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PREFACE. 

The  aathor  has  been  led  to  the  writing  of  this  volume  on 
international  law  by  his  experience  of  some  years  in  teach- 
ing the  subject.  This  experience  forced  upon  him  the  con- 
clusion that  while  there  were  many  excellent  treatises  on 
international  law,  there  were  none  which  conformed  to 
the  needs  of  the  class-room.  Being  thoroughly  con- 
vinced that  no  satisfactory  course  can  be  given  without 
ready  access  to  leading  cases,  and,  being  equally  well  con- 
vinced that  the  average  student  can  hardly  be  expected  to, 
and  will  not,  buy  a  collection  of  cases  to  supplement  his 
text,  the  plan  of  combining  text  and  cases  seemed  to  be  the 
most  practicable  way  out  of  the  difSculty .  While,  therefore, 
the  work  has  been  written  primarily  to  meet  the  needs  of 
the  student,  it  is  abundantly  clear  that  the  cases  cannot 
but  increase  the  value  of  the  work  to  the  practitioner  and 
to  the  general  reader.  The  emphasis  has  been  thrown  upon 
peace  and  neutrality  because  of  the  conviction  that  the  real 
interests  of  nations  are  in  peace  rather  than  war,  and  that 
time  can  be  more  profitably  spent  in  a  study  of  the  means 
of  avoiding  strife  than  in  elaborating  the  rules  for  regulating 
it.  Care  has  been  taken  to  include  in  so  far  as  possible 
the  results  of  recent  developments  and  changes  in  inter- 
national law. 

References  to  Robinson's  Admiralty  Reports  are  to  the 
American  edition  1800-1810. 

Especial  gratitude  is  due  to  Prof.  H.  S.  Green  for  read- 
ing the  proof-sheets. 

Edwin  Maxey. 

Morgantown,  W.  Va. 

Jan.  1,  1906. 
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PART    I. 
HISTOBICAL  DEVELOPMENT, 


CHAPTER  I. 

BEFORE  GROTTOS. 

In  common  with  all  other  sciences,  international  law  did 
not  spring  suddenly  into  existence  like  Minerva,  full-grown 
from  the  head  of  Jove ;  but  has  developed  slowly  —  in  siow  Dev.  of 
fact,  all  too  slowly.  While  the  germs  of  it  are  to  be  found  "  "  ^" 
in  the  first  transactions  between  political  communities,  it 
wa^  a  long  time  before  the  rules  found  to  be  useful  in 
governing  such  intercourse  were  crystallized  into  a  science. 
Nor  are  there  wanting  those  who  still  insist  that  inter- 
national law  is  not  yet  entitled  to  be  dignified  by  the  term 
science.  To  such  it  appears  to  be  not  law  at  all,  but 
merely  international  comity 

This,  however,  is  simply  a  matter  of  definition.  It 
would  of  course  not  be  difficult  to  frame  a  definition  of  is  int.  uw » 
law  which  would  cut  out  international  law,  as  indeed  cer-*^*"**^ 
tain  of  the  older  definitions  of  law  do.  Yet,  when  we  have 
done  this,  we  have  accomplished  nothing.  We  have 
merely  cut  out  a  term  which  is  convenient  and  which  con- 
forms better  with  the  facts  than  any  yet  offered  as  a  sub- 
stitute. When  a  definition  fails  to  conform  with  the  facts, 
it  is  always  more  logical  to  amend  the  definition  than  to 
modify  the  facts.     And  whatever  may  have  been  true  of 

(1) 
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earlier  times,  it  seems  clear  that  at  present  the  definition 
of  law  adhered  to  by  Austin  and  others  needs  amending  in 
order  to  put  it  into  conformity  with  the  facts.  Undoubt- 
edly there  are  differe^nces  between  international  law  and 
municipal  law,  just  as  there  are  differences  between  munic- 
ipal law  and  physical  hnv,  but  this  does  not  prove  that  the 
former  is  not  law.  Punishment  does  not  always  follow  a 
violation  of  international  law;  neither  does  it  always  fol- 
low a  violation  of  municipal  law.  In  this,  both  differ 
from  physical  law.  The  objection  that  there  is  no  inter- 
national court,  for  the  purpose  of  determining  upon  viola- 
tions of  international  law,  no  longer  holds.  True,  there 
is  the  absence  of  a  regularly  organized  international  police 
force,  yet  this  does  not  seem  to  be  inconsistent  with  the 
existence  of  international  law.  One  would  indeed  be  rash 
to  argue  that  if  we  were  to  abolish  the  police  force  we 
would  thereby  abolish  municipal  law. 

SECTION  I.     INTERNATIONAL  LAW  AMONG  THE  GREEKS. 

But,  far  more  interesting  than  the  matter  of  definition 

is  the  evolution  of  international  law,  as  we  find  it  to-day. 

And  in  attempting  to  trace  this  development  there  is  not 

much  to  be  gained  by  going  back  further  than  the  Greek 

The  Greek  city-  city-statc.     Here  ;we  find  a  village  community  organized 

•'**••  in  common  with    all  Aryan  states  upon  the  basis  of  the 

family  as  a  unit.  These  village  communities,  though 
small,  possessed  the  essential  characteristics  of  states. 
For  a  time  at  least,  these  political  communities  dealt  with 
each  other  as  independent  states,  and  the  rules  which  gov- 
erned these  dealings  differed  widely  from  the  rules  applied 
in  their  dealings  with  other  nations.  It  was  easy  enough 
for  them  to  understand  that  another  Greek  state  could  be 
the  subject  of  rights  which  all  were  bound  to  respect,  but 
that  barbarians  were  the  subjects  of  rights  was  by  no 
means  equally  clear.     With  the  Greeks,  therefore,  inter- 
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national  law  was  for  a  long  time  a  code  of  rules  mainly  for 
the  purpose  of  governing  their  relations  with  each  other. 
The  Amphictyonic  Council  served  to  some  extent  as  an  in- 
ternational court  for  the  purpose  of  settling  controversies 
between  the  independent  Greek  states.  But  as  other 
nations  were  in  no  way  represented  in  it,  it  had  no  power 
to  settle  differences  between  Greek  and  other  independent 
states. 

Even  between  themselves  the  rules  of  international  law 
developed  by  the  Greeks  were  very  limited  in  their  scope,  umited  scope 
They  were  chiefly  for  the  purposes  of  governing  them,  in  «•  of  int ^laiT.*** 
relation  of  war,  though  we  find  rules  as  to  the  right  of 
refuge  in  sanctuaries,  the  inviolability  of  those  journeying 
to  places  of  public  worship  and  the  Hellenic  games,  also 
th3  inviolability  of  heralds  and  envoys.  The  rules  of  war 
were  extremely  harsh.  Prisoners  of  war  might  be  lawfully 
put  to  death  or  reduced  to  slavery,  unless  an  express 
agreement  to  the  contrary  were  contained  in  the  terms  of 
surrender,  and  the  same  was  true  of  all  the  non-combatants 
of  a  conquered  city. 

With  the  unification  of  the  Greek  city-states  into  an 
empire,  this  part  of  their  international  law  came  to  an  end, 
and  we  have  now  left  only  the  other  phase  of  their  inter- 
national law,  viz. :  the  rules  governing  their  relations  with 
the  barbarians.  This  period  has  little  in  it  to  note  and 
was  of  brief  duration  as  the  Roman  conquest  brought  the 
independent  existence  of  Greece  to  an  end. 

SECTION  II.     INTERNATIONAL  LAW  AMONG  THE  ROMANS. 

Turning  from  Greece  to  Rome  we  find  much  that  forms 
the  ground-work  for  international  law  but  very  little  that 
could  properly  be  called  public  international  law.  How 
greatly  we  are  indebted  to  the  splendid  system  of  jurispru- 
dence, which  has  been  Rome's  enduring  contribution  to  the 
world,  for  those  principles  which  have  furnished  the  raw 
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material  out  of  which  our  present  system  of  international 
law  has  been  constructed  we  may  never  know.  But  cer- 
tain it  is  that  the  great  text-writers  and  also  the  courts 
which  have  exercised  the  greatest  influence  in  the  develop- 
ment of  international  law  have  drawn  much  of  their  inspi- 
ration, and  not  a  little  of  their  material  from  Roman  law. 
The  Jos  ffentiam  Ii^  the/w*  gefitimn^  which  was  the  system  of  law  developed 
wM  private  Int.  \yy    ^jj^  praetev  peregrinua^  there   is  a    departure   from 

the  jus  civile  which  tends  strongly  towards  international 
law  proper.  If,  however,  we  examine  the  duties  of  the 
praeter  pereginmis^  we  find  that  his  jurisdiction  was  over 
cases  arising  between  foreigners,  or  between  Roman  citizens 
and  foreigners,  or  between  the  citizens  of  the  different 
parts  of  the  Empire  outside  of  Rome.  The  body  of  rules 
thus  developed  would  clearly  be  private  international  law 
and  not  international  law  proper,  which  deals  with  the  rela- 
tions of  states  rather  than  with  the  relations  of  individuals. 
Yet  the  jus  gentium  gradually  came  to  be  identified  with 
thejua  naturale  which  was  the  embodiment  of  right  reason 
and  therefore  a  proper  source  of  the  Jus  inter  gentes. 
The  Jos  f etiaie.       The  JUS  fetittle  was  a  part  of  international  law  proper  as 

it  dealt  with  the  relations  of  Rome  with  other  states.  But 
it  covered  a  very  narrow  field.  It  was  the  law  governing 
the  functions  of  the  College  of  heralds.  The  ceremonies 
prescribed  by  it  were  formal  in  the  extreme.  One  or  more 
of  the  members  of  the  College  of  heralds  (Collegium  fetia- 
lum)  would  go  to  the  borders  of  the  offending  state,  and, 
having  crossed  the  boundary  line,  the  spokesman,  pater 
patratus^  would  make  a  very  formal  demand  for  reparation. 
Three  and  thirty  days  were  allowed  in  which  to  reach  a 
decision,  at  the  end  of  which  time,  if  a  satisfactory  settle- 
ment were  not  made,  the  herald  went  again  to  the  border 
and  hurled  a  bloody  lance  into  the  enemy's  country  as  a 
visible  sign  that  hostilities  had  begun.  Without  these 
formalities,  war  could  not  lawfully  be  instituted.     But  as 
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the  field  of  operations  widened  and  there  was  not  a  corre- 
sponding increase  in  the  facilities  for  travel,  the  practice 
was  modified  so  that  instead  of  sending  the  herald  to  the 
border  to  hurl  the  lance  he  was  allowed  to  hurl  it  in  the 
direction  of  the  hostile  state,  from  a  pillar  near  the  temple 
of  Bellona.  As  these  formalities  have  long  since  become 
obsolete  the  fetial  law  has  to  a  great  extent  lost  its  mean- 
ing and  is  at  least  not  a  fruitful  source  of  international  law. 
Why  this  branch  of  the  Roman  law  should  ever  have  been 
confused  with  the  jus  gentium  is  most  difilcult  to  under- 
stand. Yet  it  has  been,  by  such  careful  writers  as  Wheaton 
and  Calvo.  The  jus  gentium  had  to  do  with  private  rights 
only  and  the  jus  fetiale  dealt  only  with  public  rights  and 
particularly  with  the  laws  of  war. 

With  all  the  facts  in  view  it  is  not  difficult  to  reach  the 
conclusik)n  that  Kome  did  not  do  much  in  the  actual  de- 
velopment of  a  system  of  international  law.  This  was 
certainly  not  because  they  lacked  the  genius  to  dd  so  or 
because  there  were  wanting  in  their  civil  law  those  prin- 
ciples of  equity  which  are  the  life-blood  of  international 
law.  It  was  due  largely  to  the  fact  that  during  a  consider- 
able portion  of  its  national  existence  it  was,  in  theory  at 
least,  a  universal  empire  and  hence  recognized  no  need  of  a 
system  of  international  law  as  there  were  no  other  states 
with  whom  she  could  enter  into  relations. 

SECTION  III.     INTERNATIONAL  LAV^cIN  THE  MIDDLE  AGES.. 

Had  the   disintegration   of  the    Roman    Empire  been 
followed  immediately  by  the  development  of  independent 
nations  it  would  have  necessitated  the  development  of  a 
system  of  international  law  about  a  thousand  years  earlier  The  Hoiy 
than  has  been  the  case.     But  the  Holy  Roman  Empire  V^^'^Tiu^ot^^ 
vented   such   development  by  perpetuating  the  idea  of  a  «pon  !»*• '•''• 
universal  Empire,  for  so  long  as  this   idea  was  dominant 
there  was  no  room  for  international  law.     Hence  it  was 
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not  until  the  Reformation  had  broken  up  this  idea  that  the 
conditions  were  present  for  the  development  of  a  system 
of  international  law. 

There  were,  however,  during  the  Middle  Ages,  some 
moves  in  the  direction  of  formulating  a  body  of  rules 
which  formed  a  part  of  international  law,  and  some  prog- 
ress was  made.  The  growth  of  commerce  had  rendered 
necessary  certain  rules  governing  the  rights  of  nations 
Maritime  oodM.  upon  the  sca.  Thcsc  rules  were  in  course  of  time  formu- 
lated into  codes.  The  earliest  of  these  maritime  codes  is 
the  ^^Jugemena  d^Oleron^^^  adopted  first  by  the  merchants 
of  France,  England,  and  Spain;  and  later  by  the  Nether- 
lands and  the  provinces  bordering  on  the  Baltic.  Better 
known  and  more  elaborate  than  the  ^^  Jugemens  d'  Oleron^* 
is  the  ^^Consolato  del  Mare^^  compiled  at  Barcelona  about 
the  middle  of  the  fourteenth  century  and  accepted  gener- 
ally by  all  the  maritime  powers.  Concerning  the  need  and 
source  of  this  code,  Wheaton  says:  "Maritime  war,  dur- 
ing the  Middle  Ages,  was  identified  with  piracy  by  the 
cruel  and  barbarous  manner  in  which  it  was  carried  on 
without  discrimination  of  friend  or  foe.  The  first  attempt 
to  give  laws  to  the  practice  of  warfare  at  sea  may  be 
traced  in  that  curious  and  venerable  monument  of  all 
jurisprudence,  the  Gonsolato  del  Mare.  The  learned  re- 
searches of  M.  Pardessus  have  satisfactorily  referred  the 
compilation  of  this  collection  of  maritime  precedents,  in 
point  of  time  to  the  latter  part  of  the  fourteenth  cen- 
tury, and  of  locality  to  the  flourishing  city  of  Barcelona. 
This  compilation  ought  not,  according  to  this  writer, 
to  be  considered  as  a  code  of  maritime  laws  promul- 
gated by  the  legislative  authority  of  one  or  of  sev- 
eral nations,  but  as  a  record  of  the  customs  and  usages 
received  as  law  by  the  various  commercial  communities 
bordering  on  the  Mediterranean.  Whoever  were  the 
authors  of  the  compilation,  whether  it  is  to  be  attributed 
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to  public  or  private  authority,  its  compilation  must  doubt- 
less be  referred  to  the  same  causes  which  produced  the 
publication  of  that  collection  of  maritime  customs  and 
usages  of  the  nations  bordering  on  the  western  seas,  called 
the  Jugemens  or  Koles  d'Oleron.  These  written  codes 
contained,  besides  a  great  number  of  local  ordinances 
embracing  regulations  of  positive  institution,  many  general 
rules  and  principles  which  time  had  gradually  consecrated 
in  the  practice  of  Mediterranean  commerce.  Its  perfect 
simplicity  and  the  wisdom  and  equity  of  its  decisions 
caused  it  to  be  adopted  by  all  the  maritime  states  border- 
ing on  the  MediteiTanean  Sea  as  supplementary  to  their 
own  local  laws  and  usages.  It  embraces  not  only  the 
elementary  rules  for  the  decision  of  controversies  growing 
out  of  civil  contracts  relating  to  trade  and  navigation  in 
time  of  peace,  but  it  expounds  the  leading  principles  then 
recognized  as  to  belligerent  and  neutral  rights."  Thus, 
to  use  the  phrase  of  David  J.  Hill,  '*it  was  in  the  cradle 
of  commerce  that  international  law  awoke  to  consciousness." 

Among  the  writers  on  international  law  preceding  Gro-wnten  preeed- 
tius  were:  Vasquez,  a  Spanish  monk,  who  put  forth  the*"'®'****'**' 
doctrine  of  the  existence  of  a  group  of  free  States  which 
were  the  subjects  of  reciprocal  rights  irrespective  of  the 
will  of  a  world-empire,  whether  temporal  or  ecclesiastical. 
This  was  good  doctrine  so  far  as  it  went,  but  it  lacked  in 
clearness,  for  he  identified  these  rights  with  the  jvs  naiurale  vasqaeB. 
and  as  there  was  no  agreement  as  to  what  constituted  the 
jus  naturale  his  system  was  fatally  lacking  in  definiteness. 
Yet  for  its  time,    1564,   the   idea   was   undoubtedly   an 
advance. 

It  was  followed  by  the  theory  of  Suarez  which  set  forth 
the  doctrine  of  the  existence  of  a  law  of  nations  resting 
upon   custom.      Of 'him  Wheaton  says:    **This  Spanish gaare«. 
Jesuit   has  the   merit   of   having   clearly  conceived,   and 
expressed,  even  at  that  early  day,  in  his  treatise  De  Legi- 
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busac  deo  Legislatore,  the  distinction  between  what  is 
commonly  called  the  law  of  nature  and  the  conventional 
rules  of  intercourse  among  nations."  (History  of  Law  of 
Nations,  p.  35.)  Equally  appreciative  of  the  contribution 
of  Suarez  is  Sir  James  Mackintosh,  in  whose  work  on  the 
Progress  of  Ethical  Philosophy  we  find  the  following: 
**  He  first  saw  that  international  law  was  composed  not 
only  of  simple  principles  of  justice  applied  to  intercourse 
between  states,  but  of  those  usages  long  observed  in  that 
intercourse  by  the  European  race,  which  have  since  been 
more  exactly  distinguished  as  the  consuetudinary  law  of 
the  Christian  nations  of  European  and  America."  (Prog- 
ress of  Ethical  Philosophy,  p.  51.)  Somewhat  more 
definite  was  the  treatise  of  Ayala,  Judge  Advocate  to  the 
Spanish  army  in  the  Netherlands,  on  **De  Jure  et  Officiis 
Belli"  which  was  in  part  historical  and  in  part  judicial. 
The  work  of  Conrad  Brunus,  a  German  writer  on  the 
rights  and  duties  of  embassadors,  is  perhaps  worthy  of 
mention.  It  was  written  in  Latin  under  the  title  '*  De 
Legationibus."  He  considers  that  embassies  had  their 
origin  in  the  custom  of  employing  heralds  for  the  purposes 
of  announcing  war.  That  ambassadors  were  exempt  from 
the  jurisdiction  of  the  local  courts,  bqth  as  to  civil  and 
criminal  matters,  he  did  not  hesitate  to  assert,  though 
admitting  that  their  immunities  had  not  always  been 
respected. 

But  greater  than  any  of  the  other  writers  preceding 
Grotius  was  Albericus  Gentilis,  an  Italian  professor  of 
jurisprudence  and  lecturer  at  Oxford.  His*«De  Legati- 
onibus "  was  published  in  1583,  and  his  *'  De  Jure  Belli" 
in  1589.  His  work  was  an  attempt  to  adjust  the  principles 
of  the  jus  naturale  to  the  new  fact  of  territorial  sover- 
eignty. It  was  a  forerunner  of  the  greater  work  along 
the  same  line  by  Grotius.  His  outline  is  very  similar  to 
that  of  Grotius.     In  fact  the  titles  of  his   chapters  are 
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almost  identical  with  those  of  the  first  and  third  books  of 
the  latter.  Of  him,  his  fellow  countryman,  Lampredi, 
says:  **  He  first  explained  the  rules  of  war  and  peace, 
which  probably  suggested  to  Grotius  the  idea  of  writing 
his  own  work." 


CHAPTER   II. 


Slleot  of 
Orotius'B  writ- 
ings. 


FROM  GROTIUS  TO  AMERICAN  INDEPENDENCE. 

The  writings  of  Grotius  certainly  mark  an  epoch  in  the 
development  of  international  law.  It  may  not  be  entirely 
accurate  to  call  him  *'  the  Father  of  the  Law  of  Nations," 
but  it  is  entirely  accurate  to  say  that  his «'  De  Jure  Belli  ac 
Pacis "  has  done  more  than  any  other  treatise  toward 
awakening  public  interest  in  and  giving  systematic  form  to 
the  body  of  rules  which  constitute  iuternational  law.  This 
was  due  partly  to  the  spirit  of  intense  earnestness  which 
pervades  his  work  and  partly  to  the  fact  that  the  time  was 
ripe  for  its  receptioh.  Much  that  is  contained  in  the  works 
of  Grotius  had  already  been  set  forth  by  Gentilis,  but 
whether  it  was  the  fault  of  his  style  or  a  lack  of  proper 
appreciation  upon  the  part  of  those  whom  he  addressed, 
the  fact  is  that  he  did  not  secure  the  public  ear  as  did 
Grotius.  The  first  edition  of  the  De  Jure  Belli  ac  Pads 
was  quickly  exhausted.  Successive  editions  appeared  in 
Paris,  Frankfort,  and  Amsterdam,  So  thoroughly  was  the 
public  aroused  over  the  subject  that  he  almost  succeeded  iu 
making  international  law  a  topic  of  conversation  in  polite 
society. 

He  makes  international  law  rest  upon  the  law  of  nature, 
basis  of  Int.  law.  ^Qj  couscut.     This  twofold  basis  is  an  advance  for  which 

ho  is  entitled  to  much  credit.  In  the  latter  he  has  hit  upon 
the  real  basis  of  international  law,  and  by  not  discarding 
the  law  of  nature  as  a  basis  he  secured  a  more  ready  ac- 
ceptance of  his  ideas.  For  it  must  not  be  forgotten  that 
Grotius  was  writing  at  a  time  when  abstract  reasoning 
seemed  far  more  learned  and  took  hold  of  men's  minds 
more  forcibly  than  did  an  appeal  to  facts.  Thus  the  really 
(10) 


His  twofold 
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weak  part  of  his  work,  instead  of  being  a  hindrance  to  the 
acceptance  of  bis  system,  helped  to  float  it  along. 

Though  driven  to  the  writing  of  his  book  by  **  the 
licentiousness  in  regard  to  war,  which  even  barbarous 
nations  ought  to  be  ashamed  of ;  a  running  to  war  upon 
very  frivolous  or  rather  no  occasion ;  which  being  once 
taken  up,  there  remained  no  longer  any  reverence  for  right 
either  divine  or  human,  just  as  if  from  that  time  men  were 
authorized  and  firmly  resolved  to  commit  all  manner  of 
crimes  without  restraint,  "  he  did  not  enter  upon  a  useless 
tirade  upon  all  war.  He  pursued  rather  the  practical 
method  of  inquiring  what  wars,  if  any,  were  lawful?  In 
other  words,  what  causes  justified  war;  and  in  case  of  a 
just  war  what  rules  should  apply?  He  emphasized  the  * 
fact  that  peace  was  the  normal  relation  of  states;  and 
recognized  the  further  facts,  which  few  men  of  his  time 
did,  that  the  Holy  Roman  Empire  had  passed  away  and 
that  the  civilized  world  was  now  made  up  of  independent  independent 
states.     The  legal  recognition  of  this  fact  is  to  be  found  in  •***••  ■"hi11«1 

D  D  only  to  diTlne 

the  Peace  of  Westphalia,  1648.     To  the  mind  of  Grotius  and  human  law. 

the  only  superior  to  which  these  were  now  subject  was  the 

**  divine    and  human    law."     It  was  their  obligation   to 

conform  to  this,  which  as  a  binding  force  was  to  take  the 

place  of  the  Empire  and  to  do  what  it  had  failed  to  do  — 

maintain    the  peace   of   the  world,  or,    if   not,  at    least 

tolerable  conditions  in  war. 

The  work  of  Grotius  has  not  failed  to  receive  its  share 
of  criticism,  some  of  which  has  been  intemperately  adverse. 
In  referring  to  this  Sir  James  Mackintosh  says:  '*  Few 
works  were  more  celebrated  than  that  of  Grotius  in  his  own 
days,  and  in  the  age  which  succeeded  It  has,  however, 
been  the  fashion  of  the  last  half  century  to  depreciate  his 
work  as  a  shapeless  compilation,  in  which  reason  lies  buried 
under  a  mass  of  authorities  and  quotations.  This  fashion 
originated  among  French  wits  and  declaimers,  and  it  has 
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been,  I  know  not  for  what  reason,  adopted,  though  with  far 
greater  moderation  and  decency,  by  some  respectable 
writers  among  ourselves.  As  to  those  who  first  used  this 
language,  the  most  candid  supposition  we  can  make  with 
reference  to  them  is  that  they  have  never  read  the  work ; 
for,  if  they  had  not  been  deterred  from  the  perusal  of  it 
by  the  formidable  array  of  Greek  characters  they  must 
soon  have  discovered  that  Grotius  never  quotes  on  any  sub- 
ject till  he  has  first  appealed  to  some  principles,  and  often, 
in  my  humble  opinion,  though  not  always,  to  the  soundest 
and  most  rational  principles."  (Discourse,  p.  22.)  The 
achievements  of  Grotius  were,  on  the  scientific  side,  the  dis- 
covery of  a  more  definite  basis  for  international  law  and  of 
•  a  substitute  for  the  Holy  Roman  Empire  which  possessed 
its  advantages  without  its  disadvantages ;  on  the  practical 
side,  by  emphasizing  the  desirability  of  peace,  even  from 
the  standpoint  of  interest,  and  by  pointing  out  the  ways  of 
ameliorating  to  some  extent  the  harsh  conditions  of  war  he 
gave  an  impetus  to  a  movement  which  has  continued  to 
operate  to  the  present  day,  and,  though  it  has  not  accom- 
plished all  he  intended,  has  nevertheless  accomplished  much. 

The  disciples  of      As   was  natural,   Grotius   had   a   number  of  disciples. 

Grotius.  Amoug    thcse    were     Puffendorf,     who,     unfortunately, 

expended  his  energies  in  developing  the  wrong  part  of  his 
master's  work.  Concerning  his  writings,  Wheaton  justly 
says:  **A  very  small  part  of  his  work  is  occupied  with 
the  rules  which  govern,  or  ought  to  govern,  the  inter- 
course of  the  independent  communities  which  acknowledge 

PniieAdorf.  no  commou  superior  but  the  supreme  governor  of  the  uni- 
verse. The  rest  of  it  is  employed  with  the  exposition  not 
only  of  the  rules  of  justice,  including  the  respective  rights 
and  obligations  of  sovereign  and  subject,  but  of  all  the 
other  duties  of  public  and  private  morality."  (History  of 
Law  of  Nations,  p.  96. )  He  attempted  to  prove  the  identity 
of  the  law  of  nature  with  that  of  the  law  of  nations.     His 
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Tirork  was  therefore  retrograde  rather  than  progressive  in 
character.  It  succeeded  in  doing  little  except  dividing  the 
German  publicists  into  two  schools,  viz. ,  those  who  * '  denied 
altogether  the  existence  of  any  other  law  of  nations  than 
the  law  of  nature  applied  to  independent  communities/' 
and  those  who  under  the  lead  of  Kachel  adhered  tm  the 
advanced  phase  of  the  theory  of  Grotius,  that  consent,  as 
shown  in  usage  and  express  compact,  furnishes  the  founda- 
tion for  the  law  of  nations. 

But  a  trifle  later  than  Grotius,  of  whom  he  was  little  more 
than  a  slavish  follower,  was  the  English  writer  Zouch,  whose  zoveh. 
chief  claim  to  distinction  rests  upon  his  being  the  first  to  use 
the  term  jus  inter  gentesinsiesid  of  Jus  gentium  as  the  proper 
designation  for  international  law.  His  contemporary  Selden 
was  a  reactionary  who  isremembered  for  his  authorship  of  the 
Mare  Clausum  published  as  a  reply  to  the  Mare  Liberum  sewen. 
of  Grotius,  which  appeared  the  preceding  year  (1884). 
His  Mare  Clausum,  in  common  with  all  the  works  of  Selden, 
exhibited  great  learning.  It  was  written  to  justify  Eng- 
land's pretensions  to  sovereignty  over  the  seas  surround- 
ing the  British  Isles,  and,  so  far  as  precedents  were  con- 
cerned, it  had  a  broader  basis  upon  which  to  rest  than  did 
the  work  of  Grotius  to  which  it  was  a  reply.  But  it  failed 
to  convince  in  that  it  breathed  the  spirit  of  the  old  rather 
than  the  new  order  of  things.  The  necessities  of  a  grow- 
ing commerce  had  rendered  a  revision  of  the  old  rule 
advisable,  and  therefore  the  contention  of  Grotius  had 
expediency  to  recommend  it.  In  a  contest  between 
expediency  and  precedents,  it  is  never  surprising  if  the 
former  triumphs.  A  contemporary  with  these  and  of  the 
same  country  was  Sir  Leoline  Jenkins  who  was  in  many 
ways  an  able  and  judicial  writer  on  international  law  and 
whose  collection  of  the  opinions  in  English  maritime  cases 
was  the  most  valuable  up  to  that  time.  While  judge  of 
the  High  Court  of  Admiralty  his  opinions  commanded  the 
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highest  respect  and  were  looked  upon  as  the  **  testimony 
of  a  man  who  appears  to  have  been  not  undeservedly  re- 
garded as  an  oracle  in  his  department  of  law,  and  to  have 
delivered  his  opinions  with  a  candor  and  rectitude  the  more 
meritorious,  as  he  served  a  sovereign  who  gave  little  en- 
couragement to  these  virtues."  (Madison,  Examination  of 
the  British  Doctrine  which  subjects  to  capture  a  Neutral 
Trade  not  open  in  time  of  Peace,  p.  113,  London  Ed.  1806.) 
Bynkenboek.         A  Dutch  publicist  of  uotc  about  a  ccutury  later  than 

Grotius  is  Bynkershoek.  He  agrees  substantially  with 
Grotius  as  to  the  foundation  of  international  law,  placing 
it  on  «*ratione  et  usu;"  but  disagrees  with  him  as  to  the 
dominion  which  nations  may  have  over  the  sea.  His  view 
as  to  the  latter  is  much  nearer  to  the  one  at  present  held 
than  was  that  of  Grotius.  Unlike  Puffendorf ,  Bynkershoek 
was  not  given  to  speculation  but  was  a  writer  of  an  intensely 
practical  turn  of  mind.  Instead  of  attempting  to  cover  the 
whole  field  of  law,  he  addressed  himself  especially  to  an  ex- 
amination of  those  questions  which  most  often  give  rise  to 
disputes  between  nations  in  their  intercourse  with  each 
other.  Accordingly  we  find  in  his  Quaestiones  Juris 
Publici  a  discussion  of  inestimable  value  to  us  in  arrivin<r  at 
a  conclusion  as  to  what  was  the  law  of  his  time  with  ref- 
erence to  a  number  of  questions.  In  commenting  upon 
this  work,  Wheaton  says :  Bynkershoek  treats  the  impor- 
tant subject  of  belligerent  and  neutral  relations,  with  more 
complpteness,  precision,  and  fullness  of  practical  illustration 
than  any  of  his  predecessors,  and  indeed  it  may  be  said  of 
his  successors,  among  the  public  jurists.  He  is  the  first 
writer  who  has  entered  into  a  critical  and  systematical  ex- 
position of  the  law  of  nations  on  the  subject  of  maritime 
commerce,  between  neutral  and  belligerent  nations;  and 
the  plan  which  he  adopted  was  well  calculated  to  do  justice 
to  the  subject."  (History  of  Law  of  Nations,  p.  193.) 
Important  as  this  topic  seems,  we  find  that  before  his  time 
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very  little  had  been  written  upon  it.     To  It,  Grotius  de- 
votes but  one  short  chapter  and  a  section  of  another. 

Though  Leibnitz  would  not  be  classed  as  an  interna-  Leibnitz, 
tional  law  writer,  his  discussion  of  the  law  of  nations  in 
his  general  philosophical  writings,  and  especially  his  pre- 
face to  a  collection  of  treaties  and  diplomatic  acts  which 
appeared  in  1693,  certainly  exercised  no  inconsiderable  in- 
fluence upon  the  development  of  the  subject.  His  preface 
was  evidently  intended  as  a  commentary  upon  the  general 
principles  of  the  law  of  nations  as  it  existed  at  that  time, 
and  as  it  should  exist. 

The  essential  ideas  contributed  by  Leibnitz  were  elabo- 
rated by  his  disciple  Wolf,  who  in  his  Jus  Gentium  divided  woif . 
international  law  into:  voluntary,  conventional   and   con- voluntary,  oon. 
suetudinary.     The  first  of  these  derives  its  force  from  the  ^*"^^"*J^^ 
**  presumed'"  consent  of  nations,  the  second  from   their  ^"»^«  ^•''• 
express  consent  and  the  third  from  their  tacit   consent. 
However  profound  the  writings  of  Wolf,  they  were  written 
in  a  style  that  was  by  no  means  popular.    Before  they  could 
exercise  the  influence  to  which  their  merit  entitled   them 
they  must  wait  for  the  pen  of  Vattel  to  translate    them 
from  the  language  of  geometry  into  the  language  of    the 
crowd. 

But  of  far  more  influence  upon  the  development  of  in-  v»ttei. 
ternational  law  than  his  popularizing  of  Wolfian  theories 
was  his  contention  in  behalf  of  a  juster  recognition  of  the 
rights  and  duties  of  neutrals.  Whatever  may  be  thought 
of  the  former,  the  latter  was  a  practical  and  much  needed 
work  —  a  work  for  which  he  is  entitled  to  the  gratitude  of 
succeeding  generations.  A  more  extended  discussion  of 
his  views  and  what  he  accomplished  in  behalf  of  a  stricter 
neutrality  will  be  more  properly  reserved  for  a  later  chapter. 

During  this  period  there  were   a  number  of  important 
treaties,    chief   among  which  is   that  of  Utrecht,    17 13.  Treaty  of 
With  the  territorial  arrangements  of  this  treaty  we  are  not  ^*"***^* 
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concerned  here,  as  that  is  a  question  of  politics  and  not  of 
law.  But  the  fact  that  the  treaty  went  a  long  way  toward 
securing  a  better  recognition  of  the  rights  of  neutral 
commerce,  particularly  of  the  principle  free  ships,  free 
goods,  is  certainly  a  matter  of  interest  to  one  who  is  study- 
ing the  development  of  international  law.  The  commerce 
provisions  of  this  treaty  were  allowed  to  expire  by  limita- 
tion, but  were  revived  by  the  treaty  of  Paris,  1763. 
Rule  of  1706.         The  rule  of  1756   which  forbid  neutrals  carrying  goods 

from  one  to  another  of  the  enemy  ports  or  to  engage  in  a 
commerce  during  war  from  which  they  had  been  excluded 
during  peace,  was  to  some  extent  retrograde  in  character. 
During  the  wars  in  which  several  of  the  European  countries 
were  participants,  this  rule  was  most  injurious  to  American 
commerce  and  especially  to  our  carrying-trade.  Partic- 
ularly was  this  true  under  the  extensions  of  the  rule 
during  the  Napoleonic  wars. 


CHAPTER  ni. 

FROM  AMERICAN  INDEPENDENCE  TO   THE   PRESENT 

TIME. 

The  advent  of  the  United  States  as  an  independent  nation 
marks  the  beginning  of  a  new  epoch  in  the  development  of 
international  law.     From  that  point  on,  the  voice  of  Europe,  j^^  united 
thous^h  entitled  to  due  weight,  is  by  no  means  final  as  to  states  m  a 

"  o      »  ./  factor  In  the 

what  is  international  law.     Even  from  the  beginning  of  her  dereiopment 

national  existence,  the  United  States  has  been  a  factor  to  ^Jj***"^***^***^ 

be  reckoned  with  in  international  relations.     For,  while 

never  inclined  to  officiously  dictate  rules  to  Europe,  she  has 

never    shrunk  from   the  maintenance  of  her  own  rights. 

By  such  insistence,  she  has  played  no  inconsiderable  part 

in  the  destruction  of  that  enemy  of  all  international  law — 

piracy,    and  in  securing  a  better   recognition   of  neutral 

rights. 

With  the  beginning  of  this  period  we  find  also  the  advent  The  potitiTe 
of  the  positive  school.  The  title  of  father  of  this  school ■***^^""^'- 
is  usually  ascribed  to  Moser,  a  German  publicist  whose  works 
appeared  in  1781.  To  his  mind  the  work  of  the  writer  on 
international  law  was  simply  to  find  out  and  report  what 
rules  had  been  established  by  treaties  and  usage,  and,  hav- 
ing done  this,  he  had  then  discovered  to  himself  and  to 
others  what  constituted  the  international  law  of  that  time. 

Contemporary  with  him  and  holding  what  were  in  many 
ways  similar  views  was  Professor  Martens,  of  the  Uni- Martemk 
versity  of  Gottingen.  He  published  in  1788  a  summary  of 
the  International  Law  of  Modern  Europe  Founded  on 
Treaties  and  Usage.  This  is  in  many  ways  an  able  work 
and  was  influential  from  the  start.  But  of  greater  service 
was   his  collection  of  Treaties  of  Peace,  Alliance,   etc., 

(17)  2 


18 


INTERNATIONAL  LAW. 


The  Oonc.  of 
Vienna. 


OongreM  of 
Terona. 


published  in  1791.  This  work  has  been  extended  by  his 
successors  —  C.  Martens,  Saal-feld,  Murhard,  Samwer, 
Hopf  and  Stoerk  —  until  in  1887  it  contained  sixty-four 
volumes. 

Most  potent  in  its  influence  upon  the  development  of 
international  law  was  the  Congress  of  Vienna.  By  restor- 
ing the  balance  of  power  which  had  been  rudely  disturbed 
by  the  Napoleonic  wars  it  restored  the  conditions  essential 
to  the  healthy  development  of  international  law.  It  needs 
no  great  stretch  of  imagination  to  see  that  had  the 
Congress  of  Vienna  reconstructed  the  map  of  Europe  so  as 
to  leave  one  predominant  and  the  others  weak  powers,  the 
recognition  of  international  riorhts  would  have  been  much 
more  difficult  to  secure,  which  is  but  another  way  of  saying 
that  the  international  law  of  to-day  would  have  been  a 
vastly  different  thing.  In  addition  to  its  recognition  of 
the  principle  of  the  balance  of  power  and  its  reconstruction 
of  the  map  of  Europe  in  accordance  therewith,  the  Con- 
gress of  Vienna  accomplished  no  small  amount  in  the 
direction  of  rendering  more  free  the  navigation  of  rivers. 
It  may  be  worth  mentioning  that  its  classification  of 
diplomatic  agents  is  substantially  the  same  as  we  have 
to-day. 

Within  less  than  a  decade  after  the  Congress  of  Vienna,  but 
by  no  means  as  important  as  it,  was  the  Congress  of  Verona. 
This  deserves  mention  not  so  much  for  what  it  did  toward 
influencing  the  development  of  international  law  as  for 
what  it  failed  to  do.  Had  the  spirit  of  absolutism  which 
was  the  breath  of  life  of  this  Congress  triumphed,  it  needs 
no  seer  to  reach  the  conclusion  that  certain  of  the  most 
fundamental  rights  of  states  would  have  been  ruthlessly 
swept  away.  The  possession  of  international  law  rights 
would  under  the  regime  of  a  triumphant  Holy  Alliance  have 
rested  not  upon  the  fact  of  being  an  independent  state  but 
upon  conformity  to  the  standard  of  orthodoxy. 
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The  same  year  as  the  Congress  of  Vienna,  Wheaton's 
Law  of  Marine  Captures  was  published.  This  was  the 
only  really  important  treatise  during  the  first  quarter  of  the 
19th  century.  It  was  followed  in  1836  by  the  Elements  of  wheaton. 
International  Law.  In  1845  his  History  of  the  Law  of 
Nations  in  Europe  and  America  was  published.  These 
works  gave  him  the  position  of  primacy  among  American 
writers  on  international  law.  This  position  he  held  for  the 
remainder  of  the  century,  and  at  present  the  only  writer 
who  has  a  just  claim  to  dispute  with  him  the  title  is  Hannis 
Taylor,  whose  learned  treatise  on  International  Public  Law 
was  published  in  1901. 

Well  deserving  of  mentioa  among  the  works  which  have 
exercised  a  formative  influence  upon  the  development  of  Kent, 
intemati^^nal  law  are  Kent's  Commentaries  and  the  opinions  story, 
of  Justice  Story  on  questions  of  admiralty  law.  During 
his  twenty  years  ( 1812-1832)  cm  the  Bench  of  the  Supreme 
Court  of  the  United  States  he  was  recognized  as  its  ablest 
authority  in  this  department  of  law.  Nor  do  the  ability 
and  influence  of  his  opinions  along  this  line  suffer  by  com- 
parison with  those  of  Sir  William  Scott,  afterwards  Lord 
Stowell,  England's  greatest  admiralty  judge,  or  with  those 
of  Portalis,  the  premier  of  French  admiralty  jurists. 

In  1839  appeared  Manning's  Commentaries  on  the  Law  of  Manning. 
Nations.     In  these  the  writer,  an  Englishman,  gives  special 
attention  to  the  laws  of  neutrality.     In  1844,  Hefter,  a 
German  publicist  of  note,  published  his  European  Inter- 
national Law  of  the  Future.     The  next  year  appeared  an 
able  treatise  on  the  International  Bules  and  Diplomacy  of         /  /      • 
the  Sea,  by  Ortolan,  a  French  publicist.     In  1*47  Burlam-  ortoian. 
aqui,  a  Swiss  writer,  published  his  Principles  of  Natural  ®"'**"^'**' 
Law  and  of  the  Law  of  Nations.     In  1854,  Phillimore,  anphmimore. 
English  Judge,  published  his  Commentaries  on  International 
Law.     Hautefeuille's  History  of  the  Origin,  Progress  and  Haatefeame. 
Variations  of  Maritime  International  Law  appeared  in  1858. 
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In  1856)  the  Congress  of  Paris  met  for  the  purpose  of 

settling  the  questions  arising  out  of  the  Crimean  War.     It 

ooBgTCM  of       did  that :  but  it  did  more,  and  it  is  with  this  surplus  that 

Parliy  1S56.  ' 

we  are  at  present  concerned.  It  promulgated  these  four 
great  rules  of  international  law:  (1 )  '*  Privateering  is  and 
remains  abolished.  (2)  The  neutral  flag  covers  enemy's 
goods*  with  the  exception  of  contraband  of  war.  (3)  Neu- 
tral goodsy  with  the  exception  of  contraband  of  war,  are  not 
liable  to  capture  under  the  enemy's  flag.  (4)  Blockades, 
in  order  to  be  binding,  must  be  effective,  that  is  to  say, 
maintained  by  a  force  sufficient  really  to  prevent  access  to 
the  coast  of  the  enemy." 

Though  the  United  States  is-not  a  signatory  to  this  decla- 
ration, she  had  from  the  beginning  of  her  national  existence 
contended  for  the  last  three  principles  set  forth  in  it.  She 
further  offered,  through  her  Secretary  of  State,  Marcy,  to 
give  her  adherence  to  the  first,  provided  the  other  powers 
Attitude  of  the  would  agree  to  the  proposition  that  all  private  property  at 
United  states  to- ge^    contraband  excepted,  is  exempt  from  capture.     Had 

ward  the  roles  '  .  .  ,  ,     .  -  - 

of  thecongroM  this  couutcr  propositiou  been  accepted,  it  would  have  been 
of  Paris.  ^^  immense  advance,  as  it  would  have  placed  private  prop- 

erty on  sea  upon  the  same  basis  as  that  upon  land.  A 
more  extended  discussion  of  this  and  the  other  rules  will 
be  found  in  succeeding  chapters. 

Another  act  of  the  Congress  of  Paris  which  has  not  been 

without  significance  in  the  development  of  international 

law  is  its  recognition  of  Turkey  as  a  member  of  the  family 

of  nations.     This,  while  intended  as  a  means  of  protecting 

her  against  Russia,  has  proven  costly  in  its  consequences. 

Admission         It  was  the  placing  in  her  hands  of  a  club  which  she  has 

the  f anoiy  of^    ^^^d  uot  Only  agaiust  Bussia,  but  also  against  the  other 

nations.  nations,   and    even    against    her    own    citizens    as   well. 

Neither  has  the  way  she  has  used  it  been  well-calculated  to 
reflect  credit  upon  the  wisdom  of  those  who  placed  it  in 
her  hands. 
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In  1860,  Woolsey,  for  years  a  professor  of  International 
Law  in  Yale  University,  published  his   concise  work  en-wooiMy. 
titled   an   **  Introduction   to   the   Study   of   International 
Law."      This  is  certainly  among  the  most  instructive  of 
the  briefer  works  and  in  consequence  of  this  has  had  a 
•  wider  use  as  a  text-book  in  colleges  than  any  other  text  on 
the   subject   of   International   Law.      The  following  year 
General   Halleck   published   his  work   on  **  International  Haueck. 
Law,  or   Rules   Regulating   the  Intercourse  of  States   in    ' 
Peace  and  War" ;  which,  partly  because  of  its  merit,  but 
more   perhaps   because   of  .his   position  in  the  army,  at- 
tracted a  great  deal  of  attention  at  the  time. 
The  same  year  Twiss,  a  Professor  of  Civil  Law  at  Ox- 

TwIm. 

ford,  publislied  his  Law  of  Nations  Considered  as  Inde- 
pendent Political  Communities,  and  two  years  later  his 
Bights  and  Duties  of  Nations  in  Time  of  War.  The  same 
year.  Dr.  Lieber  of  Columbia  University,  compiled  at  the  LUber'g  code, 
request  of  the  United  States  government,  a  code  of  the 
rules  of  war. 

The  next  yoat*  the  Conference  of  Geneva  adopted  a  set  confereno*  of 
of  rules  regulating  the  treatment  of  the  sick  and  wounded,  ^•"^•^*' 
of  surgeons,  chaplains,  nurses,  hospitals,  ambulances,  etc., 
in  short,  the  protection  of  those  persons  and  things  which, 
though  with  every  army,  do  not  constitute  a  part  of  the 
fighting  force,  and  by  the  dictates  of  humanity  are  ex- 
empted, in  so  far  as  possible,  from  hostile  attack.  These 
rules,  modified  and  extended  by  subsequent  conferences, 
have  come  to  be  known  as  the  Red  Cross  rules. 

In  1868,  Calvo  published  his  *'  Le  Droit  International 
Theoretique  et  Practique."  This  work  is  worthy  of  men- Cairo, 
tion,  partly  because  of  its  intrinsic  merit  and  partly  because 
the  writer  is,  with  the  exception  of  Bello,  whose  works  are 
almost  unknown,  the  only  writer  on  international  law  South 
America  has  produced.  Though  published  originally  in 
Spanish,  it  has  been  translated  into  French.     The  bulk  of 
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the  work  was  written  in  Washington  while  the  author  was 

there  as  minister  from  Paraguay.     It  hears  the  impress  of 

American  thought. 

o«neTa  Arbitr»>     The    Geueva  Arbitration  must  not  be  overlooked  in  a 

****"•  consideration  of  the  development  of  international  hiw.     For 

its  influence  in  behalf  of  a  stricter  observance  of  the  duties, 
of  neutrals  has  been  of  almost  immeasurable  value. 
Though  much  of  the  credit  for  the  award  is  due  to  the 
diplomats  who  framed  the  principles  laid  down  in  the 
Treaty  of  Washington  for  the  guidance  of  the  arbitrators, 
no  treaty  could  have  given  tha  same  publicity  to  the  matter 
as  did  the  decision  of  the  international  board  of  arbitrators. 
This  added  the  sanction  of  an  impartial  court  to  the  work 
of  a  High  Commission.  It  also  gave  a  needed  impetus  to 
the  application  of  the  principle  of  arbitration  to  the 
settlement  of  international  controversies.  The  rapid 
growth  of  international  arbitration,  if  indeed  it  may  be 
said  to  have  had  a  rapid  growth,  dates  from  this  event. 

The  next  year  David  Dudley  Field  of  the  New  York  Bar 
published  his  Draft  Outline  of  a  Code  of  International 
Law.  As  we  have  already  seen,  maritime  codes  had  been 
put  forth  centuries  before  this,  but  those  were  codifications 
of  simply  a  small  part  of  international  law.  Field's  was 
the  first  attempt  at  a  comprehensive  codification  of  the 
whole  of  international  law.  His  purpose  was  **  to  bring 
together  whatever  was  good  in  the  present  body  of  public 
law,  to  leave  out  what  seemed  obsolete,  unprofitable  or 
hurtful,  and  then  to  add  such  new  provisions  as  seemed 
most  desirable."  Such  a  codification  would  undoubtedly 
have  its  advantages,  if  all,  or  practically  all,  of  the 
civilized  nations  would  agree  to  it.  Neither  would  such  a 
proceeding  be  a  prioH  impossible.  For,  as  Field  argues 
in  his  preface  to  the  second  edition,  if  sixteen  nations  could 
agree,  as  they  had,  to  a  postal  treaty,  which  was  in  effect  a 
chapter  of  a  code,  why  could  they  not  agree  upon  an  entire 
code?" 


meld't  Code. 
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But  great  as  would  be  its  advantages,  it  would  not  be 
without  its  disadvantages.  These  would  be  the  same  as  inEfieotof  vieid'i 
all  codifications  —  a  tendency  toward  rigidity;  in  other 
words,  a  lack  of  that  flexibility  which  is  needed  in  order 
that  law  may  respond  to  changed  ethical  conceptions  and 
economic  conditions.  Yet  Field's  code,  though  it  has 
thus  far  failed  of  adoption  by  the  nations,  so  as  to  convert 
it  from  the  findings  and  views  of  one  man  into  the  law  of 
nations,  did  set  at  least  some  of  the  nations  to  thinking 
and  hence  was  by  no  means  unfruitful  of  results.  The 
year  following  the  publication  of  the  first  edition,  there 
was  formed  at  Brussels  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations ;  and  at  Ghent,  the 
Institute  of  International  Law,  founded  for  the  purpose  of 
furthering  the  **  progress  of  international  law,  formulating 
its  general  principles,  and  giving  assistance  to  any  serious 
endeavor  for  its  gradual  and  progressive  codification.'* 

In  1878,  Bluntschli,  a  Swiss  publicist  and  professor  at 
Zurich,  published  his  **  Modern  Institutional  Law  of  Civil- 
ized States."  He  is  in  many  ways  an  exceptionally  able BiuntMiiii. 
writer,  but  is  theoretical  rather  than  practical.  This  may 
be  judged  from  his  definition  of  international  law:  **that 
recognized  universal  law  of  nature  which  binds  different 
states  together  in  a  humane  jural  society,  and  which 
also  secu^-es  to  the  members  of  different  states  a  common 
protection  of  law  for  their  general  human  and  international 
rights."  The  same  conclusion  might  be  reached  from 
his  insistence  that  whatever  is  *'a  hindrance  to  the  true 
development  of  a  state  constitutes  a  just  cause  of  war." 
But  what  is  the  **  true  development^*  of  a  state?  If  each 
state  is  to  judge  for  itself,  then  the  limitation  amounts  to 
nothing.  The  chief  practical  value  of  his  writings  con- 
sists in  the  influence  they  have  had  toward  the  adoption  of 
more  humane  rules  of  war. 

In  1884,  Hall  published  the  first  edition  of   his   Inter- hau. 
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national  Law.  This  may  safely  be  said  to  be  one  of  the 
greatest  works  on  the  subject  published  during  the  19th 
century ;  neither  is  there  much  doubt  that  it  has  no  peer 
among  the  texts  on  this  subject  written  by  Englishmen. 
Within  eleven  years  after  its  first  appearance  it  had 
reached  the  fourth  edition,  which  to  a  work  of  this  char- 
acter is  no  small  compliment,  and  is  likewise  strong  evi- 
dence of.  the  interest  which  during  the  last  quarter  cen- 
tury has  been  aroused  in  the  subject  of  international  law. 

Between  1886  arid  the  end  of  the  century  there  ap- 
peared Wharton's  Digest  of  International  Law,  which  in 
its  way  is  a  most  useful  work ;  Davis's  International  Law ; 
a  Treatise  on  International  Law,  in  three  volumes,  by  Fe- 
dor  Fedorovitch  Martens,  who  is  by  all  odds  the  ablest  of 
Eussian  publicists  and  who,  by  reason  of  his  attainments, 
has  been  styled  **The  Lord  Chief  Justice  of  Christen- 
dom"; Snow's  Cases  on  International  Law,  which  form 
a  very  convenient  collection  of  leading  cases;  the  Prin- 
ciples of  International  Law,  a  most  able  treatise  by 
Lawrence,  an  Englishman ;  Studies  of  International  Law, 
by  Holland,  another  English  publicist  and  among  tbo 
ablest  of  the  positive  school.  In  1901  Taylor  published 
his  International  Public  Law,  which  is  a  most  able  and 
exhaustive  contribution  to  the  literature  of  the  subject. 

During  the  last  year  of  the  19th  century  there  occurred 
an  epoch-making  event  in  the  development  of  international 
law,  — the  organization  of  a  permanent  international  court 
of  arbitration  at  The  Hague,  with  power  to  determine  its 
own  jurisdiction.  This  placed  international  arbitration 
upon  a  new  and  more  substantial  basis  and  by  so  doing 
made  it  an  increased  factor  in  preserving  the  peace  of  the 
world,  True,  we  had  had  successful  cases  of  the  applica- 
tion of  arbitration  to  the  settlement  of  international  dis- 
putes before  the  establishment  of  this  court,  but  the  ex- 
istence of  such  a  court  makes  a  resort  to  ar>biti*ation  much 
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easier  and  thus  increases  the  obligation  of  states  to  try  this 
means  of  adjusting  their  differences  before  appealing  to  the 
harsh  and  exceedingly  expensive  arbitrament  of  the  sword. 
Perhaps  no  better -illustration  could  be  had  of  the  advantage 
of  having  a  court  standing  ready  to  settle  countroversies 
arising  between  nations  than  the  recent  North  Sea  incideut, 
which  brought  England  and  Russia  to  within  hailing  dis- 
tance of  war.  And  it  is  at  least  doubtful  if  a  peaceful 
setQement  would  have  been  reached  but  for  the  existence  of 
the  court  at  The  Hague.  Such  occurrences  always  arouse 
public  sentiment  to  a  pitch  where  delays  are  very  likely  to 
be  fatal  to  a  peaceful  adjustment ;  so  that  if  the  machinery 
necessary  to  a  legal  hearing  and  decision  on  the  merits  of 
the  case  has  to  be  constructed » the  delay  thus  necessitated 
multiplies  the  chances  of  war.  It  is  true  that  a  submission 
of  disputes  to  this  court  is  not  compulsorjs  but  the  enlight- 
ened public  opinion  of  the  world  and  the  ever-increasing 
conviction  as  to  the  advantages  of  this  form  of  settlement 
over  an  appeal  to  force  will  in  course  of  time  amount  to 
compulsion  in  the  vast  majority,  if  not  in  all  cases. 


PART    n. 

SOURCES    OF     INTERNATIONAL    LAW 


CHAPTER     I. 

TREATIES. 

As  consent  is  the  basis  of  international  law,  and  as  a 
treaty  is  one  of  the  most  binding  forms  in  which  a  state 
can  express  its  consent  we  naturally  look  to  treaties  as  one 
of  the  sources  of  international  law.  And  we  are  neces- 
sarily concerned  with  valid  treaties,  for  invalid  treaties 
cannot  well  be  the  source  of  anything,  except  dispute. 
What  then  constitutes  a  valid  treaty? 

A  treaty,  in  common  with  all  other  forms  of  contract, 
TaUdity  of  trefl^  must  have  parties  of  legal  capacity.  The  only  parties  hav- 
PMtiet.  ^^S  l^gal  capacity  for  this  purpose  are  independent  states. 

The  consent  need  not  be  such  as  is  necessary  to  the  validity 
of  a  contract  between  individuals.  In  the  latter  case, 
duress  renders  the  contract  voidable,  but  not  so  in  the  case 
of  treaties.  Treaties  made  at  the  close  of  wars  are  usually 
]&ii«otof  DwreM.  made  under  duress,  but  so  long  as  that  duress  is  not  applied 

to  the  person  of  the  individual  negotiating  the  treaty  it  does 
not  affect  the  validity  of  the  treaty.  We  do  not  need  to 
go  far  for  examples  in  support  of  this  proposition — the 
treaty  between  France  and  Germany  at  the  close  of  the 
Franco-Prussian  war  was  undoubtedly  made  under  duress, 
so  was  our  treaty  with  Spain  at  the  end  of  the  Spanish- 
American  war,  but  no  one  would  question  their  validity  on 
that  ground.  The  code  of  ethics  between  nations  has  in 
^  this  respect  trailed  behind  that  governing  individuals. 
(26) 
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Fraud  vitiates  a  treaty  as  it  does  a  contract  between 
Individaals.  If,  for  instance,  in  the  negotiating  of  a  ^''•«*  ®* ''*^^' 
beundary  treaty  the  consent  of  one  of  the  parties  to  a 
particular  line  were  given  upon  the  basis  of  a  forged  map 
offered  by  the  other  party  as  genuine,  knowing  it  to  be 
forged,  the  treaty  would  be  voidable  at  the  option  of  the 
deceived  party,  as  soon  as  the  facts  were  known. 

The  question  of  consideration  need  not  be  considered  in  consideration, 
determining  the  validity  of  a  treaty.     As  in  the  case  of 
contracts  of  record,  consideration  is  conclusively  presumed. 

The  object  for  which  a  treaty  is  entered  into  must  be 
legal.     Thus  a  treaty  for  the  purpose  of  rendering  piracy  Legality  of 
lawful  or  giving  to   any  nation  the  exclusive  jurisdiction****^**^' 
over  the  high  seas  would  be  so  out  of  conformity  with  the 
well-settled  principles  of  international  law  as  to  be  void. 

A  treaty  to  be  valid  must  be  entered  into  by  an  agent 
having  sufficient  authority  or  else  ratified  by  the  treaty- 
making  power  within  the  state.     Though  formerly  it  was 
not  at  all  uncommon  for  treaties  to  be  negotiated  directly  power  of  a^ent. 
by  sovereigns  so  that  whenever  an  agreement  was  reached     tiflcationof 
by  them  the  treaty  was  complete  and  binding,  it  is  now  treaties, 
almost  the  invariable  rule  to  have  the  treaty  negotiated  by 
either   a    special   envoy   or   through  the   department,  of 
foreign  affairs  and  before  the  result  of  their  labor  becomes 
binding  it  must  be   ratified.     In  the   United   States,  all 
treaties  must   be  ratified  by  a  two-third  majority  of  the 
Senate  before  they  become  binding. 

No  special  form  is  necessary  to  the  validity  of  treaties.  Form  of  trea- 
Though  as  a  matter  of  practice,  treaties  are  always  com 
mitted  to  writing. 

But,  given  a  valid  treaty,  to  what  extent  is  it  a  source 
of  international  law?  This  depends  measurably  upon  the 
nature  of  the  business  concerning  which  the  treaty  is  made ; 
the  importance  and  number  of  the  parties  to  it ;  the  pur- 
pose and  working  of  the  treaty.     A  treaty  maybe  concern- 
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ing  matters  which  are  local  and  transitory,  in  which  case  it 
is  of  very  little  consequence  when  viewed  from  the  stand- 
point of  its  inflaence  upon  international  law.  On  the  other 
hand  it  may  be  made  with  reference  to  matters  which  are 
of  almost  univei'sal  and  permanent  concern.  We  then 
have  a  treaty  which  may  become  a  fruitful  source  of  inter- 
national law.  Manifestly  a  treaty  between  minor  powers 
such  for  instance  as  Hayti  and  Ecquador  would  not  carry 
the  same  weight  or  be  as  great  a  factor  in  its  influence 
upon,  or  in  determining  what  is,  international  law,  as  would 
a  treaty  between  Great  Britain  and  Germany,  even  though 
the  latter  dealt  with  matters  of  considerably  less  impor- 
tance in  themselves.  Now  if  in  the  latter  case  we  add  as 
signatories  to  the  treaty  the  United  States,  France,  Japan, 
Austria,  and  Italy,  it  is  clear  that  the  provisions  of  the 
treaty  may  practically  be  considered  as  a  part  of  interna- 
tional law  by  virtue  of  the  consent  of  so  great  a  number 
of  leading  powers  to  be  bound  by  them. 

If  the  provisions  of  the  treaty  are  merely  declaratory  of 
what  is  already  international  law  it  is  clear  that  they  are, 
from  our  present  standpoint,  of  far  less  importance  than 
when  they  provide  that  as  between  the  parties  to  the 
treaty  certain  actions  shall  be  lawful  concerning  which 
international  law  had  as  yet  been  silent.  Treaties  of  the 
first  class  merely  add  definiteness,  whereas  those  of  the 
second  class  are  creative  of  international  law;  for,  if 
originally  entered  into  by  a  sufficient  number  of  states,  the 
new  rules  of  conduct  set  forth  in  them  become  at  once  a 
part  of  international  law.  If,  upon  the  other  hand,  they 
are  originally  entered  into  by  but  two  states  they  become  a 
part  of  international  law  as  soon  as  experience  shows  their 
value  and  they  are  acquiesced  in  by  other  states. 

Treaties  may  be  so  worded  that  they  are  evidently 
intended  to  be  binding  merely  as  between  the  parties 
thereto.     In  other  words,   treaties,    as  a  rule,  confer  no 
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right  upoD  any  except  signatories ;  but  their  wording  may 
be  such  as  to  make  it  clear  that  at  least  some  of  their  pro- wording  of 
visions  will  be  considered  as  a  statement  of  a  rule  of 
conduct  not  yet  fully  recognized  as  a  part  of  international 
law  but  which  will  nevertheless  be  binding  upon  the  parties 
in  their  relations  with  other  states.  An  excellent  illustra- 
tion of  this  is  to  be  found  in  the  treaty  between  Great 
Britain  and  Russia.  In  discussing  the  provisions  of  it  in  a 
debate  in  Parliament,  Lord  Grenville  said:  **The  third 
and  fourth  sections,  those  which  treat  of  contraband  of 
war  and  blockaded  ports,  do  each  of  them  expressly 
contain,  not  the  concession  of  any  special  privilege  hence- 
forth to  be  enjoyed  by  the  contracting  parties  only,  but  the 
recognition  of  a  universal  right,  which,  as  such,  cannot 
justly  be  refused  to  any  other  independent  state. 
This  third  section  which  relates  to  contraband  of 
war,  is,  in  all  its  parts,  strictly  declaratory.  It  is 
introduced  by  a  separate  preamble  announcing  that  its 
object  is  to  prevent  all  ambiguity  or  misunderstanding  as  to 
what  ought  to  be  considered  as  •  contraband  of  war.'  Con- 
formably with  this  intention,  the  contracting  parties  declare 
in  the  body  of  the  clause,  what  are  the  only  commodities 
which  they  acknowledge  as  such.  This  clause  must 
unquestionably  be  understood  in  that  larger  sense  which  is 
announced  in  its  preamble,  an3  which  is  expressed  in  the 
words  of  the  declaration  which  it  contains.  It  must  be 
taken  as  laying  down  a  general  rule  for  all  future  discus- 
sions with  any  power  whatever,  on  the  subject  of  military 
or  naval  stores,  and  as  establishing  a  principle  of  law  which 
isto  decide  universally  onthe  justinterpretation  of  this  tech- 
nical term  *  contraband  of  war.'  ♦  ♦  ♦  Qn  the  whole, 
therefore,  I  have  no  doubt  that  neutral  nations  will  be  well 
warranted  in  oonstruing  this  section  as  declaratory  of  general 
prmciples,  and  applicable  to  every  case  where  contraband  of 
war  is  not  defined  by  special  treaty,     Nor  could  we,  in  my 
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opinioDy  as  the  treaty  now  stands,  contend  in  any  future 
wars  with  any  shadow  of  reason,  much  less  with  any  hope 
of  success  against  this  interpretation,  however  destructive 
it  might  be  of  all  our  dearest  interests."  This  line  of 
reasoning  is  applicable  to  provisions  of  a  treaty  which  are 
merely  declaratory  of  what  is  international  law  and  to  those 
which  record  the  conviction  of  their  signatories  as  to  what 
should  be  international  law.  In  both  cases  the  declarations 
may  operate  as  an  estoppel,  if  the  language  is  such  as  to 
warrant  it.  And  whatever  the  language  used,  a  state  may 
be  estopped  from  denying  that  a  certain  rule  is  binding 
upon  it,  if  that  rule  is  found  in  practically  all  of  its  treaties. 


CHAPTER  n. 

DECISIONS  OF  COURTS. 

As  in  the  case  of  the  common  law  the  decisions  of  the 
courts  were  not  only  a  register  of  what  was  already  law, 
but  also  by  their  interpretations  they  actually  made  law, 
so  the  decisions  of  courts  have  been  a  not  unimportant 
source  of  international  law.  In  the  latter  case,  however,  unui  r«c«ntiy 
we  have  up  to  very  recent  years  had  a  situation  very  dif- "** '''*•"'''****"■ 
ferent  from  that  of  the  common  law.  For  in  the  case  of 
the  common  law,  which  was  a  national  system,  there  were 
courts  which  could  say,  authoritatively,  what  was  the  law, 
whereas  there  were  no  such  courts  in  the  realm  of  inter- 
national law.  Questions  of  international  law  were  of 
course  passed  upon  by  courts,  but  as  these  courts  were 
national,  not  international,  their  decisions  were  not  law 
for  any  other  state  than  the  one  to  which  the  court  be- 
longed. With  the  establishment  of  an  international  court, 
which  is  an  achievement  of  the  last  few  years,  we  have  in 
the  system  of  international  law  something  corresponding 
to  a  supreme  court  in  a  national  system.  That  this  is  a 
long  step  in  advance  and  will  lead  to  greater  definiteness 
seems  abundantly  clear.  For  vitalizing  this  court,  by  sub- 
mitting to  it  the  Pious  Fund  case  and  securing  the  submis- 
sion to  it  of  the  case  of  the  Allies  v.  Venezuela,  the 
United  States  is  entitled  to  no  small  degree  of   credit. 

Previous  to  the  establishment  of  an  international 
court,  there  existed  in  all  countries  some  form  of  prize 
court.  In  fact  such  was  a  necessary  concomitant  of 
war,  as  each  nation  had  a  right  to  expect  that  its  PHse  oonrto. 
property  should  not  be  confiscated  without  a  hearing. 
For  otherwise  the  confiscations  by  belligerents  would 
resemble  too   closely  the  act  of    pirates.      The  judges 
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in  these  prize  courts  occupy  a  most  important  and  re- 
sponsible position  —  a  position  which  requires  men  of  an 
eminently  judicial  temperament.  For,  when  the  passions  of 
a  nation  are  aroused  by  war  it  requires  an  exceptionally 
strong  character  and  a  mind  dedicated  to  legal  fairness  to 
render  a  decision  which  contravenes,  or  seems  to  contra- 
vene, the  immediate  interests  of  the  state  whose  majesty  he 
represents.  Perhaps  no  more  exalted  conception  of  the 
duties  of  such  a  judge  has  been  expressed  than  that  of  Lord 
Stowell,  to  be  found  in  his  opinion  in  the  case  of  the  Maria : 
*<In  forming  my  judgment,  I  trust  that  it  has  not  escaped 
my  anxious  recollection  for  one  moment  what  it  is  that  the 
duty  of  my  stationcalls  f  orf  rom  me ;  namely,  to  consider  my- 
.    .  «.      ».     Belf  as  stationed  here,  not  to  deliver  occasional  and  shiftinsr 

Lord  Stowe]l*s  '  <^ 

▼lew  M  to  duty  opiuious  to  scrvc  prcscut  purposes  of  particular  national 
jaJ^e.  *^"*     interest,  but  to  administer  with  indifference,  that  justice 

which  the  law  of  nations  holds  out,  without  distinction,  to 
independent  states,  some  happening  to  be  neutral,  and 
some  to  be  belligerent.  The  seat  of  judicial  authority  is, 
indeed,  locally  here  in  the  belligerent  country,  according  to 
the  known  law  and  practice  of  nations,  but  the  law  itself 
has  no  locality.  It  is  the  duty  of  the  person  who  sits  here 
to  determine  the  question  exactly  as  he  would  determine 
the  same  question  if  sitting  at  Stockholm;  to  assert  no 
pretensions  on  the  part  of  Great  Britain  which  he  would  not 
allow  to  Sweden  in  the  same  circumstances  and  to  impose 
no  duties  on  Sweden,  as  a  neutral  country,  which  he  would 
not  admit  to  belong  to  Great  Britain  in  the  same  character. 
If,  therefore,  I  mistake  the  law  in  this  matter,  I  mistake 
that  which  I  consider,  and  which  I  mean  should  be  con- 
sidered, as  the  universal  law  upon  the  question."  The 
only  criticism  upon  this,  if  criticism  it  be,  is  that  it  is  an 
unattainable  ideal. 

In  considering  the   decisions  of  courts  as   a  source  of 
international  law,  there  are  always  two  things  to  be  con- 
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sidered:  Ist,  the  conclusioa  reached,  and  2nd ,  the  opinion 
of  the  judge,  i.  e.,  his  reasoning  and  citations  in  support 
of  his  decision.  Though  from  the  standpoint  of  the  liti- 
gants in  a  particular  case,  the  former  is  by  far  the  more  i>««won«  a»d 
important,  for  that  determines  their  rights  and  titles ;  yet 
when  we  are  considering  the  decision  as  a  source  of  inter- 
national law,  the  latter  must  never  be  lost  sight  of,  for  the 
weight  of  a  decision  with  other  courts  is  measurably  in 
proportion  to  the  convincing  logic,  and  spirit  of  fairness 
pervading  the  opinion.  It  is  their  opinions  and  not  simply 
the  conclusions  which  they  reached  that  stamped  Lord 
Stowell  and  Justice  Story  as  the  greatest  admiralty  judges 
and  made  their  decisions  so  great  a  factor  in  the  develop- 
njent  of  international  law. 

It  will  be  well  at  this  point  to  notice  briefly  the  organi-org«ii!«ation  of 
zation  of  the  admiralty  courts  in  some  of  the  leading  states,  ooarts  in  the 
In  the  United  States,  the  original  jurisdiction  in  admiralty  ^"**^  st»te». 
causes  is  vested  in  the  District  Courts.  A  District  Cqurt  is 
presided  over  by  a  single  judge,  who  hears  and  decides 
causes  without  the  aid  of  a  jury.  From  the  decision  of  a 
District  judge  there  is  a  right  of  appeal  to  the  Circuit  Court 
and  finally  to  the  Supreme  Court  of  the  United  States. 
There  is  this  peculiarity  about  prize  cases ;  the  judge  sit- 
ting in  the  District  Court  determines  finally  the  title  to  the 
property  in  question,  and,  though  his  decision  may  be  re- 
versed by  the  Supreme  Court,  this  does  not  disturb  the  title 
fixed  by  the  decree  of  the  prize  court,  which  decree  is 
recognized  throughout  the  world  as  finally  determining  the 
title.  The  reversal  simply  throws  upon  the  government 
the  duty  of  making  reparation  to  the  injured  party.  Should 
Congress  refuse  to  make  any  reparation  the  party  has  no 
recourse,  except  a  resort  to  force. 

In  England,  the  prize  court  was  a  branch  of  the  High  m  sngiaad. 
Court  of  Admiralty.     But  by  the  Judicature  Act  of  1873, 
it  was,  with  a  number  of  other  courts,  consolidated  into  the 
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Sapreme  Court  of  Judicature.  The  division  of  the  court 
which  exercises  the  jurisdiction  formerly  exercised  by  the 
High  Court  of  Admiralty  is  technically  known  as  **  Her 
Majesty's  High  Court  of  Justice."  As  in  the  United 
States,  the  English  prize  court  is  presided  over  by  one  judge 
who  sits  ^without  a  jury.  From  his  decision  there  is  an 
appeal  to  what  was  formerly  known  as  the  Judicial  Com- 
mittee of  the  Privy  Council,  but  designated  by  the  Judica- 
ture Act,  already  referred  to,  as  **  Her  Majesty's  Court  of 
Appeal.'*  It  was  as  judge  of  the  High  Court  of  Admiralty 
during  the  stormy  period  of  the  Napoleonic  wars,  that  Sir 
William  Scott,  afterwards  Lord  S  to  well,  rendered  the  justly 
famous  series  of  decisions  contained  in  the  reports  of  C. 
Robinson,  Edwards,  Dodson,  and  Haggard,  which  for  a 
long  time  were,  in  England,  the  main  source  of  that  branch 
of  international  law  which  has  to  do  with  maritime  war, 
and  have  exercised  a  potent  influence  throughout  Europe 
and  America. 

In  speaking  of  the  relation  between    prize    courts   of 

different  countries,  particularly  those   of  England  and  the 

w     «.,!.--      United  States,  Justice  Marshall  says:  *»The  decisions   of 

MarshaU's  view  '  -^ 

as  to  inflaenoe    the  courts  of  cvcry  couutry  show  how  the  law  of  nations, 
prise  oottits.*'     1^1  the  givcu  casc,  is  understood  in  that  country,  and  will 

be  considered  in  adopting  the  rule  which  is  to  prevail  in 
this.  Without  taking  a  comparative  view  of  the  justice  or 
fairness  of  the  rules  established  in  the  British  courts  and 
of  those  established  in  the  courts  of  other  nations,  there 
are  circumstances  not  to  be  excluded  from  consideration 
which  give  to  those  rules  a  claim  to  our  attention  that  we 
cannot  entirely  disregard.  The  United  States  having,  at 
one  time,  formed  a  component  part  of  the  British  Empire, 
their  prize  law  was  our  prize  law.  When  we  separated,  it 
continued  to  be  our  prize  law,  so  far  as  it  was  adapted  to 
our  circumstances  and  was  not  varied  by  the  power  which 
was  capable  of  changing  it.     It  will  not  be   advanced,   in 
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consequence  of  this  former  relation  between  the  two 
coantries,  that  any  obvious  misconstruction  of  public  law 
made  by  the  British  courts  will  be  considered  as  forming  a 
rule  for  the  American  courts,  or  that  any  recent  niles  of 
the  British  courts  are  entitled  to  more  respect  than  the 
recent  rules  of  other  countries.  But  a  case  professing  to 
be  decided  on  ancient  principles  will  not  be  entirely  dis- 
regarded, unless  it  be  very  unreasonable,  or  be  founded  on 
a  construction  rejected  by  other  nations."  (9  Cranch, 
191.) 


CHAPTER    m. 


Gonfl^rMW  of 
Westphalia. 


CongroM  of 
Utreeht. 


INTERNATIONAL  CONGRESSES  AND  CONFERENCES. 

International  congresses  are  co-eval  with  modern  inter- 
national law.  With  the  Congress  of  Westphalia  modern 
international  law  begins.  If  this  congress  did  not  create 
modern  international  law,  it  is  at  least  safe  to  say  that,  by 
the  recognition  of  independent  states  as  the  subjects  of 
rio[hts  not  derived  from  or  subordinate  to  the  Holv 
Roman  Empire  or  the  Papacy,  it  made  our  modern  system 
of  international  law  possible.  The  equality  of  states 
which  is  one  of  the  cardinal  principles  of  international  law 
had  its  birth  in  the  arrangements  of  this  congress.  In  this 
and  also  in  regard  to  the  idea  of  territorial  as  against  the 
personal  character  of  sovereignty,  the  Congress  of  West- 
phalia crystallized  into  law  the  doctrines  set  forth  by 
Grotius.  It  also  made  binding  upon  the  signatories  to  it 
many  of  the  more  humane  rules  of  war  for  which 
Grotius  had  contended.  For  instance,  up  to  this  time  it 
had  not  been  contrary  to  law  for  a  belligerent  to  put  to 
death  men,  women  or  children  of  the  enemy  who  might  be 
found  within  his  dominions  or  be  captured  by  him.  Unless 
special  stipulations  were  made  for  the  ransom  of  prisoners 
of  war  who  were  in  the  possession  of  the  enemy  at  the  close 
of  the  war,  they  continued  to  be  his  property.  In  bringing 
about  a  change  in  this  particular,  the  Congress  of  West- 
phalia rendered  a  practical  service  to  humanity. 

The  next  really  important  international  congress  was  that 
of  Utrecht  and  this  is  of  greatest  importance  from  the  politi- 
cal rather  than  from  the  legal  standard.  It  did  however  lead 
to  some  advance  in  international  law  by  establishing  the 
modern  rule  that  immovables  taken  from  enemy  subjects, 
should  be  returned  to  them  at  the  close  of  the  war. 
(36) 
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The  Congress  of  Vienna  was  a  most  important  assembly  conirreas  of 
in  which  practically  all  of  Europe  was  represented.  Its^**""** 
task  was  the  reconstruction  of  the  map  of  Europe,  or  in 
other  words  the  restoration  of  the  balance  of  power  which 
had  been  destroyed  by  Napoleon.  Though  the  balance  of 
power  in  Europe  cannot  be  said  to  be  a  matter  of  inter- 
national law  it  was  a  tenet  of  political  faith  proclaimed  by 
the  Congress  of  Westphalia,  renewed  by  the  Congress  of 
Utrecht,  and  reiterated  with  emphasis  at  Vienna.  While, 
therefore,  we  should  keep  in  mind  that  it  is  not  a  principle 
of  international  law,  we  should  also  not  lose  sight  of  the 
fact  that  it  has  profoundly  affected  the  development  of 
that  law.  Though  the  German  Confederation  created  by 
this  Congress  has  passed  away,  though  the  union  of  Holland 
and  Belgium  effected  by  it  has  been  dissolved,  though 
nearly  every  provision  made  hy  it  has  faded  away,  these 
arrangements  lasted  long  enough  to  leave  their  impress 
upon  international  law.  Among  its  permanent  provisions 
are  the  rules  for  freer  navigation  of  rivers,  now  a  part  of 
international  law;  and  the  neutralization  of  Switzerland. 

The  Congress  of  Paris  (1856)  has  no  doubt  left  more  congreM  of 
definite,  tangible  material  for  one  seeking  sources  of^**^**' 
international  law  than  has  any  other  Congress.  The 
four  great  rules  formulated  by  it  constitute  a  permanent 
contribution  to  the  law  in  regard  to  privateering,  neutral 
commerce,  and  blockade.  On  each  of  these  subjects  its 
rules  constitute  a  distinct  advance.  In  fact,  we  have  not, 
during  the  fifty  years  since  they  were  enunciated,  made 
any  improvement  upon  them. 

Of  great  practical  effect  in  modifying  the  rules  of  war 
were  the  Conferenbes  of  Geneva  and  Brussels  in  1864  and 
1874,  respectively.  The  word  *«  Conference  "  is  used  to 
designate  these  meetings,  yet  the  term  «*  Congress  "  might 
have  been  used  with  equal  propriety  as  there  is  no  practical  con««'«no«»  o« 

■*  "^       *  "^  *■  Geneva  and 

distinction  between  the  two  terms  as  used  m  international  Brassei*. 
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Conference  at 
the  HAffoe. 


Other  eon> 
irresses  and  oon* 
ferences. 


law.  To  use  the  words  of  Lord  Beaconsfield:  <^  I  really 
cannot  explain  the  difference  between  a  congress  and  a 
conference,  because  I  do  not  recognize  any  distinction 
between  them."  There  is  a  common  idea  that  a  congress 
consists  of  sovereigns,  and  a  conference  of  plenipotentiaries ; 
but  there  is  no  foundation  for  the  distinction.  The  Con- 
gress of  Rastadt,  at  tlie  beginning  of  the  last  century,  was 
composed  of  plenipotentiaries,  and  so  was  the  Congress  of 
Paris,  1856^  Certain  of  the  congresses,  notably  that  of 
Vienna,  were  made  up  of  both  sovereigns  and  plenipoten- 
tiaries. Within  the  last  half  century  the  presence  of  sover- 
eigns at  either  conferences  or  congresses  has  become  very 
unusual.  Nor,  indeed,  is  this  change  hard  to  account  for, 
since  it  is  out  of  the  question  for  republics,  and  in  limited 
monarchies  the  treaty-making  power  of  the  sovereign  is  not 
unlimited  but  is  controlled  by  the  legislative  branch. 

The  last,  and  in  many  respects  the  most  important  con- 
ference of  them  all  was  the  Conference  at  the  Hague,  1899. 
It  has  already  borne  sufficient  fruit  to  make  it  clear  that  it 
is  an  epoch-making  event  in  international  lasv.  Out  of  its 
labors  was  born  the  new  system  of  international  arbitration. 
It  is  a  fertile  source  of  international  law  from  the  stand- 
point of  achievements,  but  more  so  from  the  standpoint  of 
the  inspiration  which  it  has  furnished  toward  settling  dis- 
putes in  a  rational  way,  though  this  latter  is  by  no  means 
so  easy  of  measurement. 

We  have  omitted  any  detailed  mention  of  the  Congresses 
ofNimeguen,  1678;  Ryswick,  1697;  Verona,  1822 ;  Berlin, 
1878;  and  the  conferences  of  St.  Petersburg,  1825  and 
1868;  London,  1831  and  1871;  Constantinople,  1877; 
Berlin,  1884  and  1885;  Washington,  1889;  Brussels,  1890; 
Portsmouth,  1905.  This  omission  has  been  due  partly  to 
economy  of  space  and  partly  to  the  fact  that  the  most  of  these 
were  of  diplomatic  and  political  rather  than  legal  significance. 


CHAPTER   IV. 

PUBLICISTS. 

It  is  conceivable  that  a  writer  might  be  given  full  power 
by  the  nations  to  create  a  code  of  international  law  cover- 
ing one  or  all  subjects.  But  as  a  matter  of  fact  no  writer 
has  ever  had  any  such  power.  While  Field  was  authorized 
to  draft  an  international  code,  his  authority  came  not  from 
a  majority  of  the  nations,  and  not  even  from  one  nation,  ^^ 

^  J  ^  '  The  position  of 

but  from  an  association  of  private  individuals  to  which  he  th«  pubuoist. 
belonged.  His  code  had  the  same  authority  as  that  of  any 
other  publicist,  viz.,  the  accuracy  with  which  he  stated 
established  rules,  the  reasonableness  of  the  changes  which 
he  proposed  and  the  convincing  logic  with  which  he 
buttressed  his  proposals. 

But  we  must  not  conlude  that  because  the  publicist  has 
not  the  official  power  to  force  the  acceptance  of  the  pro- 
visions which  in  his  judgment  ought  to  be  a  part  of 
international  law  that  for  this  reason  his  works  have  no 
weight  and  hence  ought  not  to  be  considered  among  the 
sources  of  international  law.  The  decision  of  a  judge  in  a 
prize  court  is  not  international  law  for  any  country  except 
his  own.  The  difference  between  his  decision  and  the 
decision  of  a  publicist  is  therefore  a  difference  of  degree 
more  than  of  kind.  For  in  all  other  prize  courts  save  the  Difference 
one  in  which  the  decision  was  rendered  it  has  weight  or  has  J>«^^®«"  "pJ"" 

o  loDS  of  pnbUcist 

not  weight  accordi nor  as  Jt  seems  reasonable  or  unreason- aud  of  pri«e 
able,  just  or  unjust,  —  in  other  words,  for  the  same  reasons 
for  which  the  opinion  of  a  publicist  has  weight.  As  a 
matter  of  fact  we  know  that  judges  the  world  over  have 
and  in  all  probability  will  continue  to  cite  the  works  of 
publicists  of  standing  for  the  purpose  of  determining 
what  the  international  law  upon  a  certain  question  is. 
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Kor  is  this  peculiar  to  the  realm  of  international  law. 

In  common  law  courts,  such  writers  as  Blackstone,  Green- 

The  pnbiiout  In  leaf  9  Story,  Pollock,  are  not  infrequently  cited  for  the  pur- 

ment^^mm-      P^®®  ^^  determining  what  the  law  is.     No  doubt  this  isbe- 

mon  law.  comiug  Icss  frcqucut  with  the  process  of  codification,  the 

increase  of  statutory  regulation  and  the  greater  emphasis 
placed  upon  cases ;  but  the  practice  is  by  no  means  obso- 
lete. That  the  establishment  of  an  international  court 
will  tend  to  decrease  the  importance  of  the  publicist  as  a 
source  of  international  law  there  is  little  room  for  doubt, 
as  in  course  of  time  its  decisions  will  have  covered  most 
questions  and  will,  by  increasing  this  authoritative  source, 
make  it  less  necessary  to  resort  to  others.  In  other  words, 
the  same  evolution  will  take  place  here  as  has  taken  place 
in  the  field  of  common  law.  Yet,  so  far  as  can  be  seen 
now,  when  a  really  great  publicist,  a  man  who  can  dis- 
cern tendencies  and  grasp  principles,  who  sees  clearly  the 
needs  of  states  and  writes  with  convincing  logic  what  he 
sees  —  in  short,  a  man  like  Grotius,  whose  book  produced 
a  decided  effect  upon  the  history  of  the  world,  can  never 
become  an  inane  source  of  international  law.  In  175  U.  S. 
677  the  Supreme  Court  of  the  United  States  quoted  with 
approval  the  following  concerning  text-writers :  '*  They  are 
generally  impartial  in  their  judgment,  and  the  weight  of 
their  testimony  increases  every  time  that  their  authority  is 
invoked  by  statesmen.  Their  writings  are  regarded  as  of 
great  consideration  on  questions  not  settled  by  conventional 
law.  No  civilized  nation,  that  does  not  arrogantly  set  all 
ordinary  law  and  justice  at  defiance,  will  venture  to  disre- 
gard the  uniform  sense  of  the  established  writers  on  inter- 
national law." 


CHAPTER  V- 

MISCELLANEOUS   SOURCES^ 

Of  scarcely  less  importance  than  the  foregoing  sources 
are  certain  others  which,  though  frequently  slighted  o^ 
overlooked  entirely,  are  nevertheless  fruitful  sources  of 
international  law»     These  we  will  now  consider.' 

la  the  course  of  their  negotiations  with  each  other,  it 
becomes  necessary  for  states  to  give  instructions  to  their  Dipiomatio  in- 
diplomatic  representatives,  in  order  that  the  acts  of  the* 
latter  may  the  more  surely  conform  to  the  will  of  the  state. 
In  these  instructions  we  find  the  most  careful  and  able 
statements  of  what  states  consider  to  be  their  rights  under 
international  law.  While  such  instructions  would  not 
necessarily  bind  the  state  in  a  subsequent  transaction  in 
which  another  state  were  to  claim  as  against  the  state 
giving  the  instructions  the  rights  contended  for  in  them,  it 
would  be  a  very  rare  case  indeed  in  which  a  state  would 
refuse  to  be  bound  by  a  rule  which  it  had  officially 
sanctioned. 

Of  like  weight  and  nature  as  a  source  of  international 
law  is  the  diplomatic  correspondence  between  the  repre-  Diplomatic  ©or- 
sentatives  of  different  states.  Though  tinged  to  a  certain 
extent  with  the  bias  of  an  advocate,  and  thus  lacking  in 
that  disinterestedness  and  impartiality  which  should  and 
usually  does  characterize  the  judgment  of  text- writers,  we 
lind  nevertheless  in  such  correspondence  the  statements  of 
men  whose  life  work  has  been  the  familiarizing  of  them- 
selves with  the  rights  and  duties  of  nations. 

The  value  of  this  chiss  of  material  as  a  source  of  inter- 
national law  may  be  well  illustrated  by  reference  to  the 
diplomatic   correspondence   of  the   United   States.      Qur"*"****"®"* 

*  "^  from  Amerieaa 

early  correspondence  with  England  on  the  question  of  the  aipiomaey. 
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impressment  of  American  seamen  is  one  of  the  ablest  discus- 
sions of  the  alleged  right  of  one  country  to  interfere  with 
the  citizens  of  another.  No  less  able  is  our  contention, 
during  the  secretaryship  of  Jefferson,  in  behalf  of  the 
rights  of  neutrals.  The  correspondence  of  Mr,  Charles 
Francis  Adams  with  Lord  Russell  relative  to  the  duties  of 
a  neutral  state  to  see  that  its  neutrality  is  not  disregarded 
either  by  the  belligerents  or  by  its  own  citizens  is  the  most 
exhaustive  discussion  of  the  question  to  be  found  any- 
where. The  practical  effect  of  this  discussion  cannot  have 
escaped  anyone  who  has  studied  the  question  of  the  rights) 
and  duties  of  neutrals  at  all  thoroughly.  The  United 
States  has  been  particularly  fortunate  in  the  possession  of 
an  exceptionally  able  and  broad-minded  line  of  men  who 
have  occupied  the  position  of  head  of  our  department  of 
State  and  of  the  more  important  foreign  embassies.  Men 
of  the  type  of  Franklin,  Jefferson,  Clay,  Webster,  Cal- 
houh,  Seward,  Evarts,  Blaine,  Bayard,  Choate,  and  Hay 
have  given  to  American  diplomacy  a  character  and  won  for 
it  a  respect  that  gives  to  it  a  high  value  in  determining 
what  the  rules  of  international  law  upon  a  given  question 
are,  as  well  as  making  it  an  important  factor  in  influencing 
the  development  of  international  law. 

The  opinions  of  Attorneys  General  of  the  United  States 

and  corresponding  officers  of  the  departments  of  justice  of 

other  states  must  not  be  overlooked  in  an  enumeration  of  the 

sources  of  international  law.    As  the  opinion  of  these  officers 

Opinions  of  At- of  the  department  of  justice  may  be  sought  by  the  political 

torn«y»     n-      brjij^^ji^  of  the  government  upon  questions  of  international 

law  arising  out  of  pending  transactions,  it  is  but  reasonable 
to  suppose  that  such  opinions,  when  rendered,  will  he  given 
considerable  weight  in  determining  governmental  action. 
If  the  government  acts  in  accordance  with  them,  and  it 
usually  does,  they  become  the  official  expression  of  the 
state's  views  upon  that  question  of  international  law,  and  as 
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such  form  a  precedent  for  the  future  acts  of  that  state. 
When  their  reasonableness  commends  them,  their  influence 
is  by  no  means  confined  to  their  own  state. 

Proclamations  by  the  head  of  the  state  and  ordinances 
for  regulating  the  acts  of  its  war  vessels  and  for  the  guid- 
ance of  its  prize  tribunals  form  an  important  source  of 
international  law.  Among  the  former  are  proclamations 
issued  by  the  heads  of  the  belligerent  states  at  the  com- 
mencement of  war,  setting  forth  the  causes  leading  to  war 
and  defining  its  position  with  reference  to  contraband,  etc.  Pro^iamatioM 
Though  these  are  not  necessarily  binding  for  other  wars 
than  the  one  at  the  beginning  of  which  they  are  issued, 
they  do  nevertheless  form  precedents  which  there  is  a  strong 
tendency  upon  the  part  of  the  state  to  follow  in  future 
wars.  They  are  frequently  appealed  to  by  other  states  to 
justify  their  conduct  under  like  circumstances.  Aniong 
the  latter  are  marine  ordinances.  These  are  not  intended 
as  an  expression  of  the  municipal  law  of  the  country  pub- 
lishing them.  They  are  intended  rather  as  a  codification  of 
its  rights  and  duties  under  the  law  of  nations,  with  refer- 
ence to  the  matters  covered  by  such  ordinances. 

Among  the  best  examples  of  such  ordinances  is  the  cele- 
brated ordinance  of  Louis  XIV.  Concerning  this,  Sir 
William  Grant  says;  **  When  Louis  XIV  published  his 
famous  ordinance  of  1681,  nobody  thought  that  he  was^^j^^^^^j 
undertaking  to  legislate  for  Europe,  merely  because  hei^»**3tiv. 
collected  together  and  reduced  into  the  shape  of  an  ordi- 
nance the  principles  of  marine  law  as  then  understood  and 
received  in  France.  I  say  in  France,  for  although  the  law 
of  nations  ought  to  be  the  same  in  every  country,  yet  as 
the  tribunals  which  administer  the  law  are  wholly  inde- 
pendent of  each  other,  it  is  impossible  that  some  differences 
shall  not  take  place  in  the  manner  of  interpretation  and 
administering  it  in  the  different  countries  which  acknowl- 
edge its  authority.      Whatever    may    have   been    since 
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Ltobar's  Code. 


Hlstovjt 


attempted,  it  was  not,  at  the  period  now  referred  to,  sup* 
posed  that  one  state  could  make  or  alter  the  law  of  nations, 
but  it  was  judged  convenient  to  establish  certain  principles 
of  decision,  partly  for  the  purpose  of  giving  a  uniform  rule 
to  their  own  courts,  and  partly  for  the  purpose  of  apprising' 
neutrals  what  that  rule  was.  The  French  courts  have  well 
and  properly  understood  the  effect  of  the  ordinances  of 
Louis  XIV.  They  have  not  taken  them  as  positive  rules 
bindiDg  upon  neutrals ;  but  they  refer  to  them  as  estab- 
lishing legitimate  presumptions,  from  which  they  are  war- 
ranted to  draw  the  conclusiou,  which  it  is  necessary  for 
them  to  arrive  at,  before  they  are  entitled  to  pronounce  a 
condemnation."     (Marshall onlnsurance.  Vol.  I.,  p.  425.) 

Of  like  character  and  effect  as  the  above  ordinance,  only 
that  it  was  intended  to  regulate  matters  on  land  instead  of 
on  sea,  was  Lieber's  Code  issued  by  the  War  Department 
for  the  regulation  of  its  armies  in  the  field.  Though  not 
purporting  to  have  any  application  except  to  our  own  mili- 
tary forces,  their  humaneness  has  so  far  commended  them 
to  other  nations  that  these  rules  have  profoundly  affected 
the  laws  of  war. 

The  acts  of  states  in  their  intematipnal  relations  are  re- 
corded by  the  historian ;  as  is  frequently  also  the  manner  of 
their  action  and  why  they  acted  in  one  way  rather  than 
another.  Though  there  may  have  been  no  treaty  or  legal 
decision  obligating  them  so  to  act,  the  fact  that  they  did 
act  in  a  certain  way  established  to  a  certain  extent  a  pre- 
cedent for  future  acts.  Such  acts,  if  of  importance,  are 
appealed  to  by  other  states  when  their  ethics  or  their  in- 
terests impel  them  to  do  so.  In  this  way,  what  may  at  first 
have  seemed  accidental  are  preserved  as  a  memorial  and 
gradually  developed  into  a  rule  of  international  law.  The  . 
record  of  the  historian  is  therefore  a  latent  source  of  the  law 
of  nations. 

With  reference  to  the  relative  value  of  the    different 
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sources  of  internatioual  law,  Dana  says  in  his  edition  of 
WheatoD,  note  11:  <^  Commentators  seem  agreed  as  to 
what  are  the  sources  of  international  law.  They  differ  as  „,  auieirent ' 
to  the  relative  importance  and  authority  of  these  sources.  •««'«•»• 
Hautefeuille,  especially,  gives  little  weight  to  the  decisions 
of  prize  courts,  and  places  far  before  them  the  speculatioifs 
of  writers.  It  is  noticeable  that  continental  writers  incline 
the  same  way,  although  they  may  not  go  as  far;  while 
Wheaton,  Kent,  Story,  Halleck,  and  Woolsey  in  America, 
and  Phillimore,  Manning,  Wildman,  Twiss,  and  others  in 
England,  give  a  higher  place  to  judicial  decisions.  This  is 
attributable  to  the  different  systems  of  municipal  law  under 
which  they  are  educated.  In  England  and  America,  judi- 
cial decisions  are  authoritative  declarations  of  the  common 
law,  i.  e.,  the  law  not  enacted  by  decrees  of  legislators,  but 
drawn  from  the  usages  and  practices  of  the  people,  and 
from  reason  and  policy.  They  are,  at  the  same  time,  the 
highest  evidence  of  what  the  law  is.  Under  those  systems, 
writers  are  brought  to  the  test  of  judicial  decisions ;  and 
even  those  portions  of  the  opinions  of  the  court  itself,  not 
necessary  to  the  decision  of  the  cause  before  it,  are  termed 
obiter  dicta,  and  are  not  authority,  but  stand  on  no  higher 
ground  than  voluntary  speculations  of  learned  men  as  to 
what  the  law  might  prove  to  be  in  a  supposed  case.  The 
continental  writers,  on  the  other  hand,  —  living  under 
municipal  systems  in  which  judicial  decisions  hold  no  such 
place,  and  are  neither  precedents,  authoritative  declarations, 
nor  authentic  evidence  of  the  law,  —  are  led  by  their  educa- 
tion to  look  but  to  one  authoritative  source  of  law,  the  de- 
crees of  legislators;  and,  in  the  absence  of  these,  naturally 
put  the  scientific  treatises  of  learned  men,  systematic, 
and  enriched  with  illustrations,  above  the  special  de- 
cisions of  tribunals  on  single  cases,  which  by  their 
systemdy  do  no  more  than  settle  the  particular  con- 
troversy,  without   settling   the  principles    evoked  by  its 
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decision.  With  the  English  and  the  American  lawyer  or 
scholar,  it  is  the  habit  of  life  to  consider  a  decision  by  a 
judicial  tribunal,  on  an  actual  case,  as  ordinarily  the 
best  attainable  evidence  of  what  the  law  applicable  to 
that  case  is.  The  fact  that  parties  have  been  engaged  in 
actual  conflict,  in  which  property,  character,  or  life,  have 
been  staked  upon  the  law  of  that  case,  and  learned  counsel 
employed,  creates  a  probability  that  the  law  has  been 
thoroughly  examined,  and  shown  in  the  various  lights  in 
which  open  contestation  tends  to  place  it.  It  is  thought, 
too,  that  the  law  evoked  by  actual  cases,  after  they  have 
arisen  and  been  presented,  with  all  their  consequences,  is 
more  likely  to  be  practical,  than  the  mere  abstract  specula- 
tions of  the  wisest.  The  court,  too,  in  ascertaining  the 
law  and  applying  it,  besides  having  the  aids  referred  to,  is 
acting  under  the  sanctions  of  public  official  duty  on  a 
matter  known  to  involve  interests,  which  the  law  it  shall 
declare  will  settle  finally ;  and  with  the  further  caution  of 
knowing  that  the  principle  or  rule  it  adopts  is  to  become  a 
general  precedent  for  the  law  of  other  cases,  and  to  be 
subjected  afterwards  to  the  test  of  time,  not  only  by  critical 
examinations  of  text-writers,  but  in  respect  of  its  applica- 
bility to  the  actual  transactions  of  life,  brought  before  the 
same  or  other  courts,  under  other  circumstances  and  in 
other  times." 


PART  m. 

PEACE,     OR    THE     NORMAL    RELATION 

OF    STATES. 


CHAPTER    I. 

THE  BIRTH  OF  .A  STATE. 

While  in  the  constitutional  sense  a  state  exists  as  soon 
as  we  have  a  politically  organized  community  not  recogniz- 
ing outside  control ;  in  the  international  sense,  recognition 
by  other  states  is  necessary.  In  international  law,  there- ^•^■^***** 
fore,  the  recognition  by  other  states  that  a  state  is  entitled  state-bood  in 
to  all  the  rights  and  privileges  of  independence,  must  be  *"**™**^"*^ 
accorded  before  such  rights  and  privileges  can  be  claimed 
as  a  matter  of  law.  When  recognition  should  be  granted 
is  a  matter  which  legally  rests  with  the  judgment  of  the 
states  already  belonging  to  the  family  of  nations.  Un- 
doubtedly there  is  a  moral  obligation  to  grant  it  as  soon  as 
the  other  conditions  essential  to  statehood  are  present. 
But  as  to  the  existence  of  the  conditions  the  state  de- 
manding recognition  is  not  the  sole  judge;  the  final 
judgment  must  rest  with  the  state  or  states  according 
recognition. 

Recognition  may  take  any  one  of  several  forms.  It  may 
be  by  a  specific  declaration  of  the  state  according  recogni- 
tion. The  reception  of  a  minister  from  the  country  "©o^nttion, 
seeking  recognition  or  sending  a  minister  to  such  coun. 
try,  constitutes  a  recognition  of  it.  Some  have  claimed 
that  the  granting  of  an  exequatur  to  a  consul  of  the 
country  seeking   recognition  is  sufficient   evidence   of  an 
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intention  to  recognize.  This  is,  however,  somewhat  doubt- 
ful. The  making  of  a  treaty  with  a  country  seeking 
recognition  is  undoubtedly  a  sufficient  recognition  of  it, 
for  treaties  exist  only  between  independent  states.  The 
independence  of  a  state  may  also  be  recognized  by  protocol. 
It  is  under  this  form  that  the  independence  of  Greece  was 
recognized  in  1827,  as  was  also  that  of  the  Empire  of 
Germany  in  1871.  The  parties  to  the  first  of  these 
*  protocols  were:  Great  Britain,  France  and  Russia;  and  to 
the  second:  Great  Britain,  France,  Austria,  Germany, 
Russia  and  Turkey. 

A  recognition  of  independence  must  be  distinguished 

from  a  recognition  of  belligerency.    Thelatter  means  simply 

hemMmnej,^    that  there  is  a  de  facto  state,  which  may  or  may  not  become 

independent.  This  is  temporary,  while  the  recognition  of 
independence  is  permanent.  A  recognition  of  belligerency 
is  frequently  for  the  purpose  of  safeguarding  the  commer- 
cial interests  of  the  recognizing  state,  during  the  con- 
tinuance of  the  war.  A  recognition  of  belligerency  re- 
quires therefore  a  less  conclusive  degree  of  evidence  upon 
which  to  rest  than  does  a  recognition  of  independence. 

Though  the  recognition  of  a  de  facto  government  may  be 
the  expression  of  a  wish,  it  is  in  law  the  recognition  of  a 

B»eognltlon  of  ^  .  .  ° 

de  faeto  state,    fact.     This  fact  13  the  existence  of  a  politically-organized 

community,  having  an  established  seat  of  government,  en- 
forcing obedience  to  its  mandates  within  its  territorial 
limits  in  a  civilized  and  orderly  manner,  and  asserting  its 
independence,  with  a  reasonable  chance  of  being  able  to 
make  good  its  assertion.  This  does  not  mean  that  in  case 
it  has  hitherto  formed  a  part  of  another  state,  all  resist- 
ance upon  the  part  of  the  parent  «tate  shall  have  ceased, 
but  that  it  is  reasonably  sure  that  the  revolted  section  will 
be  able  to  successfully  resist  such  restraining  force  as  said 
parent  state  can  and  will  exert  in  maintaining  over  them 
its  alleged  sovereignty.     In  other  words,  the  community 
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seeking  recognition  as  a  de  facto  government  should  have 
something  more  than  an  even  chance  to  live,  although  the 
permanency  of  its  existence  need  not  be  established  beyond 
all  perad venture. 

When  such  a  condition  of  affairs  exists,  the  claimant  nas, 
under  international  law,  a  right  to  recognition  and  other 
states  are  not  justified  in  refusing  it  recognition.  But  as 
to  the  existence  of  the  facts  each  state  must  be  its  own 
judge,  and  provided  it  acts  in  good  faith,  neither  recogni- 
tion nor  the  withholding  of  it  is  any  just  cause  of  com- 
plaint, however  much  its  judgment  may  differ  from  that  of 
other  states.  If,  however,  a  state  acts  in  bad  faith  and 
extends  recognition  for  the  purpose  of  encouraging  resist- 
ance to  the  parent  state,  such  recognition  ceases  to  be  the 
rightful  act  of  a  neutral  and  becomes  interference  which 
might  justly  be  considered  as  a  cas%is  belli. 

As  to  the  recognition  of  independence,  perhaps  the  best 
statement  of  the   rule   is  that    of  John  Quincy  Adams,  BnieMiaid 
quoted  with  approval  by  Wharton  in  his  Digest  of  Inter- **'^'*^^'^^*™*' 
national  Law,  and  by  Sir  William  Hall  in  his  treatise   on 
International  Law: — 

**  There  is  a  stage  in  revolutionary  contests  when  the 
party  struggling  for  independence  has,  I  conceive,  a  right 
to  demand  its  acknowledgment  by  neutral  parties,  and 
when  the  acknowledgment  may  be  granted  without  depart- 
ure from  the  obligations  of  neutrality.  It  is  the  stage 
when  independence  is  established  as  a  matter  of  fact,  so  as 
to  leave  the  chance  of  the  opposite  party  to  recover  their 
dominion  utterly  desperate.  The  neutral  nation,  must,  of 
course,  judge  for  itself  when  the  period  has  arrived ;  and  as 
the  belligerent  nation  has  the  same  right  to  judge  for  itself, 
it  is  very  likely  to  judge  differently  from  the  neutral,  and  to 
make  it  a  cause  or  pretext  for  war,  as  Great  Britain  did 
expressly  against  France  in  our  revolution,  and  substantially 
against  Holland.     If  war  results  in  point  of  fact  from  the 
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measure  of  recognizing  a  contested  independence,  the  moral 
right  or  wrong  of  the  war  depends  upon  the  justice  and 
sincerity  and  prudence  with  which  the  recognizing  nation 
took  the  step.** 

Certain  writers  have   attempted   to   make  a  distinction 

between  the  recognition  of  independence  by  the  parent  state 

Beoogiiitioii  by  j^j^ J  jj     ^^j^^^  states.     For   instance,  Sir  James  Mcintosh 

parent  state  and  J  ' 

by  other  ttates.  gays .'   *«  The  two  scuses  in  which  the  word  recognition  is 

used  when  applied  to  the  act  of  the  mother-country,  and 
when  applied  to  that  of  third  powers,  are  so  different  as  to 
have  nothing  very  important  in  common."  Canning 
indorses  this  view.  But  the  distinction  will  not  hold,  for 
both  are  simply  evidence  as  to  the  existence  of  a  fact,  and, 
while  one  may  be  more  conclusive  than  the  other,  the  dif- 
ference is  clearly  one  of  degree  rather  than  one  of  kind. 

In  case  a  state  springs  up  in  unoccupied,  unclaimed  terri- 
tory, there  is  not  likely  to  be  much  friction  caused  by  a 
recognition  of  its  independence,  as  there  is  in  the  case  of  a 
state  formed  by  separation.  Of  the  former  the  Congo 
Free  State  furnishes  a  unique  illustration. 

From  1879  to  1884  the  territory  of  this  state  was  ruled 
over  by  the  International  Association  of  the  Congo.     This 

F^*  state  "'"    ^^^  ^  private  association  whose  president  was  King  Leopold, 

acting  not  as  King  of  Belgium  but  as  a  private  individual. 
Within  its  territory  this  association  performed  the  usual 
acts  of  sovereignty  and  by  securing  obedience  became  a 
de  facto  state.  Its  independence  was  recognized  by  the 
United  States  in  April  of  1884,  and  later  in  the  same  year 
by  Great  Britain  and  Germany. 

After  recognition  of  independence  has  been  accorded  by 
one  state,  though  there  is  no  obligation  upon  the  part  of 
others  to  accord  recognition,  it  is  usually  done  and  without 
much  delay,  particularly  if  the  state  which  first  accords 
recognition  is  a  powerful  one. 

The  recognition  of  the  South  American  Bepublics  occa- 
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sioned  considerable  discussion  and  not  a  little  difference  of 
opinion.  When  in  1818,  Henry  Clay  offered  a  resolution 
in  Congress  favoring  their  recognition,  Argentina  was  in  un-  ^h*  south 

.  -  7  1  1       T  ,  .  .       American 

disturbed  possession  of  sovereignty  and  had  been  since  its  Bepubuos. 
declaration  of  independence  two  years  earlier,  Chile  was  also 
in  full  and  undisturbed  possession  of  sovereignty ;  yet  the 
resolution  to  recognize  their  independence  was  defeated  by 
a  large  majority.  The  view  seems  to  have  been  that  their 
independence  was  not  sufficiently  assured  while  Spain  held 
any  strongholds  upon  the  continent  which  might  be  used 
as  bases  of  operation  against  them.  Four  years  later 
Monroe,  in  his  message  to  Congress,  called  its  attention  to 
the  fact  that  "  the  contest  had  reached  such  a  stage,  and 
had  been  attended  by  such  decisive  success  upon  the  pai-t 
of  the  provinces,  that  it  merits  the  most  profound  consid- 
eration whether  their  right  to  the  rank  of  independent 
states  is  not  complete."  This  time  Congress  acted  favor- 
ably to  recognition.  Iji  the  report  of  the  Senate  Com- 
mittee on  Foreign  Affairs  is  to  be  found  the  significant 
statement  that  '« the  political  right  of  the  United  States 
to  acknowledge  the  independence  of  the  South  American 
Republics,  without  offending  others,  does  not  depend  upon 
the  justice  but  on  the  actual  establishment"  of  their  in- 
dependence. 

•*  It  was  only  in  1824,  when  it  could  be  asked  •  What 
is  Spanish  strength?'  and  the  answer  was,  *A  single 
castle  in  Mexico,  an  island  on  the  coast  of  Chile,  and  a  Their  recosni- 
small  army  in  Upper  Peru  '  that  the  question  of  recog- ^^'J^^^®'*** 
nition  was  considered  ripe  to  be  seriously  taken  in  hand  by 
England.  The  British  Government  may  have  been  unduly 
^low  to  be  convinced  that  the  South  American  Republics 
had  in  fact  definitely  achieved  their  independence." 
(Hall's  International  Law,  p.  91.)  During  the*  debate 
upon  the  question  Lord  Liverpool  said  that  he  <*had  no 
difficulty  in  declaring  what  had  been  his  conviction  during 
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the  years  that  the  struggle  had  been  going  on  between 
Spain  and  the  South  American  provinces — that  there  was 
no  right  while  the  contest  was  actually  goiug  on  to  recog- 
nize the  independence  of  the  provinces.  The  question 
ought  to  be — was  the  contest  going  on?  He,  for  one, 
could  not  reconcile  it  to  his  mind  to  take  any  such  step 
so  long  as  the  struggle  in  arms  continued  undecided.  ,  And 
while  he  made  that  declaration  he  meant  that  it  should  be 
a  bona  fide  contest."  (Hansard's  Debates,  Vol.  X.,  p. 
974  et  seq.) 

The  recognition  of  the  belligerency  of  the  Confederacy, 
by  England  and  France,  aroused  a  great  deal  of  feeling  in 
this  country,  but  from  the  legal  standpoint  their  recogni- 
tion was  justifiable.  In  fact,  the  United  States  bad 
virtually  recognized  the  belligerency  of  the  Confederacy  by 
the  proclamation  of  a  blockade  of  the  Confederate  ports ; 
and  this  proclamation  preceded  the  recognition  of 
belligerency  by  England  and  France.  What  occasioned  the 
bitterness  in  the  United  States  was  the  conviction  that  the 
recognition  was  prompted  by  unfriendly  motives.  But  law 
has  nothing  to  do  with  motives.  It  is  due  to  England  to 
say  that  when  the  question  of  recognizing  the  independence 
of  the  Confederacy  presented  itself  the  British  Government 
was  guided  by  the  same  rules  which"  were  followed  in  the 
case  of  the  South  American  Republics.  (See  letter  of  Lord 
Russell  to  Mr.  Mason,  the  agent  in  London  of  the 
Confederacy,  of  August  2,  1862.) 

The  recent  act  of  the  United  States  in  recognizing  the 
independence  of  the  Republic  of  Panama,  within  a  few 
days  after  the  Republic  had  declared  its  independence,  has 
been  severely  criticised  both  at  home  and  abroad.  The 
bulk  of  the  criticism  has  been  with  reference  to  the 
promptness  with  which  the  United  States  accorded 
recognition;  yet  the  length  of  time  during  which  the 
revolution   has  been  going  on   is  manifestly   a  matter  of 
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indifference,  so  long  as  the  necessary  results  have  been 
accomplished.  And  in  this  case  it  would  seem  that  the 
withdrawal  of  the  government*  forces  from  the  Isthmus, 
leaving  the  revolutionists  in  complete  control,  was  a  virtual 
recognition  of  their  sovereignty  by  the  Colombian  govern- 
ment itself,  which,  coupled  with  the  fact  that  there  was  no 
apparent  likelihood  that  said  decadent  government  would 
ever  be  able  to  re-establish  its  sovereignty  over  its  revolted 
subjects,  furnished  ample  justification  for  the  recognition 
by  the  United  States  of  the  existence  of  a  de  facto  and  also 
of  a  de  jure  government. 

But  it  is  urged  by  certain  of  the  critics  that  the  United 
States,  for  selfish  purposes,  fomented  the  revolution  upon 
the  Isthmus.  The  accusation  rests  entirely  upon 
supposition.  If  the  revolution  could  be  accounted  for 
upon  no  other  ground  than  the  theory  of  guilty  co-operation 
upon  the  part  of  the  United  States,  the  above  supposition 
would  have  a  logical  basis  upon  which  to  rest.  But  no 
such  supposition  is  necessary  in  order  to  explain  the  facts. 
There  was  ample  incentive  to  revolt,  apart  from  any  outside 
interference.  The  people  of  the  Isthmus  had  never  derived 
any  very  substantial  benefit  from  their  political  connection 
with  Colombia.  Only  about  one-tenth  of  the  revenues 
collected  from  them  were  spent  for  their  benefit;  and  what 
protection  they  received,  they  received  from  the  United 
States.  To  be  thus  used  as  a  political  asset  for  the  benefit 
of  a  knot  of  corrupt  politiciaus  at  Bogota  was  certainly  not 
well  calculated  to  strengthen  their  feeling  of  allegiance. 

Viewed  in  the  light  -of  Colombia's  past  indifference 
toward  the  welfare  of  the  Isthmian  provinces  it  seems 
entirely  natural  that  when  their  interests  were  selfishly 
sacrificed  and  their  reasonable  hopes  blighted  by  the 
political  narrowness  which  rejected  the  Hay-Herran  treaty, 
the  people  of  the  Isthmus  should  have  done  exactly  what 
they  did,  viz.,  dissolve  the  political  bond  which  kept  them 
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from  rendering  the  service  and  reaping  the  benefit  which 
God  and  nature  intended  they  should.  It  is  an  injustice 
not  to  concede  to  those  people,  situated  upon  the  world's 
highway  of  commerce,  some  degree  of  intelligence  and 
some  degree  of  self-interest.  Not  to  have  manifested  a 
determination  that  their  great  natural  resource,  due  to 
their  situation,  be  used  to  their  own  and  the  benefit  of  man- 
kind rather  than  senselessly  wasted,  would  have  been 
unmistakable  evidence  of  an  imperative  need  for  the 
appointment  of  a  commission  of  lunacy. 


// 


CHAPTER    II. 

NATIONAL  CBABACTER  AND  DOMICILE. 

Though  the  political  statas  or  national  character  of  an 
individual  is  primarily  a  question  of  constitutional  law,  so 
many  questions  of  international  law  depend  upon  it  that  itaqrenion^f" 
is  necessary  for  us  to  consider  it.     These  questions  may  be^"*-  ^^* 
grouped  under  the   heads  of    (1)  citizenship,  (2)  domi- 
cile. 

In  intemationallaw  the  term  citizen  is  used  synonymously 

with  subject.     All  are  citizens  of  a  state  who  owe  to  that 

state  the  duty  of  allegiance  and  support  and  who  in  turn  cittsen  and 

are  entitled  to  its  protection  for  their  persons  and  property.  moillLrM.'*'*^' 

Ordinarily   we  make  a  distinction   by  applying  the   term 

citizen  to  the  members  of  a  republic  and  subjects  to  the 

members  of   a  monarchy,    outside   the  rulers.     Nationals 

would  perhaps  be  a  better  term  than  either,  as  it  would  be 

more  inclusive.     As,  for  instance,  there  was  a  time  when 

the  Porto  Ricans  were  not  considered  as  citizens,  neither 

were  they  subjects ;  but  as  they  owed  allegiance  to  ithe  United 

States  and  it  owed  protection  to  them  they  were  certainly 

nationals.     Yet  as  we  are  so  used  to  the  term  citizen  it 

would  be  hard  to  change  and  if  we  understand  it  to  include 

all   that  would  be   included  by  the  term   national,  all  is 

well. 

Citizenship  may  be  acquired  by  birth  or  by  naturalization. 
Of  those  who  are  citizens  by  birth,  there  can  be  no  question  c*"»jmJ^p>>»«w 
as  to  the  citizenship  of  those  born  in  a  country  of  which 
their  parents  are  citizens,  provided  neither  they  nor  the 
state  have  done  anything  to  terminate  their  citizenship ;  or 
of  foundlings,  for  the  citizenship  of  their  parents  being 
unknown,  they  can  have  no  other  citizenship  than  that  of 
the  state  upon  whose  territory  thev  have  been  discovered. 

(55) 
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When  we  go  further  than  this  we  are  confronted  with  con- 
flicting theories  and  usages. 

According  to  the  feudal  idea  the  place  of  birth  fixed  onq'.s 
^,  ^  citizenship  reorardless  of  that  of  his  parents.     This  rule  prc- 

Plaee  of  birth  . 

as  flzing  citiMn- vailed  for  a  long  time  after  the  feudal  system  had  passed 
^'  away  and  may  be  said  to  hare  been  the  rule  in  Europe  up  to 

the  establishment  of  the  Code  Napoleon.     By  that  code  the 
principle   of  descent  was  substituted  for  place  of  birth . 

DMoent.  According  to  Hall,  this  principle  found  its  way  into  the 

code  almost  by  acciilent.  *•  By  the  draft  code  it  was  pro- 
posed to  be  enacted,  and  the  proposal  was  temporarily 
adopted,  that  *  tout  individu  ne  en  France  est  Francais  * 
It  was  urged  against  the  article  that  a  child  might,  e,  g.^ 
be  born  during  the  passage  of  its  parents  through  France, 
and  would  follow  them  out  of  it.     What  would  attach  him 

c^r  Ma^iLon.  *^  Fraucc?  Not  feudality,  for  it  did  not  exist  on  the  ter- 
ritory of  the  Republic;  nor  intention,  because  the  child 
could  haye  none;  nor  the  fact  of  residence,  because  he 
would  not  remain.  These  reasonings  seem  to  have  pre- 
vailed. In  any  case  the  article  was  changed."  So  many 
of  the  states  of  Europe  have  modeled  their  municipal 
laws  after  the  code  that  now,  Austria-Hungary,  Germany, 
Norway,  Sweden,  Belgium,  Denmark,  Greece,  Rumania, 
Servia,  and  Switzerland  follow  the  law  of  descent  in  de- 
termining national  character. 

Russia  and  Spain,  while  following  in  the  main  the  prin- 
ciple of  descent,  allow  to  one  born  and  residing  upon  their 
territory  the  right  upon  reaching  his  majority  to  elect  for 

Election  of        himsclf  what  national  character  ho  will  take.     England  and 

eUKenship.        Portugal  follow  the  old  rule  of  place,  with  the  above  right 

of  election.  But  England  is  inconsistent  in  that  she 
claims  as  British  subjects  all  who  are  born  within  her 
dominions  and  also  the  •'children  and  grandchildren  of 
British  subjects  born  outside  the  ligeance  of  his  Majesty, 
unless  the  father  was  at  the  time  of  the  child's  birth  out- 
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lawed  or  attainted  for  treason."  (Wheaton,  p.  243,  4th 
Ed.)  There  is  evidently  in  this  rule  an  intent  to  make 
British  subjects  of  as  many  persons  as  possible. 

In  the  United  States  the  place  of  birth  plus  the  fact  of 
jurisdiction  determines  national  character.  The  most  of 
the  South  American  states  adhere  to  the  principle  of  place 
of  birth. 

A  married  woman,  as  a  rule,  takes  the  nationality  of  her 
husband.  But  in  the  United  States  we  find  the  somewhat  i^arried women, 
inconsistent  rule  that  if  an  American  woman  marries  a 
foreigner  it  does  not  necessarily  change  her  nationality, 
but  if  a  woman  who  is  a  foreigner  marries  an  American 
she  thereby  becomes  an  American  citizen.  In  most  coun- 
tries, the  marriage  in  order  to  affect  nationality  must  be 
valid;  but  in  France  it  changes  the  nationality  of  the 
woman  even  though  the  marriage  be  a  nullity. 

Children,  if  legitimate,  take  the  nationality  of  their 
father;  if  illeoritimate,  that  of  their  mother.     A  curious^,. 

'  .      .  CltUenship  of 

exception  to  this  is  to  be  found  in  the  case  of  England,  eiiiidren. 
By  English  law  illegitimate  children  born  to  English  women 
while  abroad  are  not  considered  English,  as  would  be  the 
case  with  legitimate  children,  because  it  is  by  statute  only 
that  children  born  beyond  the  kingdom  are  admitted  to  the 
privilege  of  being  English  subjects,  and  no  statute  exists 
which  applies  to  children  produced  out  of  wedlock. 
(Hall,  p.  296.) 

It  is  a   general  rule  in   all  countries  that  children  born 
abroad  to  ambassadors,  ministers,  consuls,  in  short  to  per-  chudren  born 
sons  havino^  exterritorial  privileges,  do  not  take  the  na- ***''®***/"  **'*'• 

o  r  o      »  entitled  to  ex  • 

tional  character  of  the  place  of  their   birth,  but  that  oftorHtorui 

their  parents.     Children  born  upon  the  high  seas  take,  as    ^ 

a  rule,  the  national  character  of  their  parents,  though  in 

some  cases  they  are  allowed,  upon  reaching  their  majority,  ^jj^u^iy^^  bom 

to  elect  what  national  character  they   wiJl  take.     Where  on  high  •en» 

the  theory  prevails  that  even  a  private  vessel  is  a  part  of  the 
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soil  of  the  country  whose  flag  it  flies,  the  nationality  of  the 
ship  would  determine  the  nationality  of  the  child  born  on 
it,  for  those  countries  following  the  rule  of  place  of  birth. 
Having  examined  how  citizenship  may  be  acquired  by 
birth  and  by  descent,  we  now  proceed  to  inquire  how  it 
may  be  acquired  by  naturalization. 

Naturalization  is  the  process  by  which  one  acquires  a 
new  citizenship.  Thus  far  there  can  be  no  question; 
whether  or  not  it  affects  his  former  political  status  has 
been  the  subject  of  much  dispute.  It  is  entirely  competent 
for  each  State  to  determine  by  its  municipal  law  who  may 
be  naturalized  and  also  the  form,  or  manner,  of  naturaliza- 
tion. In  the  United  States  this  matter  rests  entirely  with 
Congress.  So  long  as  the  law  is  uniform  there  is  no  ques- 
tion as  to  the  competence  of  Congress  to  pass  it. 
Whether  the  exclusion  of  certain  classes  or  rather  the 
failure  to  provide  for  their  naturalization  is  wise  or  unwise 
is  wholly  a  question  of  policy,  not  of  law.  And  certainly 
not  one  of  international  law.  The  point  at  which  naturali- 
zation touches  international  law  is  where  a  state  on  the 
ground  of  the  new  relation  between  it  and  the  individual, 
established,  by  virtue  of  naturalization,  asserts  rights  or 
claims  protection  over  such  individual  which  conflict,  or 
seem  to  conflict,  with  the  rights  of  other  States.  As  this 
has  occasioned  no  end  of  dispute,  and  at  least  one  war,  it 
is  worth  while  to  examine  at  some  length  the  pAictice  with 
reference  to  it. 

In  the  United  States  the  political  branch  of  the  govern- 
intiie^ited  mcut  has  repeatedly  asserted  that  a  person  might  lawfully 
*******  be  naturalized  and  thereby  change  his  national  character, 

notwithstanding  the  government  of  which  he  was  formerly 
a  citizen  or  subject  might  restrict  or  forbid  his  renuncia- 
tion of  allegiance. 

In  other  words  it  has  contended  that  expatriation  is  a 
patriAtton.  *      **  natural  right."     The  courts,  however,  have  not  concurred 


NaturallSAtlon 
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in  this  opiuion.  They  have  almost  uniformly  adhered  to 
the  opinion  that  the  right  of  the  state  to  require  a  contin- 
uance was  greater  than  the  right  of  the  individual  to  sever 
his  allegiance.  The  view  of  the  political  branch  of  the 
government  was  in  the  ascendant  during  the  earlier  period 
of  our  national  life.  Nor  can  it  be  said  that  it  lacked  a 
solid  basis  upon  which  to  rest.  For,  as  the  relation  be- 
tween the  individual  and  the  state,  whether  contractual  or 
otherwise,  could  be  terminated  at  the  will  of  the  state, 
t.  e.,  it  might  exile  or  banish  him,  it  would  seem  equitable 
that  the  individual  should  also  be  allowed  to  terminate  the 
relation.  The  doctnne  of  the  right  of  expatriation  has 
perhaps  been  most  forcibly  put  by  Mr.  Cass.  As  Secretary 
of  State  he  wrote  in  his  instructions  to  our  minister  at 
Berlin,  relative  to  a  dispute  between  the  United  States  andc«M*«  view  of 

the  right  of 

Prussia,  in  1859,  that  '<the  moment  a  foreigner  becomes expatHation. 
naturalized  his  allegiance  to  his  native  country  is  severed 
forever.  He  experiences  a  new  political  birth.  A  broad 
and  impassible  line  separates  him  from  his  native  country. 
Should  he  return  to  it,  he  returns  as  an  American  citizen, 
and  in  no  other  character."  A  majority  of  both  Houses  of 
Congress  declared  in  1868  that  *'  the  right  of  expatriation 
is  a  natural  and  inherent  right  of  all  people,  indispensable  con^reM. 
to  the  enjoyment  of  life,  liberty,  and  the  pursuit  of  happi- 
ness," and  enacted  further  that  **  all  naturalized  citizens 
of  the  United  States  while  in  foreign  states  shall  be  entitled 
to  and  shall  receive  from  their  government  the  same  pro- 
tection of  persons  and  property  that  is  accorded  to  native- 
bom  citizens,  in  like  situations  and  circumstances."  Fif- 
teen years  before  that,  we  had  refused  to  interfere  in 
order  to  protect  against  military  service  a  Prussian  who 
had  been  naturalized  in  this  country  and  had  afterwards 
gone  back  to  Prussia. 

The  United  States  has  had  no  small  amount  of  difficulty 
with  reference  to  the  protection  of  persons  partly  natural-  united^tatM. 


60  INTERNATIONAL   LAW. 

izedy  t.  6.,  those  who  have  declared  their  intention  to  be- 
come American  citizens  and  taken  out  their  first  papers.    The 
Martin  KoMta's most  famous  case   of  this  sort  is  that  of  Martin  Koszta. 

Koszta  had  taken  part  in  the  Hungarian  revolution  of 
1848-9.  He  escaped  to  Turkey  where  he  was  put  in  prison, 
but  was  released  on  condition  that  he  would  leave  thecountry . 
He  came  to  the  United  States  and  declared  his  intention  of 
becoming  a  citizen.  In  1853  (before  the  expiration  of  the 
five  years  necessary  to  full  naturalization)  he  went  to 
Smyrna  where  he  obtained  from  the  United  States  Consul 
a  traveling  pass  stating  that  he  was  entitled  to  American  pro- 
tection. While  at  Smyrna  he  was  seized  by  some  Turks 
who  were  very  probably  in  the  pay  of  Austria.  Not  wish- 
ing to  come  into  collision  with  the  United  States  by  delivering 
into  the  hands  of  his  enemies  one  whose  passports  recited 
that  he  was  entitled  to  American  protection,  they  hit  upon 
a  scheme  which  was  characteristic  of  Turkish  diplomacy  — 
they  took  him  out  in  a  boat  which  accidentally  capsized 
where  he  could  easily  be  picked  up  by  The  Hussar,  an 
Austrian  warship.  The  American  consul  protested,  but  no 
heed  was  paid  to  the  protest.  The  protest  and  demand  for 
Koszta's  release  was  repeated  by  the  commander  of  the 
St.  Louis,  an  American  man-of-war,  which  chanced  to  be 
in  the  harbor.  As  the  request  was  not  complied  with  ,the 
American  commander  cleared  his  decks  for  action,  whereup- 
on Koszta  was  released.  This  would  seem  to  be  an  example 
of '*  shirt-sleeves  diplomacy."  No  doubt  the  act  of  the 
American  commander  was  a  trifle  high-handed,  particularly 
as  he  was  in  the  territorial  waters  of  a  friendly  state ;  yet 
it  may  be  considered  one  of  those  rare  cases  in  which  the 
end  justified  questionable  means.  As  the  sympathy  of  the 
American  people  was  strongly  with  Koszta,  they  enthu- 
siastically approved  the  act,  and  the  commander  was  not 
disciplined. 

Tousig's  case  differs  from  that  of  Koszta  in  that  the 
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former  voluntarily  returned  to  Austria,  whose  laws  he  had 
violated  before  coming  to  the  United  States,  and  under  xousig^s  case, 
these  circumstances  the  United  States  refused  to  interfere 
ID  his  behalf,  on  the  ground  that ''  having  once  been  sub- 
ject to  the  municipal  laws  of  Austria,  and  while  under  her 
jurisdiction  violated  those  laws,  his  withdrawal  from  that 
jurisdiction  and  acquiring  a  different  national  character 
would  not  exempt  him  from  their  operation  whenever  he 
again  chose  to  place  himself  under  them. " 

We  now  have  treaties  with  most  of  the  leaditig  states 
of  Europe  res;u];itinor  this  matter  of  partial  naturalization.  _     ^, 

i^  ^    ^         n  I  Treaties  con- 

The  treaty  with  Germany  is  typical  and  according  to  it  if  a  ceming  natnr- 
German  who  has   been  partly   naturalized   goes   back  to*"***  ""    *^ 
Germany  and  remains  there  two  years  such  residence  will 
be  taken  as  proof  of  his  intention  to  remain  permanently 
and  his  relation  with  the  United  States  is  at  an  end. 

Turning  from  political  to  civil  status  we  find  that  the  latter 
is  determined  entirely  by  domicile,  no  matter  what  may 
have  been  one's  birth-place.  Lord  Westbury  thus  distin-  cwu  statas  de- 
guishes  it  from  political  status :  *'  The  law  of  England,  and  ^^»cu<^  ^^ 
of  almost  all  civilized  countries,  ascribes  to  each  individual 
at  his  birth  two  distinct  legal  states  or  conditions;  one,  by 
virtue  of  which  he  becomes  the  subject  of  some  particular 
country,  binding  him  by  the  tie  of  natural  allegiance,  and 
which  may  be  called  his  political  status ;  another,  by  virtue 
of  which  he  has  ascribed  to  him  the  character  of  citizen  of 
some  particular  country,  and  as  such  is  possessed  of  certain 
municipal  rights,  and  subject  to  certain  obligations,  which 
latter  character  is  the  civil  status  or  condition  of  the  indi- 
viuaU  and  may  be  quite  different  from  his  political  status. 
The  political  status  may  depend  on  different  laws  in  differ, 
ent  countries ;  whereas  the  civil  status  is  governed  univer- 
sally by  one  single  principle,  namely,  that  of  domicile, 
which  is  the  criterion  established  by  law  for  the  purpose  of 
determining  civil  status.     For  it  is  on  this  basis  that  the 
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Retidenco. 


Essentials  of 
domicile. 


personal  rights  of  the  party,  that  is  to  say,  the  law  which 
determines  a  majority  or  minority,  his  marriage  succession, 
testacy  or  intestacy  depend."  From  this  it  is  clear  that 
a  person  may  have  the  national  character  of  one  state  and 
at  the  same  time  have  his  domicile  in  another. 

Domicile  is  also  distinct  from  residence.  While  resi- 
dence is  a  matter  of  fact,  domicile  is  a  conception  of  law. 
It  is  a  relation  which  the  law  creates  between  the  individual 
and  the  state  in  which  he  is  staying.  It  is  residence  plus 
**  positive  or  presumptive  proof  of  an  intention  to  remain 
there  for  an  unlimited  time*'  (Mitchell  v.  United  States,  21 
Wallace,  352).  The  essentials  of  domicile  are,  then, two: 
(1)  **  the  fact  that  an  abode  which  can  in  some  shape  or 
other  be  considered  a  home  exists  in  the  country,"  and  (2) 
'^  The  intention  that  the  abode  shall  not  cease  to  be  the 
home  within  any  definite  period."  In  discussing  the  ques- 
tion of  domicile  Justice  Washington  said  in  the  case  of 
The  Venus,  8  Cranch,  280:  •'  In  questions  upon  this  sub- 
ject, the  chief  point  to  be  considered  is  the  animus  ma- 
nendi; and  courts  are  to  devise  such  reasonable  rules  of 
evidence  as  may  establish  the  fact  of  intention.  If  it 
sufficiently  appears  that  intention  of  removing  was  to  make 
a  permanent  settlement  or  for  an  indefinite  time,  the  right 
of  domicile  is  acquired  by  a  residence  even  of  a  few  days. 
This  is  one  of  the  rules  of  the  British  courts,  and  seems  to 
be  entirely  reasonable.  Another  is  that  a  neutral  or  sub- 
ject residing  in  a  foreign  country  is  presumed  to  be  there 
animo  manendiy  and  if  a  state  of  war  should  bring  his 
national  character  into  question,  it  lies  upon  him  to  explain 
the  circumstances  of  his  residence."  In  support  of  these 
conclusions  he  cites  the  case  of  The  Bernon,  1  Bob.  86. 
Though  a  man's  home,  if  he  is  married,  is  usually  where 
his  wife  and  children  live,  the  domicile  of  the  wife  is  that 
of  the  husband  and  of  the  minor  children  that  of  their 
father.     If  the  husband  and  wife  are  living  apart,  thouorh 
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not  divorced,  the  domicile  of  the  wife  is  still  that  of  her 
husband. 

One's  domicile  may  be  either  that  of  origin  or  choice. 
As  soon  as  a  child  is  born  he  acquires  or  is  invested  with  a 
domicile,  this  is  his  domicile  of  origin,  which  in  the  case  of 
legitimate  children  is  that  of  the  father  and  of  illegitimate  ^'*"'*"*  ®' 
children  that  of  the  mother.  A  domicile  acquired  as  a  re- 
sult of  voluntary  action,  whether  by  change  of  residence 
or  marriage  is  a  domicile  of  choice.  While  the  domicile  of 
choice  continues  the  domicile  of  origin  is  in  abeyance,  but 
attaches  as  soon  as  the  former  is  lost,  so  that  one  is  never 
without  a  domicile.  The  revivilication  of  one's  domicile  of 
origin  is  a  matter  of  law,  not  of  intention.  For  in 
theory  of  law  it  cannot  be  brought  to  an  end  by  the  in- 
dividual, though  the  state  may  by  sentence  of  death  or 
exile  put  an  end  to  it  so  that  one  may  in  this  way  be  de- 
prived of  his  civil  status,  i.  e.,  may  become  civilly  dead. 

As  domicile  of  choice,  except  when  brought  about  by_     . 

^  ,  .     ",  '^  BomloUe  of 

operation  of  law,  rests  upon  residence  which  is  a  question  oi&oice. 
of  fact,  it  also  is  largely  a  question  of  fact,  although  the 
consequences  of  it,  when  once  it  is  ascertained,  are  ques- 
tions of  law.  When  one  claims  a  domicile  in  a  place 
where  he  does  not  reside  he  must  submit  evidence  in  sup- 
port of  his  allegation;  in  other  words,  the  burden  of 
proof  rests  upon  him,  for  there  is  a  presumption  of  con- 
tinuance of  his  domicile  acquired  by  residence. 

As  to  the  consequences  of  residence  Sir  William  Scott 
says :  **  It  is  an  adventitious  character  gained  by  residence. 
It  no  longer  adheres  to  the  party  from  the  moment  he  puts 
himself  in  motion,  bona  fide,  to  quit  the  country  tS2 Tie  animo 
revertendi''  (3  Rob.  17).  Thus  it  does  not  leave  behind 
it  a  trail  as  does  domicile.  While  the  latter  impresses 
upon  the  goods  of  one  the  character  of  the  country 
in  which  he  is  domiciled  to  such  an  extent  that  it  can- 
not be  immediately  shaken  off,  mere  residence  does  not 
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produce  these  lasting  effects.  This  distinction  is  pat  by 
Grotius  in  the  following  language:  <*  All  subjects  of  the 
enemy  who  are  such  from  a  permanent  cause,  that  is  to 
say,  settled  in  the  country,  are  liable  to  the  law  of  re- 
prisals, whether  they  be  natives  or  foreigners;  but  not  so 
if  they  are  only  trading  or  sojourning  for  a  little  time.*' 
(De  Belli  ac  Pacis,  p.  563.) 

Tlie  status  of  the  American  Indians  has  occasioned  no 

small  amount  of  trouble  to  the  government  of  the  United 

status  of  States.     Durinff  our  early  history  they   were  treated   as 

foreiscn  nations  and  treaties  were  made  with  them  from 
time  to  time.  They  were  allowed  jurisdiction  over  civil  and 
criminal  matters  within  the  tribe,  so  that  their  tribes  formed 
to  a  certain  extent  an  imperittm  in  imperio.  But  since 
1871  no  treaties  have  been  made  with  them  and  since  1885 
they  have  been  held  amenable  to  the  jurisdiction  of  the 
Federal  courts.  The  jurisdiction  of  the  Federal  courts  over 
crimes  committed  by  Indians  while  still  belonging  to  the 
tribal  organization  will  be  found  fully  discussed  in  the  case 
of  United  States  v.  Kagama  at  the  close  of  this  chapter- 
Indians  who  have  broken  away  from  the  tribal  organization 
and  are  pursuing  the  ordinary  pursuits  within  our  borders 
have  the  same  status  as  other  citizens  of  the  United  States. 
It  is  no  doubt  unfortunate  that  our  present  view  as  to  the 
status  of  the  Indians  was  not  reached  in  the  earlier  history 
of  our  relations  with  them.  It  would  most  certainly  have 
been  more  loorlcal  and  at  the  same  time  conducive  to  better 
results  than  the  plan  of  treating  them  as  foi'eign  dependent 
nations  within  our  borders. 
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WAGNER'S  CASE. 

(2  Wharton's  Digest,  S92,  Snow's  Cases,  225.) 

IMMUNITY     OF    NATURALIZED     SUBJECT     FROM     SERVICE     IN 
THE   ARMY   OF   HIS   NATIVE   COUNTRY. 

**  From  the  responses  previously  made  to  your  inquiries 
in  Mr.  Wagner's  behalf,  it  appears  that  the  brunt  of  the 
charge  against  him  was  that  he,  a  minor,  quitted  Russian 
jurisdiction  in  advance  of  attaining  the  age  when  he  might 
have  been  called  upon  for  military  service.  He  was  born 
at  Lodz,  1852,  and  in  1874  became  liable  to  military  service. 
He  came  to  the  United  States  in  1869,  five  years  before 
the  liability  could  rest  upon  him.  When  the  technical 
(»flfeuse,  styled  evasion  of  military  duty,  which  is  the  sole 
charge  against  him,  began  to  exist  as  a  tangible  accusation, 
Reinhardt  Wagner  had  already,  by  residence  in  the  United 
States  for  more  than  three  years  preceding  his  majority, 
acquired  under  our  statutes  the  preliminary  rights  of 
citizenship.  No  nation  should  assert  ah  absolute  claim 
over  one  of  its  subjects  under  circumstances  like  these,  and 
it  is  thought  improbable  that  Russia  will  persist  in  such  a 
claim,  even  if  made.  There  would*  be  no  limit  to  such  a 
pretension,  for  the  taking  of  a  male  infant  out  of  Russia 
might  be  regarded  with  equal  propriety  as  an  *  evasion  *  of 
eventual  military  service. 

'' It  is  tantamount  to  asserting  a  right  to  punish  any 
male  Russian  who,  having  quitted  Russian  territory  and 
become  a  citizen  of  another  state,  may  afterward  return  to 
Russia. 

*'  This  claim  is  different  from  that  put  forth  by  some 
governments  for  the  completion  of  military  duty  fully 
accruing  while  the  subject  is  within  their  jurisdiction,  and 
actually  left  unfilled.  It  is,  for  example,  claimed  that  a 
subject  who  leaves  the  country  when  called  upon  to   serve 
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in  the  army,  and  becomes  a  citizen  or  subject  of  another 
state,  may,  if  he  returns  to  the  former  jurisdiction  while 
yet  of  age  for  military  duty,  be  compelled  to  serve  out  his 
term.  This  rule  appears  harsh  to  us,  and  yet  it  goes  no 
further,  as  a  matter  of  fact,  than  a  contention  that  an 
obligation  of  service  accruing  and  unpaid  while  the  subject 
is  a  resident  of  the  country,  continues,  and  is  to  be 
extinguished  in  kind  by  performance  of  the  alleged 
defaulted  service. 

**  But,  harsh  as  it  is,  it  is  wholly  different  from  the 
infliction  of  vindictive  punishment,  as,  for  instance,  exile 
for  the  constructive  evasion  of  an  inchoate  obligation.  To 
exact  the  fulfillment  of  an  existing  obligation  is  one  thing; 
to  inflict  corporal  punishment  for  not  recognizing  a  future 
contingent  obligation  is  another." 


MACDONALD'S  CASB. 

rCockbnrn's  NatloDalltyy  p.  64.) 

INDELIBLB   ALLEGIANCE. 

**  In  the  case  of  Aeneas  Macdonald,  who  was  tried  for 
high  treason,  for  having  borne  arms  in  the  rebellion  of 
1745,  it  appeared  that  the  prisoner  had  been  born  in  En- 
gland, brought  up  from  his  early  infancy  in  France,  had  in 
his  riper  years  been  employed  in  that  country,  and  that  he 
held  a  commission  from  the  French  King. 

**  After  a  faint  attempt  to  make  out  that  the  prisoner  had 
been  born  in  France,  his  couni-rel,  despairing  of  establishing 
that  fact,  addressed  the  jury  on  the  great  hardship  of  such 
a  prosecution  against  a  person  so  circumstanced,  and  speak- 
ing of  the  doctrine  of  natural  allegiance,  represented  it  a?* 
a  slavish  principle,  derogating  from  the  principles  of  the 
Revolution.  But  the  court  interposed,  and  said  it  never 
was  doubted  that  a  subject-born,  taking  a  commission  from 
a  foreign  prince  and  committing   high  treason,   may  be 
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punished  as  a  subject  for  such  treason,  notwithstanding  his 
foreign  commission;  that  it  was  not  in  the  power  of  any 
private  person  to  shake  off  his  allegiance  and  to  transfer  it 
to  a  foreign  prince  nor  was  it  in  the  power  of  any  foreign 
prince,  by  naturalizing  or  employing  a  subject  of  Great 
Britain,  to  dissolve  the  bond  of  allegiance  between  that 
subject  and  the  crown.  And  the  Lord  Chief  Justice  Lee, 
in  charging  the  jury,  to!d  them  that,  the  overt  acts  laid  in 
the  indictment  having  been  proved  against  the  prisoner, 
and  admitted  by  him,  the  only  fact  to  be  tried  by  them, 
was  whether  he  was  a  subject  of  Great  Britain;  as  in  that 
case  he  must  be  found  guilty. 

**  The  prisoner  was  accordingly  found  guilty,  but  received 
a  pardon  on  condition  of  banishment." 


MITCHELL  0.  UNITED  STATES. 

21  Wallace,  850.  ' 

CHANGE   OF  DOMICILE. 

At  the  beginning  of  the  late  rebellion,  Mitchell,  the 
claimant  and  appellant,  lived  in  Louisville,  Kentucky.  He 
was  engaged  in  business  there.  In  July,  1861,  and  after 
the  17th  of  that  month,  he  procured  from  the  proper  mili- 
tary authority  of  the  United  States  in  Kentucky  a  pass  per- 
mitting him  to  go  through  the  army  lines  into  the  insurrec- 
tionary territory.  He  therefore  went  into  the  insurgent 
States  and  remained  there  until  the  latter  part  of  the  year 
1864.  He  then  returned  to  Louisville.  When  in  the 
Confederate  States  he  transacted  business,  collected  debts, 
and  purchased  from  different  parties  724  bales  of  cotton. 
He  took  possession  of  the  cotton  and  stored  it  in  Savannah. 
Upon  the  capture  of  that  place  by  General  Sherman  the 
cotton  was  seized  by  the  military  authorities.  It  was  sub- 
sequently sold  by  the  agents  of  the  government.  The  pro- 
ceeds amounting  to  the  sum  of  $128,692.22,  were  now  in 
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the  treasury.  Mitchell  boaght  the  cotton  in  November 
and  in  December,  1864.  He  remained  in  the  insurrection- 
ary lines  from  July,  1861,  until  after  the  capture  of 
Savannah  by  the  arms  of  the  United  States. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court, 
as  follows : 

At  the  time  when  Mitchell  passed  within  the  rebel  lines 
the  war  between  the  loyal  and  the  disloyal  States  was  flag- 
rant. It  speedily  assumed  the  largest  proportions.  Impor- 
tant belligerent  rights  were  conceded  by  the  United  States 
to  the  insurgents.  Their  soldiers  when  captured  were 
treated  as  prisoners  of  war,  and  were  exchanged  and  not 
held  for  treason.  Their  vessels  when  captured  were  dealt 
with  by  our  prize  courts.  Their  ports  were  blockaded  and 
the  blockades  proclaimed  to  neutral  nations.  Property' 
taken  at  sea,  belonging  to  persons  domiciled  in  the  insurgent 
States,  was  uniformly  held  to  be  confiscable  as  enemy  prop- 
erty. All  these  things  were  done  as  if  the  war  had  been 
a  public  one  with  a  foreign  nation.  The  laws  of  war  were 
applied  in  like  manner  to  mtercourse  on  land  between  the 
inhabitants  of  the  loyal  and  disloyal  States.  It  was 
adjudged  that  all  contracts  of  the  inhabitants  of  the  former 
with  the  inhabitants  of  the  latter  were  illegal  and  void.  It 
was  held  that  they  conferred  no  rights  which  could  be  rec- 
ognized. Such  is  the  law  of  nations,  flagrante  bello,  as 
administered  by  courts  of  justice. 

While  such  was  the  law  as  to  dealings  between  the  inhab- 
itants of  the  respective  territories,  contracts  between  the 
inhabitants  of  the  rebel  states  not  in  aid  of  the  rebellion 
were  as  valid  as  those  between  themselves  of  the  inhabitants 
of  the  loyal  states.  Hence  this  case  turns  upon  the  point 
whether  the  appellant  was  domiciled  in  the  Confederate 
States  when  he  bought  the  cotton  in  question. 

When  he  took  his  departure  for  the  South  he  lived  and 
was  in  business  at  Louisville.     He  returned  thither  when 
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Sayannah  was  captured  and  his  cotton  was  seized.  It  is  to 
the  intervening  tract  of  time  we  must  look  for  the  means  of 
solving  the  question  before  us.  There  is  nothing  in  the 
record  which  tends  to  show  that  when  he  left  Louisville 
he  did  not  intend  to  return,  or  that  while  in  the  South  he 
had  any  purpose  to  remain,  or  that  when  he  returned  to 
Louisville  he  had  any  intent  other  than  to  live  there  as  he 
had  done  before  his  departure.  Domicile  has  been  thus 
defined;  *'A  residence  at  a  particular  place  accompanied 
with  positive  or  presumptive  proof  of  an  intention  to  remain 
there  for  an  unlimited  time."  This  definition  is  approved 
by  Phillimore  in  his  work  on  the  subject.  By  the  term 
domicile,  in  its  ordinary  acceptation,  is  meant  the  place 
where  a  person  lives  and  has  his  house.  I'he  place  where 
a  person  lives  is  taken  to  be  his  domicile  until  facts  adduced 
establish  the  contrary. 

The  proof  of  the  domicile  of'  the  claimant  at  Louisville 
is  sufficient.  There  is  no.  controversy  between  the  parties 
on  that  proposition.  We  need  not,  therefore,  further  con- 
sider the  subject. 

A  domicile  once  acquired  is  presumed  to  continue  until 
it  is  shown  to  have  been  changed.  Where  a  change  of 
domicile  is  alleged  the  burden  of  proving  it  rests  upon  the 
person  making  the  allegation.  To  constitute  the  new 
domicile  two  things  are  indispensable :  First,  residence  in 
the  locality;  and,  second,  the  intention  to  remain  there. 
The  change  cannot  be  made  except  yacto  et  animo.  Both 
are  alike  necessary.  Either  without  the  other  is  insufficient. 
Mere  absence  from  a  fixed  home,  however  long  continued, 
cannot  work  the  change.  There  must  be  the  animus  to 
change  the  prior  domicile  for  another.  Until  the  new  one 
is  acquired,  the  old  one  remains.  These  principles  are 
axiomatic  in  the  law  upon  the  subject. 

When  the  claimant  left  Louisville  it  would  have  been 
iUegal  to  take  up  his  abode  in  the  territory  whither  he  was 
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going.  Such  a  purpose  is  not  to  be  presumed.  The  pre- 
sumption is  the  other  way.  To  be  established  it  must  be 
proved.  Among  the  circumstances  usually  relied  upon  to 
establish  the  animus  manendi  are :  Declarations  of  the 
party;  the  exercise  of  political  rights;  the  payment  of  per- 
sonal taxes ;  a  house  of  residence,  and  a  place  of  business. 
All  these  indicia  are  wanting  in  the  case  of  the  claimant. 

The  rules  of  law  applied  to  the  affirmative  facts,  without 
the  aid  of  the  negative  considerations  to  which  we  have 
adverted,  are  conclusive  against  him.  His  purchase  of  the 
cotton  involved  the  same  legal  consequences  as  if  it  had 
been  made  by  an  agent  whom  he  sent  to  make  it. 


HAUSDING'S  CASE, 

2  Wharton's  Digest,  899. 

NATIONALITY  OF  CHILDREN  BORN  IN  THE  UNITED  STATES 
TO  ALIEN  PARENTS,  BUT  WHO  HAVE  NEVER  DWELT  IN 
THE   UNITED   STATES. 

The  <«case  of  Ludwig  Hausding,  appears  to  have  been 
decided  according  to  the  law  and  the  facts.  It  is  stated 
that  having  been  born  in  the  United  States  of  a  Saxon 
subject,  he  was  removed  to  his  father's  native  land,  where 
he  has  ever  since  remained,  although  his  father  has  subse- 
quently become  a  citizen  of  the  United  States.  You 
refused  a  passport  on  the  ground  that  the  applicant  was 
born  of  Saxon  subjects,  temporarily  in  the  United  States, 
and  was  never  '  dwelling  in  the  United  Stiates,'  either  at 
the  time  of  or  since  his  parent's  naturalization,  and  that 
he  was  not,  therefore,  naturalized  by  force  of  the  statute, 
section  2172,  Revised  Statutes. 

**  It  does  not  appear  from  your  statement  whether  Wil- 
helm  Hausding,  the  father,  had  declared  his  intention  to 
become  an  American  citizen  before  the  birth  of  Ludwior. 
While  this,  if  it  were  established,  would  lend  an  appear- 
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ance  of  hardship  to  an  adverse  decision  upon  his  claim  to 
be  deemed  a  citizen,  yet,  even  in  this  case,  as  the  statutes 
stand,  your  decision  would  conform  to  the  letter  of  the 
law,  section  2168,  which  admits  to  citizenship,  on  taking 
the  oath  prescribed  by  law,  the  widow  and  children  of  an 
alien  who  has  declared  his  intention  but  dies  before 
completing  his  naturalization. 

•*  By  providing  for  special  exemption  it  excludes  the  idea 
of  any  other  exemption,  as  for  instance  in  the  case  of  the 
non-completion  of  .the  father's  naturalization  before  the 
permanent  removal  of  the  minor  son  from  the  jurisdiction 
of  the  United  States. 

'*  Not  being  naturalized  by  force  of  the  statute,  Ludwig 
Hausding  could  only  assert  citizenship  on  the  ground  of 
birth  in  the  United  States;  but  this  claim  wouhl,  if  pre- 
sented, be  untenable,  for  by  section  1992,  Revised  Stat- 
utes, it  is  made  a  condition  of  citizenship  by  birth  that  the 
person  be  not  subject  to  any  foreign  power. 

**This  last  consideration  serves  only  to  answer  the 
<  quaere  *  which  you  annex  to  your  statement  of  the  Haus- 
ding case. 

•'You  ask:  *  Can  one,  born  a  foreign  subject,  but  with- 
in the  United  States,  make  the  option  after  his  majority, 
and  while  still  living  abroad,  to  adopt  the  citizenship  of 
his  birthplace?  It  seems  not,  and  that  he  must  change  his 
allegiance  by  emigration  and  legal  process  of  naturaliza- 
tion.' Sections  1992  and  1993  of  the  Revised  Statutes 
clearly  show  the  extent  of  existing  legislation;  that  the 
fact  of  birth,  under  circumstances  implying  alien  subjec- 
tion, establishes  of  itself  no  right  of  citizenship ;  and  that 
the  citizenship  of  a  person  so  born  is  to  be  acquired  in 
some  legitimate  manner  through  the  operation  of  statute. 
No  statute  contemplates  the  acquisition  of  the  declared 
character  of  an  American  citizen  by  a  person  not  at  the 
time  within  the  jurisdiction  of  the  tribunal  of  record  which 
confers  that  character." 
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BENUNCIATION  OF  ACQUIRED  NATIONALITT. 

(8dow*8  Cases,  p.  22i.) 

**  A  Prussian  subject  by  birth  emigrated  to  the  United 
States  in  ISAS^  became  naturalized  in  1854,  and  shortly 
afterward  returned  to  Germany  with  his  family ,  in  which 
was  a  son  born  in  the  United  States,  and  became  domiciled 
at  Wiesbaden,  where,  together  with  his  family,  he  has 
since  continuously  resided.  The  son  having  reached  the  age 
of  twenty  years,  has  been  called  upon  by  the  German 
Government  for  military  duty.  The  father  invoked  the 
inteiTention  of  the  United  States  legation  at  Berlin,  but 
declined  in  behalf  of  the  son  to  give  any  assurance  of  in- 
tention on  the  part  of  the  latter  to  return  to  the  United 
States  within  a  reasonable  time  and  assume  his  duties  as  a 
citizen. 

'*  Article  IV.  of  the  naturalization  treaty  between  the 
United  States  and  North  Germany  of  1868,  reads  as  follows  ; 
*  If  a  German  naturalized.in  America  renews  his  residence 
in  North  Germany  without  intent  to  return  to  America,  he 
shall  be  held  to  have  renounced  his  naturalization  in  the 
United  States.  •  •  •  The  intent  not  to  return  may 
be  held  to  exist  when  the  person  naturalized  in  the  one 
country  resides  more  than  two  years  in  the  other  country.' 

*«  It  was  held  (1)  that  under  the  above  article,  the  father 
must  be  deemed  to  have  abandoned  his  American  citizen- 
ship and  to  have  resumed  the  German  nationality;  (2)  that 
the  son,  being  a  minor,  acquired  under  the  laws  of  Germany 
the  nationality  of  his  father,  but  did  not  thereby  lose   his 
American  nationality ;  (3)  that  upon  attaining  his  majority, 
the  son  may,  at  his  own  election,  return   and  take   the 
nationality  of  his  birth  or  remain  in  Germany   and   retain 
his  acquired  nationality ;  (4)  yet  that  during  his   minority 
and  while  domiciled  with  his  father  in  Germany,  he  cannot 
rightfully  claim  exemption  from  military  duty  there." 
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UNITED  STATES  o.  SAGUMA. 

(118  U.  8.  875.) 

STATUS   OF  AMERICAN   INDIANS. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  case  is  brought  here  by  the  certificate  of  division  of 
opinion  between  the  Circuit  Judge  and  the  District  Judge 
holding  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

The  questions  certified  arise  on  a  demurrer  to  an  indict- 
ment against  two  Indians  for  murder  committed  on  the  In- 
dian £esei*vation  of  Hoopa  Valley,  in  the  State  of  Cali- 
fornia, the  person  murdered  being  also  an  Indian  of  said 
reservation. 

Though  there  are  six  questions  certified  as  the  subject 
of  difference,  the  point  of  them  all  is  well  set  out  in  the 
third  and  sixth,  which  are  as  follows: 

**  3d.  Whether  the  provisions  of  said  section  9  (of  the 
Act  of  Congress  of  March  3,  1885),  making  it  a  crime 
for  one  Indian  to  commit  murder  upon  another  Indian, 
upon  an  Indian  reservation  situated  wholly  within  the 
limits  of  a  State  of  the  Union,  and  making  such 
Indian  committing  the  crime  of  murder  within  and  upon 
such  Indian  reservation  *  subject  to  the  same  laws ' 
and  subject  to  be  '  tried  in  the  same  courts,  and  in  the 
same  manner,  and  subject  to  the  same  penalties  as  all  other 
persons  *  committing  the  crime  of  murder  *  within  the 
exclusive  jurisdiction  of  the  United  States,'  is  a  constitu- 
tional and  valid  law  of  the  United  States  ?  " 

**6.  Whether  the  courts  of  the  United  States  have  ju- 
risdiction or  authority  to  try  and  punish  an  Indian  belong- 
ing to  an  Indian  tribe  for  committing  the  crime  of  murder 
upon  another  Indian  belonging  to  the  same  Indian  tribe, 
both  sustaining  the  usual  tribal  relations,  said  crime  having 
been  committed  apon  an  Indian  reservation  made  and  set 
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apart  for  the  use  of  the  Indian  tribe  to  which  said  Indians 
both   belong?  " 

The  indictment  sets  out  in  two  counts  that  Kagama, 
alias  Bactah  Billy,  an  Indian,  murdered  lyouse,  alias  Ike, 
another  Indian,  in  Humboldt  County,  in  the  State  of  Cali- 
fornia, within  the  limits  of  the  Hoopa  Valley  Reservation, 
and  it  charges  Mahawha,  alias  Ben,  also  an  Indian,  with 
aiding  and  abetting  in  the  murder. 

The  law  referred  to  in  the  certificate  is  the  last  section  of 
the  Indian  appropriation  act  of  that  year,  and  is  as  follows : 

**9.  That  immediately  upon  and  after  the  date  of  the 
passage  of  this  act  all  Indians  committing  against  the  per- 
son or  property  of  another  Indian  or  other  person  any  of 
the  following  crimes,  namely,  murdei;,  manslaughter,  rape, 
assault  with  attempt  to  kill,  arson,  burglary  and  larceny, 
within  any  Tjerritory  of  the  United  States,  and  either 
within  or  without  the  Indian  reservation,  shall  be  subject 
therefor  to  the  laws  of  said  Territory  relating  to  said 
crimes,  and  shall  be  tried  therefor  in  the  same  courts  and 
in  the  same  manner,  and  shall  be  subject  to  the  same  pen- 
alties, as  are  all  other  persons  charged  with  the  commis- 
sion of  the  said  crimes,  respectively ;  and  the  said  courts 
are  hereby  given  jurisdiction  in  all  such  cases;  and  all  such 
Indians  committing  any  of  the  above  crimes  against  the 
person  or  property  of  another  Indian  or  other  person, 
within  the  boundaries  of  any  State  of  the  United  States, 
and  within  the  limits  of  any  Indian  reservation,  shall  be 
subject  to  the  same  laws,  tried  in  the  same  courts  and  in 
the  same  manner,  and  subject  to  the  same  penalties,  as  are 
all  other  persona  committing  any  of  the  above  crimes 
within  the  exclusive  jurisdiction  of  the  United  States." 
23  Stat.  ch.  341;  9,  385. 

The  above  enactment  is  clearly  separable  into  two  dis- 
tinct definitions  of  the  conditions  under  which  Indians 
may  be  punished  for  the  same  crimes  as  deffined   by  the 
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cotnmoQ  law.  The  first  of  these  is  where  the  offense  is 
coDiuiitted  within  the  limits  of  a  territorial  government, 
whether  on  or  off  an  Indian  reservation.  In  this  class  of 
cases  an  Indian  charged  with  the  crime  shall  be  judged  by 
the  laws  of  the  Territory  on  that  subject,  and  tried  by  its 
courts.  This  proposition  itself  is  new  in  the  legislation 
of  Congress,  which  has  heretofore  only  undertaken  to 
punish  an  Indian  who  sustains  the  usual  relation  to  his 
tribe,  and  who  commits  the  offense  in  the  Indian  country, 
or  on  an  Indian  reservation,  in  exceptional  cases ;  as  where 
the  offense  was  against  the  person  or  property  of  a  white 
man,  or  was  some  violation  of  the  trade  intercourse  regu- 
lation imposed  by  Congress  on  the  Indian  tribes.  It  is 
new,  because  it  now  proposes  to  punish  these  offenses 
when  they  are  committed  by  one  Indian  on  the  person  or 
property  of  another. 

The  second  is  where  the  offense  is  committed  by  one 
Indian  against  the  person  or  property  of  another,  within 
the  limits  of  a  State  of  the  Union,  but  on  an  Indian  reser- 
vation.  In  this  case,  of  which  the  State  and  its  tribunals 
w»uld  have  jurisdiction  if  the  offense  was  committed  by 
a  white  man  outside  an  Indian  reservation,  the  courts 
of  the  United  States  are  to  exercise  jurisdiction  as  if  the 
offense  had  been  committed  at  some  place  within  the  ex- 
clusive jurisdiction  of  the  United  States.  The  first  clause 
subjects  all  Indians  guilty  of  these  crimes  committed 
within  the  limits  of  a  Territory,  to  the  laws  of  that  Ter- 
ritory, and  to  its  courts  for  trial.  The  second,  which 
applies  solely  to  offenses  by  Indians  whiqh  are  committed 
within  the  limits  of  a  State  and  the  limits  of  a  reserva- 
tion, subjects  the  offenders  to  the  laws  of  the  United  States 
passed  for  the  government  of  places  under  the  exclusive 
jurisdiction  of  those  laws,  and  to  trial  by  the  courts  of  the 
United  States.     This  is  a  still  further  advance,  as  assert- 
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ing  this  jurisdiction  over  the  Indians  within  the  limits  of 
the  States  of  the  Union. 

Although  the  offense  charged  in  this  indictment  was 
committed  within  a  State  and  not  within  a  Territory,  the 
considerations  which  are  necessary  to  a  solution  of  the 
problem  in  regard  to  the  one  must  in  a  large  degree  affect 
the  other. 

The  Constitution  of  the  United  States  is  almost  silent  in 
regard  to  the  relations  of  the  government  which  was 
established  by  it  to  the  numerous  tribes  of  Indians  within 
its  borders. 

In  declaring  the  basis  on  which  representation  in  the 
lower  branch  of  the  Congress  and  direct  taxation  should 
be  apportioned,  it  was  fixed  that  it  should  be  according  to 
numbers,  excluding  Indians  not  taxed,  which,  of  course, 
excluded  nearly  all  of  that  race,  but  which  meant  that  if 
there  was  such  within  a  State  as  were  taxed  to  support  the 
government,  they  should  be  counted  for  representation 
and  in  the  computation  for  direct  taxes  levied  by  the  United 
States.  This  expression,  excluding  Indians  not  taxed,  is 
found  in  the  XlVth  amendment,  where  it  deals  with  the 
same  subject  under  the  new  conditions  produced  by  the 
emancipation  of  the  slaves.  Neither  of  these  shed  much 
light  on  the  power  of  Congress  over  the  Indians  in  their 
existence  as  tribes,  distinct  from  the  ordinary  citizens  of  a 
State  or  Territorv. 

The  mention  of  Indians  in  the  Constitution  which  has 
received  most  attention  is  that  found  in  the  clause  which 
gives  Congress  "  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with  the  Indian 
tribes.'* 

This  clause  is  relied  on  in  the  argument  in  the  present 
case,  the  proposition  being  that  the  statute  under  consider- 
ation is  a  reo^ulation  of  commerce  with  the  Indian  tribes. 
But  we  think  it  would  be  a  very  strained  construction  of 
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this  clause,  that  a  system  of  criminal  laws  for  Indians 
living  peacably  in  their  reservations,  which  left  out  the 
entire  code  of  trade  and  intercourse  laws  justly  enacted 
under  that  provision,  and  established  punishments  for  the 
common  law  crimes  of  murder,  manslaughter,  arson,  bur- 
glary, larceny,  and  the  like,  without  any  reference  to  their 
relation  to  any  kind  of  commerce,  was  authorized  by  the 
grant  of  power  to  regulate  commerce  with  the  Indian 
tribes.  While  we  are  not  able  to  see,  in  either  of 
these  clauses  of  the  Constitution  and  its  amendments, 
any  delegation  of  power  to  enact  a  code  of  criminal 
law  for  the  punishment  of  the  worst  class  of  crimes 
known  to  civilized  life  when  committed  by  Indians, 
there  is  a  suggestion  in  the  manner  in  which  the  Indian 
tribes  are  introduced  into  that  clause,  which  may  have  a 
bearing  on  the  subject  before  us.  The  commerce  with  for- 
eign nations  is  distinctly  stated  as  submitted  to  the 
control  of  Congress.  Were  the  Indian  tribes  foreign 
nations?  If  so,  they  came  within  the  first  of  the  three 
classes  of  commerce  mentioned,  and  did  not  need  to  be  re- 
peated as  Indian  tribes.  Were  they  nations,  in  the  minds 
of  the  framers  of  the  Constitution?  If  so,  the  natural 
phrase  would  have  been  **  foreign  nations  and  Indian 
nations,"  or,  in  the  terseness  of  language  uniformly  used  by 
the  framers  of  the  instrument,  it  would  naturally  have  been 
*' foreign  and  Indian  nations."  And  so  in  the  case  of  The 
Cherokee  Nation  v.  The  State  of  Georgia,  5  Pet.  1,  20, 
brought  in  the  Supreme  Court  of  the  United  States,  under 
the  declaration  that  the  judicial  power  extends  to  suits  be- 
tween a  State  and  foreign  States,  and  giving  to  the  Supreme 
Court  original  jurisdiction  where  a  State  is  a  party,  it  was 
conceded  that  Georgia  as  a  State  came  within  the  clause, 
but  held  that  the  Cherokees  were  not  a  State  or  nation 
within  the  meaning  of  the  constitution,  so  as  to  be  able  to 
maintain  the  suit. 
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But  these  Indians  are  within  the  geographical  limits  of 
the  United  States.  The  soil  and  the  people  within  those 
limits  are  under  the  political  control  of  the  Government  of 
the  United  States,  or  of  the  States  of  the  Union.  There 
exist  within  the  broad  domain  of  sovereignty  but  these  two. 
There  may  be  cities,  counties,  and  other  organized  bodies 
with  limited  legislative  functions,  but  they  are  all  derived 
from,  or  exist  in,  subordination  to  one  or  the  other  of 
these.  The  territorial  governments  owe  all  their  powers 
to  the  statutes  of  the  United  States  conferring  on  them  the 
powers  which  they  exercise  and  which  are  liable  to  be 
withdrawn,  modified,  or  repealed  at  any  time  by 
Congress.  Whatauthority  the  State  government  may  have 
to  enact  criminal  laws  for  the  Indians  will  be  presently 
considered.  But  this  power  of  Congress  to  organize 
territorial  governments,  and  make  laws  for  their 
inhabitants,  arises  not  so  much  from  the  clause  in  the 
Constitution  in  regard  to  disposing  of  and  making  rules 
and  regulations  concerning  the  territory  and  other  property 
of  the  United  States,  as  from  the  ownership  of  the  country 
in  which  the  Territories  are,  and  the  right  of  exclusive 
sovereignty  which  must  exist  in  the  national  government, 
and  can  be  found  nowhere  else.  Murphy  v.  Ramsey, 
114  U.  S.  15,  44. 

In  the  case  of  American  Ins.  Co.  v.  Canter,  1  Pet.  511, 
542,  in  which  the  condition  of  the  people  of  Florida,  then 
under  a  territorial  government,  was  under  consideration, 
Marshall,  Chief  Justice,  said:  '*  Perhaps  the  power  of 
governing  a  territory  belonging  to  the  United  States, 
which  has  not,  by  becoming  a  State,  acquired  the  means  of 
self-government,  may  result  necessarily  from  the  fact  that 
it  is  not  within  the  jurisdiction  of  any  particular  State,  and 
is  within  the  power  and  jurisdiction  of  the  United  States. 
The  Bight  to  govern  may  be  the  inevitable  consequence  of 
the   right  to  acquire   territory.     Whichever   may  be   the 
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source  whence  the  power  is  derived,  the  possession  of  it  is 
unquestioned." 

In  the  case  of  the  United  States  v.  Rogers,  4  How.  567, 
571,  where  a  white  man  pleaded  in  abatement  to  an  indict- 
ment for  murder  committed  in  the  country  of  the  Chero- 
kee Indians,  that  he  had  been  adopted  by,  and  become  a 
member  of  the  Cherokee  tribe,  Chief  Justice  Taney  said : 
**  The  country  in  which  the  crime  is  charged  to  have  been 
committed  is  a  part  of  the  territory  of  the  United  States, 
and  not  within  the  limits  of  any  particular  State.  It  is 
true  it  is  occupied  by  the  Cherokee  Indians.  But  it  has 
been  assigned  to  them  by  the  United  States  as  a  place  of 
domicile  for  the  tribe  and  they  hold  with  the  assent  of  the 
United  States  and  under  their  authority."  After  referring 
to  the  policy  of  the  European  nations,  and  the  United 
States  in  asserting  dominion  over  all  the  country  discov- 
ered b}-- them,  and  the  justice  of  this  course,  he  adds: 
**  But  had  it  been  otherwise,  and  were  the  right  and  the 
propriety  of  exercising  this  power  now  open  to  question, 
yet  it  is  a  question  for  the  law-making  and  political  depart- 
ments of  the  government,  and  not  for  the  judicial.  It  is 
our  duty  to  expound  and  execute  the  law  as  we  find  it,  and 
we  think  it  too  firmly  and  clearly  established  to  admit  of 
dispute,  that  the  Indian  tribes,  residing  within  the  terri- 
torial limits  of  the  United  States,  are  subject  to  their 
authority,  and  when  the  country  occupied  by  one  of  them 
is  not  within  the  limits  of  one  of  the  States,  Congress  may 
by  law  punish  any  offense  committed  there,  no  matter 
whether  the  offender  be  a  white  man  or  an  Indian. 

The  Indian  reservation  in  the  case  before  us  is  land 
bought  by  the  United  States  from  Mexico  by  the  treaty  of 
Guadaloupe  Hidalgo,  and  the  whole  of  California,  with  the 
allegiance  of  its  inhabitants,  many  of  whom  were  Indians, 
was  transferred  by  that  treaty  to  the  United  States. 

The  relation  of  the  Indian  tribes  living  within  the  bor- 
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ders  of  the  United  States,  both  before,  and  since  the 
Bevolution,  to  the  people  of  the  United  States  has 
always  been  an  anomalous  one  and  of  a  complex 
character. 

Following  the  policy  of  the  European  governments  in 
the  discovery  of  America  towards  the  Indians  who  were 
found  herein,  the  colonies  before  the  Revolution  and  the 
States  and  the  United  States  since,  have  recognized  in  the 
Indians  a  possessory  right  to  the  soil  over  which  thej'' 
roamed  and  hunted  and  established  occasional  villages. 
But  they  asserted  an  ultimate  title  in  the  land  itself,  by 
which  the  Indian  tribes  were  forbidden  to  sell  or  transfer 
it  to  other  nations  or  peoples  without  the  consent  of  this 
paramount  authority.  When  a  tribe  wished  to  dispose  of 
its  land,  or  any  part  of  it,  or  the  State  or  the  United 
States  wished  to  purchase  it,  a  treaty  with  the  tribe  was 
the  only  mode  in  which  this  could  be  done.  The  United 
States  recognized  no  right  in  private  persons,  or  in  other 
nations,  to  make  such  a.  purchase  by  treaty  or  otherwise. 
With  the  Indiana  themselves  these  relations  are  equally 
difficult  to  define.  They  were,  and  always  have  been, 
regarded  as  having  a  semi-independent  position  when  they 
preserved  their  tribal  relations;  not  as  States,  not  as 
nations,  not  as  possessed  of  the  full  attributes  of  sover- 
eignty, but  as  a  separate  people  with  the  power  of  regulat- 
inor  their  internal  and  social  relations,  and  thus  far  not 
brought  under  the  laws  of  the  Union  or  of  the  State 
within  whose  limits  they  resided. 

Perhaps  the  best  statement  of  their  position  is  found  in 
the  two  opinions  of  this  court  by  Chief  Justice  Marshall  in 
the  case  of  the  Cherokee  Nation  v.  Georgia,  5  Pet.  1, 
and  in  the  case  of  Worcester  v.  State  of  Georgia,  6  Pet. 
515,  536.  These  opinions  are  exhaustive;  and  in  the 
separate  opinion  of  Mr.  Justice  Baldwin,  in  the  former,  is 
a  very  valuable  resume  of  the  treaties  and  statutes  concern- 
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in^  the  Indian  tribes  previous  to,  and  during  the  Con<' 
federation. 

In  the  first  of  the  above  cases  it  was  held  that  these 
tribes  were  neither  States  nor  nations,  had  only  some  of 
the  attributes  of  sovereigntj',  and  could  not  be  so  far  rec- 
ognized in  that  capacity  as  to  sustain  a  suit  in  the  Supreme 
Court  of  the  United  States.  In  the  second  case  it  was  said 
that  they  were  not  subject  to  the  jurisdiction  asserted  over 
them  by  the  State  of  Georgia,  which,  because  they  were 
within  its  limits,  where  they  had  been  for  ages,  had 
attempted  to  extend  her  laws  and  the  jurisdiction  of  her 
courts  over  them. 

In  the  opinions  in  these  cases  they  are  spoken  of  as 
.**  wards  of  the  nation,'*  **  pupils,"  as  local  dependent 
communities.  In  this  spirit  the  United  States  has  con- 
ducted its  relations  to  them  from  its  organization  to  this 
time,  but,  after  an  experience  of  a  hundred  years  of  the 
treaty  making  system  of  government.  Congress  had  deter- 
mined upon  a  new  departure  to  govern  them  by  acts  of 
Congress.  This  is  seen  in  the  act  of  March  3,  1871, 
embodied  in  Sec.  2079  of  the  Revised  Statutes. 

**  No  Indian  nation  or  tribe  within  the  territory  of  the 
United  States  shall  be  acknowledged  or  recognized  as  an 
independent  nation,  tribe,  or  power,  with  whom  the  United 
States  may  contract  by  treaty ;  but  no  obligation  of  any 
treaty  lawfully  made  and  ratified  with  any  such  Indian 
nation  or  tribe  prior  to  March  3,  eighteen  hundred  and 
seventy-one,  shall  hereby  be  invalidated  or  impaired." 

The  case  of  Crow  Dog,  109  U.  S.  566,  in  which  an 
agreement  with  the  Sioux  Indians,  ratified  by  an  act  of 
Congress,  was  supposed  to  extend  over  them  the  laws  of 
the  United  States  and  the  jurisdiction  of  its  courts,  cover- 
ing murder  and  other  grave  crimes,  shows  the  pur- 
pose of  Congress  in  this  new  departure.  The  decision 
in   that  case  admits  that  if  the  intention   of  Congress 
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had  been  to  punish  by  the  United  States;  the  murder  of 
one  Indian  by  another,  the  law  would  have  been  valid. 
But  the  court  could  not  see,  in  the  agreement  with  the 
Indians  sanctioned  by  Congress,  a  purpose  to  repeal  Sec. 
2146  of  the  Revised  Statutes,  which  expressly  excludes 
from  that  jurisdiction  the  case  of  a  crime  committed  by 
one  Indian  against  another  in  the  Indian  country.  The 
passage  of  the  act  now  under  consideration  was  de- 
signed to  remove  that  objection,  and  to  go  further  by 
including*  such  crimes  on  reservations  lying  within  a 
State. 

Is  this  latter  fact  a  fatal  objection  to  the  law?  The 
statute  itself  contains  no  express  limitation  upon  the 
powers  of  a  State  or  the  jurisdiction  of  its  courts.  If 
there  be  any  limitations  in  either  of  these,  it  grows  out  of 
the  implication  arising  from  the  fact  that  Congress  has 
defined  a  crime  committed  within  the  State,  and  made  it 
punishable  in  the  courts  of  the  United  States.  But  Con- 
gress has  done  this,  and  can  do  it,  with  regard  to  all 
offenses  relating  to  matters  to  which  the  Federal  authority 
extends.     Does  this  authority  extend  to  this  case? 

It  will  be  seen  at  once  that  the  nature  of  the  offence 
(murder)  is  one  which  in  almost  all  cases  of  its  commission 
is  punishable  by  the  laws  of  the  State,  and  within  the  juris- 
diction of  their  courts.  The  distinction  is  claimed  to  be 
that  the  offense  under  the  statute  is  committed  by  an 
Indian,  that  it  is  committed  on  a  reservation  set  apart  within 
the  State  for  residence  of  the  tribe  of  Indians  by  the  United 
States,  and  the  fair  inference  is  that  the  offending  Indian 
shall  belong  to  that  or  some  other  tribe.  It  doesnot  inter- 
fere with  the  process  of  the  State  courts  within  the  reserva- 
tion, nor  with  the  operation  of  State  laws  upon  white  people 
found  there.  Its  effect  is  confined  to  the  acts  of  an  Indian 
of  some  tribe,  of  a  criminal  character,  committed  within 
the  limits  of  the  reservation. 
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It  seems  to  us  that  this  is  within  the  competency  of 
Conc^ress.  These  Indian  tribes  are  the  wards  of  the  nation. 
They  are  comraanities  dependent  on  the  United  States. 
Dependent  largely  for  their  daily  food.  Dependent  for 
their  political  rights.  They  owe  no  allegiance  to  the  States, 
and  receive  from  them  no  protection.  Because  of  the  local 
ill  feeling,  the  people  of  the  States  where  they  are  found 
are  often  their  deadliest  enemies.  From  their  very  weak- 
ness and  helplessness,  so  largely  due  to  the  course  of  deal- 
ing of  the  Federal  Government  with  them  and  the  treaties 
in  which  it  has  been  promised,  there  arises  the  duty  of 
protection,  and  with  it  the  power.  This  has  always  been 
recognized  by  the  executive  and  by  Congress,  and  by  this 
coart,  whenever  the  question  has  arisen. 

In  the  case  of  Worcester  v.  The  State  of  Georgia,  above 
cited,  it  was  held  that,  though  the  Indians  had  by  treaty 
sold  their  land  within  that  State,  and  agreed  to  remove 
away,  which  they  had  failed  to  do,  the  State  could  not, 
while  they  remained  on  those  lands,  extend  its  laws,  crimi- 
nal and  civil,  over  the  tribes;  that  the  duty  and  power  to 
compel  their  removal  was  in  the  United  States,  and  the 
tribe  was  under  their  protection,  and  could  not  be  sub- 
jected to  the  laws  of  the  State  and  the  process  of  its  courts. 

The  same  thing  was  decided  in  the  case  of  Fellows  v. 
Blacksmith  and  others,  19  How.  366.  In  this  case,  also, 
the  Indians  had  sold  their  lands  under  supervision  of  the 
States  of  Massachusetts  and  of  New  York,  and  had  agreed 
to  remove  within  a  given  time.  When  the  time  came  a  suit 
to  recover  some  of  the  land  was  brought  in  the  Supreme 
Court  of  New  York,  which  gave  judgment  for  the  plaintiff. 
But  this  court  held,  on  writ  of  error,  that  the  State  could 
not  enforce  this  removal,  but  the  duty  and  the  power  to  do 
so  was  in  the  United  States.  See  also  the  case  of  the 
Kansas  Indians,  5  Wall.  737 ;  New  York  Indians,  5  Wall. 
761. 
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The  immunities  from  local  jurisdiction  which  a  sovereign 
possesses  when  in  foreign  territory  are  complete,  provided 
he  is  traveling  in  his  capacity  as   sovereign.     He  cannot 
foreign  t«rri-     be  dragged  before  the  civil  or  criminal  courts,  nor  can  his 
^^'  house  be  entered  by  the  police  authorities,  as  these  thinors 

would   interfere  with,  if  not  render  impossible,  his  per- 
formance  of  the  duties  which  he  owes  to  his  own  state. 
For  like  reasons  these  immunities  are  extended  to  his  suite. 
lie  may,  in  order  to  prevent  fraud,  be  required  to  furnish 
an  official   list  of  those  who  constitute  his  suite.     It   is 
scarcely  necessary  to  say  that  these  immunities  do  not 
deprive  a  state  of  its  right  of  self-defense,  so  that  if  a 
sovereign  commits   acts,  or  permits  his  suite  to  commit 
acts,  which  endanger  the   public  peace  and  safety  it  may 
expel  him  and  them  from  its  territory.     Nor  is  he  allowed 
to  make  his  house  an  asylum  for  persons  other  than  his 
suite  who  are  wanted  by  the  police  authorities.     Though 
the  latter  may  not  enter  his  house,  it  is  his  duty  to  sur- 
render the  refugee  upon  demand,  and  a  refusal  upon  his 
part  would  warrant  his  expuLion  from  the  state  and  the 
use  of  force  in  preventing  him  from  taking  the  refugee 
with  him.     When  a  sovereign  is  traveling  in  a    foreign 
state  incognito^  he  is  subject  to  the  local  jurisdiction  the 
same  as  any  other  private  individual.     Yet  if  the  exercise 
of  such  jurisdiction  deprives  him  of  his  ability  to  render 
the  proper  service  to  his  own  state  and  hence  become  incon- 
sistent with  his  duties  to  it,  he  may  resume  his  proper 
character  and  claim  the  immunities  pertaining  to  the  same. 
If  a  sovereign  owes  duties  to  a  foreign  state  as  its  subject, 
his  character  as  sovereign  does  not  exempt  him  from  the 
jurisdiction  of  that  state  to  compel  the   performance  of 
such   duties.     So   also   if    a    sovereign  owns  land    in    a 
foreign  state,  such  land  is  subject  to  local  jurisdiction. 

Very  similar  to  the  immunities  of  a  sovereign,  but  of 
more  practical  importance  at  present,  are  the  immunities 
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of  diplomatic   agents.     However,  the   immunities   of   the 

latter  have  in  some  cases  been  cut  down  below  the  limit 

of    immunities    accorded  to   sovereigns.     Count   Gyllen- immonitiM  of 

borg,   the    Swedish    ambassador    to    Great   Britain,  was  ^^^^J^^***** 

arrested,  in  1717,  and  held  on  suspicion  of  complicity  in  a 

pl«t  against  the  Hanoverian  dynasty.     The  following  year 

Prince   Cellamare,  the  Spanish  ambassador  in  Paris,  was 

arrested   on  the  charge  of  having  organized  a  conspiracy 

against  the  government  of  the  Duke  of  Orleans  and  was  for 

a  time  held  as  a  hostage.     Although  these  acts  did  not  pass 

without  protest,  they  were  never  disavowed  and  the  protests 

were  finally  withdrawn.     As  di[)lomatic  agents  are  exempt 

from    the    criminal    jurisdiction,  except   in  emergencies, 

a  fortiori  they  are  exempt  from  the  civil  jurisdiction  of  the 

locality.     The  ground  upon  which  the  immunities  rest  is,  as 

ia  the  case  of  the  sovereign,  general  convenience.     And  so  Exemption  from 

lonff  as  the  conviction  remains  that  upon  the  whole  it  is  an  «*^"  *"^  *''*™ 

®  .  /  inal  Jurlsdlo- 

advantage  to  promote  the  busmess  of  state  even  at  the  costtion. 
of  some  inconvenience  and  sacrifice  of  jurisdiction  that  long 
the  immunities  will  continue  to  be  recognized.  The  immuni- 
ties of  a  diplomatic  agent  are  extended  to  his  family  and 
suite.  Great  Britain  alone  does  not  grant  the  immunity  to 
the  non-official  members  of  the  suite;  so  that  when  in 
1790  the  coachman  of  Mr.  Gallatin,  United  States  minister 
at  London,  committed  an  assault,  while  not  in  the  house  ^  ^  ^^' 
of  the  minister,  the  local  authorities  claimed  jurisdiction 
over  him.  It  is  admitted  by  all  that  the  house  of  a  diplo- 
matic agent  is  exempt  from  local  jurisdiction,  except  where 
the  agent  has  sacrificed  his  immunity  by  a  crime  of  a  par- 
ticularly grave  character. 

To  what  extent  the  house  of  a  diplomatic  agent  may  fur- 
nish refuge  to  political  and  other  criminals  subject  to  the 
jurisdiction  of  the  local  authorities,  differs  in  different 
countries.  In  Europe  it  is  not  permitted,  and  this  is  the 
general  rule.     But,  for  Central  and  South  America,  a  dif- 
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ferent  rule  has  been  established.  The  frequency  of  revolu- 
tions in  these  countries  has  rendered  this  departure  from 
the  general  rule  of  international  law  advisable. 

The  immunities  of  a  diplomatic  agent  from  taxation  are 
confined  to  his  person,  personal  effects  and  property  held 
in  his  repesentative  capacity.  Though  he  has  no  legal 
immunity  from  taxation  on  goods  brought  in  by  him  for  his 
private  use,  such  privilege  is  usually  extended  to  him  as  a 
matter  of  courtesy. 

A  diplomatic  agent  cannot  be  compelled  to  appear  in  the 
local  courts  to  give  testimony.  But  with  reference  to  this 
they  are  expected  to  be  reasonable.  The  immunity  is 
accorded  to  relieve  them  of  the  necessity  of  spending  a 
considerable  amount  of  time  in  court  which  might  be 
needed  for  the  performance  of  their  duties  to  their  state. 
But  when  the  administration  of  justice  in  an  important  case 
demands  their  presence  and  testimony  in  court  they  ought 
not  to  stickle  for  privileges.  An  extreme  case  of  this  is 
that  the  Dutch  minister  at  Washington  who  was  an  eye- 
witness to  a  murder  but  refused  to  give  testimony  in  court 
with  reference  to  it,  insisting  that  he  could  not  be  com- 
pelled  to  appear  in  court,  but  that  as  a  favor  he  would,  with 
the  consent  of  his  government,  allow  his  deposition  to  be 
taken  at  the  legation.  But  as  our  laws  guarantee  to  the 
accused  the  right  **to  be  confronted  with  the  witnesses 
against  him,'*  the  deposition  of  the  Dutch  minister  would 
be  useless.  And  as  his  government  supported  him  in  his 
refusal,  his  evidence,  in  a  practical  form,  could  not  be 
secured.  The  United  States  expressed  its  disapproval  by 
demanding  his  recall. 

The  armed  forces  of  a  state  when  in  the  territory  of  a 
friendly  foreign  state  are  entitled  to  immunity  from  local 
jurisdiction.  This  immunity  rests  upon  expediency,  as  it 
would  be  extremely  difficult  for  a  commander  to  control 
his  forces  if  the  jurisdiction  over  them  rested  in  another. 
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So  that  in  the  absence  of  convention  he  is  accorded  exclu- 
sive jurisdiction. 

As  a  result  of   the  right   of  an  independent  state*  to 
supreme  control  within  its  territory,  subject  to  the  above  *®*'*®"**"*'"*'' 
limitations,  there  exists  as  a  correlate  to  this  right  a  respon-  aotn  done  with- 
sibility  for  acts  and  omissions  within  said  territory.     These  *"  ***  **"  ^^^' 
acts   and  omissions  may  be  grouped  under   four  heads: 

(1)  acts  done  or  omitted  by  the  military  or  naval  forces, 

(2)  by  administrative  officers,  (3)  by  judicial  tribunals, 
(4)  by  private  persons. 

With  reference  to  the  first  two  classes  the  power  of  con- 
trol by  the  state  is  so  great  that  there  can  be  no  question 
as  to  the  liability  of  the  state  for  violation  of  the  law  of  ciaM«a  i  and  9 
nations  committed  by  them.  The  usual  course  is  to  dis- ''^"*  *^ 
avow  the  act  and  make  reparation.  A  refusal  to  do  this, 
and  sometimes  a  refusal  to  punish  the  offenders,  may  be 
considered  by  the  injured  state  as  a  casus  belli. 

The  control  of  the  state  over  its  judiciary  is  by  no 
means  so  great  and  hence  its  acts  are  by  no  means  so 
representative  of  the  will  of  the  state. 

As  the  independence  of  the  judiciary  is  a  recognized 
fact  among  civilized  states  a  demand  that  they  be  punished 
for  decisions  contrary  to  the  law  of  nations  as  a  result  of  ^•**  *•'  ^^' 
which  another  state  suffers  injury  is  never  made.  Neither 
is  a  state  expected  to  disavow  the  decision,  since  it  may  be  in 
accordance  with  the  municipal  law  of  the  territory  in  which 
it  is  made  even  though  contrary  to  international  law.  The 
most  that  is  ever  asked  is  compensation  for  the  losses,  and 
this  is  generally  rendered  and  sometimes  the  legislation 
under  which  the  decision  was  rendered  is  amended;  this 
however  cannot  be  required. 

The  liability  of  a  state  for  injuries  committed  by  its  pri- 
vate citizens  is  dependent  upon  the  degree  of  knowledge  citileM.'^' 
which  it   possesses  with  reference   to  the  commission  of 
such   acts   and  the  diligence   used   in  preventing  them. 
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If  a  state  either  has  no  knowledge  that  acts  which  will  re- 
sult in  injury  to  another  state  are  about  to  be  committed 
by"  its  citizens  or,  if  knowing,  it  uses  proper  diligence  in 
preventing  them  it  is  clear  that  no  liability  attaches.  If 
upon  the  other  hand  the  preparation  is  open  and  notorious, 
and  either  no  attempt  at  all  or  a  half-hearted  one  is  made 
to  prevent  the  consummation  of  the  actor  acts,  the  state  by 
such  negligence  becomes  morally  and  legally  liable  for  the 
resulting  losses  and  also  to  punish  the  offenders,  as  a  failure 
to  punish  may  be  viewed  as  a  ratification  of  the  acts.  This 
Geneva  Arbitra-  matter  has  scvcral  times  been  the  subject  of  dispute  between 
"**"*  the  United  States   and  Great   Britain.     By   far  the  most 

important  of  these  disputes  culminated  in  the  Geneva 
Arbitration.  The  degree  of  diligence  which  was  accepted 
as  a  standard  in  these  proceedings  was  a  decided  advance 
upon  what  had  been  recognized  up  to  that  time  and  may 
safely  be  considered  as  the  standard  at  the  present  time. 
A  state  does  not  incur  liabilities  for  injuries  caused  to 
injortea  dae  to  foreigners  or  their  property   within  its   territory,  if   such 

injuries  are  a  result  of  war  or  insurrection.  The  risk  of 
such  losses  is  assumed  by  all  who  go  into  a  state  or  own 
property  within  it,  and  if  the  state  does  not  choose  to 
compensate  those  who  have  suffered  from  such  causes  it  is 
under  no  legal  obligation  to  do  so.  In  this  the  foreigner 
and  citizen  are  upon  the  same  footing. 


war  or  insar 
rectlon. 


SECTION  II.     EQUALITY  OP  STATES. 

Ever  since  the  time  of  Grotius  it  has  been  a  fundamental 
principle  of  international  law  that  all  independent  states 
are  equal.  This  of  course  does  not  mean  that  they  are 
equal  in  power,  territory,  wealth  or  influence  —  for  every- 
body knows  that  they  are  not,  it  means  simply  that 
they  are  equal  in  point  of  legal  rights.  The  principle 
is  analogous    to  that    of  the  equality  of    individuals    in 
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municipal  law.  As  in  the  one  case  so  in  the  other  it  has 
too  often  been  disregarded  by  those  who  have  a  greater 
respect  for  their  own  desires  than  for  law.  But  it  must 
not  bo  concluded  from  this  that  the  principle  is  valueless. 
It  has  undoubtedly  been  a  protection  to  weaker  states. 
The  reputation  of  being  a  violator  of  law  is  not  a  desirable  Equauty  of 
one  and  is  not  one  which  a  state  any  more  than  an  individ- 
ual can  well  afford  to  acquire.  Therefore,  the  unwilling- 
ness to  acquire  such  a  reputation  does  exercise  a  restraining 
influence  over  powerful  states  which  would  disregard  the 
rights  of  weaker  independent  states  to  a  greater  extent  and 
more  often,  were  it  not  that  by  so  doing  they  would  be 
violating  the  law  of  nations. 

It  has  been  intimated  by  some  that  this  principle  is  be- 
coming obsolete.  And,  indeed,  their  claim  is  not  entirely 
without  foundation. 

The  six  great  powers  of  Europe  known  as  the  Concert  of 
Powers,  claim  and  exercise  rights  which  they  do  not  con- 
cede to  the  smaller  states.  Particularly  in  the  case  of 
Turkey,  and  Greece,  which  are  nominally  independent 
states,  the  Concert  of  Powers  has  exercised  supervisory 
powers  which  do  not  accord  with  the  principle  of  equality. 
Turkey  has  been  compelled  to  give  up  a  part  of  her  terri-  o^^ce  and  tut- 
tory  at  the  bidding  of  the  Concert,  and  Greece  was  forced  •'•y*  exceptional 
by  a  pacific  blockade  to  disband  her  armed  forces.  Later, 
the  Concert  kept  Greece  from  annexing  Crete,  and,  upon 
its  own  initiative,  rather  than  upon  a  request  for  mediation, 
dictated  the  terms  of  settlement  of  the  war  between  Greece 
and  Turkey  in  1897. 

Nor  is  the  evidence  that,  in  practice,  the  principle  of 
the  equality  of  states  is  modified  to  meet  the  exi£i:encies  of  Monroe  ooe- 

^  trine  and  Equal- 

the  situation  confined  to  the  European  side  of  the  Atlantic,  uy. 
It  is  perhaps  needless  to  say  that  we  refer  to  certain  acts  of 
the  United  States  in  pursuance  of  the  Monroe   Doctrine. 
To  many  the  Monroe  Doctrine  seems  in  itself  antagonis- 
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tic  to  and  inconsistent  with  the  principle  we  are  now  dis- 
cussing. But  it  must  not  be  forgotten  that  the  Monroe 
Doctrine  does  not  purport  to  be  and  is  not  a  principle  of 
law ;  it  is  simply  a  political  policy  of  the  United  States. 
This  policy  is  not,  in  the  main,  nor  are  the  acts  done  in 
pursuance  of  it  an  infringement  of  the  principle  of  the 
eguality  of  states.  In  essence  it  is  a  declaration  of  the 
equal  rights  of  all  American  states,  with  those  of  Europe, 
to  determine  upon  the  form  of  their  own  institutions  of 
government.  And  whether  correctly  or  not,  it  has  been 
believed  by  the  United  States  for  nearly  a  century  that 
any  interference  with  this  right  would  be  a  menace  to  its 
peace  and  safety.     The  United  States  interfered  in  Mex- 

interrention  In  ico,    uot  for  the  purposc  of   abridging  any  of  the  legal 

M«zioo.  rights  of  either  France  or  Mexico,  but  for  the  purpose  of 

securing  to  Mexico  the  fundamental  right  of  determining 
freely  the  form  of  her  own  government.  And  that  this 
decision  might  express  the  will  of  the  people  of  Mexico, 
we  considered  it  necessary  that  it  be  made  without  the  co- 
ercion of  French  arms.  So  far  then  as  what  we  did  to- 
ward settling  the  difference  between  Napoleon  and  Mex- 
ico, there  is  nothing  which  contravenes  the  principle  of 
the  equality  of  states. 

In  the  diplomatic  pressure  which  we  brought  to  bear  upon 

caaeofchue.  Chile  for  the  purpose  of  bringing  about  a  settlement  be- 
tween her  and  Peru,  there  was  at  one  stage  the  semblance 
of  an  assumption  of  superiority;  but  as  this  was  toned 
down  to  an  offer  of  mediation  there  was  nothing  done  in 
derogation  of  the  principle  of  equality. 

In  forcing  England  to  submit  to   arbitration  its  dispute 
with  Venezuela  over  their  boundary  line,  the  evident  conse- 

aud  Venezuela,  qucnccs  of  our  act  was  to  promotc  rather  than  to  destroy 

the  equality  of  states.  Though  in  form  our  action  was 
not  a  model  of  diplomatic  tact,  it  is  hard  to  see  how 
diplomatic  pressure  could  be  used  more  effectively  for  the 
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purpose  of  promoting  the  equality  of  states  than  it  was  in 
this  instance. 

When  Venezuela  was  attacked  by  the  allies  in  1902,  the 
United  States  did  not  object  to*  their  using  force  for  the 
puipose  of  collecting  debts,  as  they  had  a  legal  right  to  do, 
but  did  object  to  their  acquiring  territory  upon  the'*  Amer- Jj^^**^^*,^" 
ican  Continent,"  which,  as  the  event  proved,  was  not  nec-^«**- 
essary.  Here  again  our  action  deprived  no  state  of  its 
{substantial  rights,  and  one's  mind  would  have  to  be  pecu- 
liarly constituted  to  argue  that  it  did  not,  by  promoting 
the  principle  of  arbitration  as  a  substitute  for  force,  pro- 
mote the  real  equality  of  states. 

It  is  true  that  the  Monroe  Doctrine, «in  so  far  as  it  denies 
to  the  smaller  American  states  the  right  to  voluntarily 
alienate  their  territory  to  European  states,  does  abridge 
c»ne  of  the  rights  of  states.  Nor  can  it  be  denied  that 
such  an  interpretation  has  been  put  upon  it  by  our  govern- 
ment. It  has  even  gone  further,  and  denied  to  non- Ameri- 
can states  having  territory  in  this  hemisphere  the  right  to 
dispose  of  it  in  a  way  that  might  prove  dangerous  to  our 
safety.  This  interpretation  was  reiterated  a  number  of 
times  while  Spain  held  Cuba ;  and  there  is  little  room  to 
doubt  but  that  the  United  States  would  question  the  right 
of  Denmark  to  sell  her  territory  in  the  West  Indies  to^^^  ^^  ^^^ 
Germany.  Whatever  maybe  the  case  in  the  distant  fu- dupoaition  of 
ture,  it  may  be  stated  with  a  reasonable  degree  of  certainty  smauer  Amen- 
that  for  the  near  future  the  United  States  will  continue  to  **"  states, 
adhere  to  the  Monroe  Doctrine  to  the  extent  of  using  force, 
if  necessary,  in  order  to  secure  respect  for  it.  But  grant- 
ing all  this,  the  principle  of  equality  of  states  is  not  more 
•endangered  than  is  any  other  principle  of  law.  For  it  is 
extremely  doubtful  if  the  time  will  ever  come  when  the 
law  of  self-preservation,  or  what  is  considered  to  be  the 
law  of  self-preservation,  will  yield  to  any  other  law. 

.Though  it  is  hazardous  to  predict  what  will  or  will  not 
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happen  as  a  result  of  war,  it  appears  now  to  be  very  likely 
that,  as  a  result  of  the  recent  war  with  Bussia,  Japan  will 

Monro*  Doe-      nssume  the  leading  position  among  Asiatic  States,  or,  to 

trine  of  Japan.  ^^^  ^  figure  of  speech.  Will  declare  a  Monroe  Doctrine  for 

Asia,  as  the  United  States  has  for  the  Americas.  Yet 
there  is  little,  if  any  danger  to  be  apprehended  from  this 
source,  as  the  preponderance  of  Japan  in  Asia  is  not  at  all 
likely  to  be  so  great  as  is  that  of  the  United  States  in  the 
Americas.  Furthermore,  the  Japanese  are,  by  nature  and 
centuries  of  training,  a  conservative  people  not  at  all  likely 
to  <^  run  amuck,"  the  scarecrow  talk  about  *  yellow  peril' 
to  the  contrary  notwithstanding. 

All  things  considered  we  may  safely  conclude  that  the 
principle  of  the  equality  of  states  is  too  useful  and  salutary 
to  be  dropped ;  and  that,  though  at  times  it  may  be  vio- 
lated it  will  continue  for  a  long  time  to  be  a  working 
hypothesis  in  the  realm  of  international  law. 

The  formalities  connected  with  this  principle  of  equality 
of  states  are  sometimes  pushed  to  foolish  extremes.  This 
is  most  pronounced  in  the  cases  of  members  of  the  diplo- 

Formal  tide  of  matic  corps,  more  pai-ticularly  in  the  case  of  their  wives. 

eqMiity  of         rpj^j^  matter  is  generally  solved  by  giving  to  ambassadors 

and  ministers  the  right  of  precedence  according  to  the 
length  of  their  official  residence,  so  that  the  ambassador 
who  has  been  in  residence  longest,  or,  to  be  more  exact, 
the  one  who  was  received  first,  provided  he  has  been  in 
continuouts  service  is  dean  of  the  diplomatic  corps.  It  was 
a  long  time  before  the  ambassadors  of  republics  were  con- 
sidered as  entitled  to  the  same  privileges,  as  regards  rank 
and  precedence,  as  those  of  monarchies.  In  Roman  Cath- 
olic countries  the  Pope  is  accorded  the  right  of  precedence 
over  all  other  rulers,  and  his  accents  over  all  other  asrents. 
In  the  signing  of  treaties  the  form  of  equality  is  preserved 

Aitemat.  ^Y  ^^^*  '^  known  as  the  alternate  which  means  that  in 

the  copy  to  be  kept  by  a  state  the  signature  of  its  repre- 
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sentative  shall  appear  first.  In  Europe,  where  there 
are  several  parties,  the  order  of  signing  is  alphabetical, 
according  to  the  French  name  of  the  countries. 

Equally  punctilious  and  formal  is  the  code  of  decorum 
for  the  sea.  Here,  when  one  vessel  meets  another  a  sal- 
ute is  necessary.     The  vessel  whose  commanding:  officer  is  f ^^■'"y  c®^* 

"*  °  for  the  s«a. 

of  highest  rank  is  entitled  to  be  saluted  first.  In  the  case 
of  warships  the  salute  is  given'by  firing  a  certain  number  of 
guns,  the  number  depending  upon  the  rank  of  the  ship 
saluted.  In  the  case  of  merchant  vessels,  the  dipping  of 
sails  or  flag  is  allowed  to  take  the  place  of  the  firing  of  the 
guns,  as  the  merchant  vessel  may  frequently  be  without  a 
gun  or  powder.  A  failure  to  salute  is  considered  an  insult, 
and  an  insult  of  such  a  grave  nature  that  the  British  once 
declared  war  upon  the  Dutch,  nominally  at  least,  for 
failure  to  salute  a  British  man-of-war.  It  is  altogetiier 
unlikely  that  war  could  now  result  from  such  a  trivial 
cause. 

VAVASSEUR  V,  KRUPP. 

(L.  R.  9Chaocery  Div.  851;  Snow's  Cases,  p.  72.) 

IMMUNITIES   OF   FOREIGN   SOVEREIGNS. 

Josiah  Vavasseur,  the  plaintiff  in  this  case,  had  brought 
an  action  against  F.  Krupp,  of  Essen,  in  Germany,  Alfred 
Longsden,  his  agent  in  England,  and  Ahrens  &  Co.,  de- 
scribed as  agents  for  the  government  of  Japan,  claiming  an 
injunction  and  damages  for  the  infringement  of  the  plain- 
tiff's patent  for  making  shells  and  other  projectiles.  The 
shells  in  question  had  been  made  at  Essen,  in  Germany,  had 
been  there  bought  for  the  government  of  Japan,  had  been 
brought  to  this  country  and  landed  here  in  order  to  be  put 
on  board  three  ships  of  war  which  were  being  built  here 
for  the  government  of  Japan,  to  be  used  as  ammunition  for 
the  guns  of  those  ships.  On  the  18th  of  January,  1878, 
an  injunction    was,    without   prejudice   to   any   question, 
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granted,  restraining  the  defendants,  and  the  owners  of  the 
wharf  where  the  shells  lay,  from  fuelling  or  delivering  the 
shells  to  the  .Government  of  Japan,  or  to  any  person  on 
their  behalf,  or  otherwise  from  parting  with,  selling,  or 
disposing  of  the  shells  and  projectiles. 

On  tlie  11th  of  May  an  application  to  the  court  was  made 
on  behalf  of  the  Mikado  of  Japan  and  his  Envoy  Extraordi- 
nary in  this  country,  that,  notwithstanding  the  injunction, 
the  Mikado  and  his  agents  might  be  at  liberty  to  remove  the 
shells,  and  that  if,  and  so  far  as  might  be  necessary,  the 
Mikado  and  his  Envoy  should  for  the  purpose  of  making 
and  being  heard  upon  such  application  be  added  as  defend- 
ants in  the  suit. 

Upon  this  application  an  order  was  made  by  the  Master 
of  the  Eolls  that  on  the  Mikado  by  his  counsel  submitting 
to  the  jurisdiction  of  this  court  and  desiring  to  be  made  a 
defendant,  and  on  payment  into  court  by  the  Mikado  of  one 
hundred  pounds  as  security  for  costs  the  name  of  the 
Mikado  be  added  as  a  party  defendant  in  the  action. 

Notice  of  motion  was  then  given  on  the  part  of  the 
Mikado  that  the  injunction  might  be  dissolved,  and  that 
the  Mikado  might  be  at  liberty  to  take  possession,  and  re- 
move, out  of  the  jurisdiction  of  the  courts,  the  shells  in 
question,  the  property  of  his  Imperial  Majesty. 

James,  L.J.,  Brett,  L.J.,  and  Cotton,  L.J.,  concurred, 
each  delivering  an  opinion. 

The  following  is  that  of  Brett,  L.J. :  *«It  does  not 
seem  to  me  that  in  this  case  there  is  any  fact  whatever  in 
dispute. 

<<  These  shells  were  made  by  Krupp  at  Essen.  That  was 
no  infringement  of  the  plaintiff's  patent.  In  Germany 
they  were  sold  to  the  Mikado  and  paid  for  by  the  agents 
of  the  Mikado.  None  of  these  facts  are  in  dispute ;  and 
this  purchase  and  sale  was  a  perfectly  lawful  purchase  and 
sale.     The  Mikado  had  three  ships  of  war  building  in  this 
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country,  and  he  desired  that  these  shells  should  be  sent  to 
this  country  and  put  on  board  these  ships.  They  were 
sent  to  this  country  by  the  order  and  by  the  authority  of  the 
Mikado,  through  Ahrens  &  Co.  They  were  brought  into 
this  country,  and  they  were  deposited  on  a  wharf.  The 
plaintiff  then  finding  these  shells  in  this  country,  and  find- 
ing, as  he  alleges,  that  they  were  made  according  to  the 
process  of  his  patent,  asserts  that  the  bringing  them  into 
this  country  by  Ahrens  &  Co.  is  an  infringement  of  his  patent 
by  them ;  and  thereupon  he  brings  an  action  against  Ahrens 
&  Co.,  for  the  infringement.  In  that  action  he  claims  an 
injunction  against  Ahrens  &Co.,  and  it  may  be  that  he 
claims  an  order  from  the  court  to  destroy  those  shells  be- 
cause he  says  they  are  an  infringement  of  his  patent.  In 
the  course  of  that  suit  an  injunction  is  obtained  against 
Ahrens  &  Co.,  and  against  others,  which  injunction  in  terms 
forbids  them  .from  delivering  these  shells,  which  with  other 
things  are  in  their  possession,  to  the  ships  of  the  Mikado* 
and  in  fact  forbids  them  from  sending  the  shells  to  Japan. 
To  this  action  the  Mikado  was  no  party  but  he  or  his  agents 
here  come  forward  and  claim  to  have  the  delivery  and  pos- 
session of  these  shells.  The  defendants  in  the  action  are 
not  unwilling  to  give  the  shells  to  the  Mikado,  but  they 
say,  *  if  we  do  so,  it  may  be  said  that  we  have  broken  the 
injunction  and  we  may  therefore  be  liable  to  certain  penal- 
ties.' It  seems  to  me  beyond  dispute  that  this  was  the 
purpose  for  which  the  Mikado  came  in  and  desired  to  be 
made  a  part^  to  the  suit,  and  the  Master  of  the  Rolls  thus 
describes  the  purpose.  (His  Lordship  then  read  the  judg- 
ment of  the  Master  of  the  Rolls.)  Now  it  is  said  that  in 
the  first  place  there  is  a  dispute  whether  these  shells  are  the 
property  of  the  Mikado.  It  is  argued  that  if  he  were  a 
private  individual,  then,  although  he  has  purchased  these 
shells  and  paid  for  them,  yet,  inasmuch  as  there  has  been 
an  infringement  of  the  patent,  the  property  is  not  in  him 
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because  the  court  may  order  the  shells  to  be  destroyed.    Is 
that  argument  good  or  not?     To  my  mind  it  is  utterly  fal- 
lacious.    The  patent  law  has  nothing  to  do  with  the  prop- 
erty.    The  facts  here  are   undisputed   that   Krupp  made 
them  with  his  own  materials  in  Germany,  where  he   had  a 
right  to  make  them;  that  he  entered  into  a  contract  to  sell 
specific  shells  to  the  Mikado;  that  that  contract  was   per- 
formed, and  that  the  shells  w^re  paid  for,  and  that  they 
were  delivered  in  Germany  to  the  Mikado's  agent.     Well, 
unless  the  patent  law  prevents  the  property  from  passing, 
nobody  can  doubt  that  the  property  passed  to  the  Mikado. 
Therefore  the  dispute    is    not   upon   facts   but    upon  a 
false    theory  of  the  law,  that   the  patent  law   prevented 
the  property    from   passing.     I  am    clearly   of    opinion 
that   the  patent  law  did  not  prevent  the  property  from 
passing.     The  goods  were  the  property  of  the  Mikado. 
They  were  his   property  as  a   sovereign ;    they  were   the 
property  of  his  country;  and  therefore  he  is  in  the  position 
of  a  foreign  sovereign  having  property  here. 

«*  Whether  the  fact  of  Ahrens   &   Co.   bringing   these 
goods  into  £ngland  under  these  circumstances,  and  with 
this  intention,  was  an  infringement  of  the  patent,  I  decline 
to  consider.     I  shall  assume  for  this  purpose  that  it  was  an 
infringement,  and  that  we  have  in  this  country  property  of 
the  Mikado  which  infringes  the  patent.     If  it  is  an  infringe- 
ment of  the  patent  by  the  Mikado,  you  cannot  sue  him  for 
that  infringement.     If  it  is  an  infringement  by  the  agents, 
you    may    sue    the   agents    for    the    infringement,    but 
then  it   is    the     agents    whom    you    sue.     The    injunc- 
tion   is    against  the   agents,  the  Mikado    being  then  no 
party    to    the    action,    and    not    being    forbidden  to  do 
anything.     He  then  comes   here   as    a  sovereign,  and  re- 
quires the  delivery  of   his  own  goods.     His  only  difficulty 
is  the  injunction  against  the  agents,  and  for  the  purpose  of 
enablmg  the  court  to  make  an  order,  he  what   is    called 
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*  submits  himself  to  the  jurisdiction  of  the  court.'  I  think 
the  interpretation  put  by  the  Master  of  the  Rolls  upon  the 
order  then  made  is  right,  and  that  it  was  only  an  order  that 
the  Mikado  might  be  made  a  defendant  for  the  purpose  of 
enabling  the  court  to  make  the  order  which  the  court  has 
made.  He  now  says  '  I  know  not,  and  I  care  not,  whether 
my  agents  have  infringed  your  patent  law.  I  have  property 
in  the  country,  which  property  is  my  own.  I  demand  that 
it  shall  be  delivered  to  me,  and  I  make  myself  a  defendant 
in  your  court  merely  for  the  purpose  of  your  modifying  the 
order  which  you  have  made,  so  that  my  agents  may  not  be 
injured  in  consequence  of  their  delivering  to  me  my  own 
property.' 

**  And  the  only  order  that  the  Master  of  the  Rolls  has 
made  is  that  these  goods  may  be  delivered  up  to  the 
Mikado;  the  meaning  of  which  is  that  the  mere  fact  of  the 
Mikado  taking  these  shells  away  shall  not  be  considered  as 
against  Ahrens  &  Co.  an  infringement  of  the  injunction. 
That  is  the  whole  effect  of  this  order.  The  Mikado  has  a 
perfect  right  to  have  these  goods;  no  court  in  this  country 
can  properly  prevent  him  from  having  goods  which  are  the 
public  property  of  his  own  country.  Therefore  it  seems  to 
me  that  this  order  which  is  really  made  for  the  benefit  of 
Ahrens  &  Co.,  was  an  order  rightly  made,  and  that  this 
appeal  cannot  be  sustained." 


CHAPTER    IV- 

INTERCOURSE. 
SECTION  I.    DIPLOMATIC  AGENTS. 

While  the  ancient  and  the  medieval  world  recognized 

the  necessity  of  some  means  of  intercourse  between  States, 

TOti»*,^nci(I^^h€ir  official  means  were  scarcely  more  developed  than  their 

Md  modern,     mcchanical.     The  changed  view  as    to   the  necessity  is 

evidenced  by  the  change  from  temporary  agents  of  diplo- 
matic intercourse  to  that  of  permanent  legations.  This 
change  was  not  brought  about  until  after  the  Peace  of 
Westphalia,  1648.  Strange  as  it  may  seem,  this  change 
had  to  fight  its  way  against  a  strong  prejudice  and  this 
prejudice  was  to  be  found  in  places  where  we  would  least 

saspioion  a»  to  ^^P®^^  ^^  ^^^^  ^^^  ^^'     Evcu  the  liberal- minded   Grotius 
dipiomatio        considered  permanent  embassies  as  not  •  *  necessary. ' '     And 

agenta. 

Coke,  one  of  the  greatest  legal  minds  of  England,  com- 
mends Henry  VII.  as  **  a  wise  and  politique  king"  in  that 
he  ^*  would  not  in  his  time  suffer  lieger  ambassadors  of  any 
foreign  king  or  prince  within  his  realm,  but  upon  occasion 
used  ambassadors."  (Coke's Institutes,  IV.,  Ch.  26.)  The 
prevalent  misconception  of  the  purpose  of  permanent 
embassadors  was  well  brought  out  by  Bynkershoek  in  his 
definition  of  them  as  agents  who  ^'are  maintained  at 
friendly  courts,  not  for  special  but  for  general  purposes, 
even  for  the  sake  of  what  they  can  find  out."  (De  Foro 
Legatorum,  Sec.  I.)  This  was  written  as  late  as  1721. 
But  necessity  triumphed  over  prejudice  and  permanent 
legations  have  become  a  fixed  institution  or  piece  of 
machinery  in  the  diplomatic  intercourse  of  states.  While 
no  definite  date  can  be  given  as  marking  the  change, 
it  was  established  by  the  middle  of  the  seventeenth  cen- 
tury. 

(100) 
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Almost  from  the  first,  the  permaoent  diplomatic  agents 
have  been  divided  into  classes.     For  some  time  there  were^,^^^^^^  j^ 
two  main  classes :  those  possessing  representative  charac-  agents, 
ter,  and  those  who  did  not.     Representative  character  is, 
according  to  Vattel,  *'  the  faculty  possessed  by  the  minis- 
ter, of  representing  his  master  even  in  his  very  person  and 
dignity."     (Law  of  Nations,  Book  IV.,  ch.  6,  sec.  70,  p. 
459  of  Chitty's  Ed.)     Those  who  did  not  possess  the  rep- 
resentative   character   could   nevertheless   represent  their 
master  in  his  '^  rights  aqd  the  transaction   of   affairs." 
(Ibid.)    These  latter  were  termed  envoys,   and  were   di- 
vided into  envoys  ordinary  and  envoys  extraordinary,  the 
latter  taking  precedence   over  the  former.     Gradually  a 
third  class,  that  of  residents,  was  formed.     These  differed 
in  no  essential  respect  from  envoys,  but  in  ceremonials  the 
latter  took  precedence  over  them.     And  Vattel  tells   us 
that  **  a  custom  of  still  more  recent  origin  has  introduced 
a  new  kind  of  ministers  without  any  particular  determina-  "^ 

tion  of  character.  These  are  called  eimi>\y  ministers ^  to 
indicate  that  they  are  invested  with  the  general  quality  of 
a  sovereign's  mandatories,  without  any  particular  assign- 
ment of  rank  or  character.  It  was  likewise  the  punctilio 
of  ceremony  which  gave  rise  to  this  innovation."  (Ibid, 
p.  460.)  But  it  was  not  until  the  Congress  of  Vienna  that 
there  was  a  positive  and  official  classification. 

This  Congress  divided  diplomatic  agents  into  the  follow- 
ing classes:  (1)  Ambassadors,  legates   and  nuncios;  (2) 
Envoys,  ministers  and  others  accredited  to  sovereigns;  (3)  cl!^*!-eM " f ° ^^ 
Charges    d'affaires    accredited    to    ministers    of   foreicrn  Vienna, 
affairs.     (Becez,  Congress  of  Vienna,  March  19,  1815.) 

The  difference  between  ambassadors  and  legates  is  that 
the  former  are  accredited  by  states,  whereas  the  latter  are 
accredited  by  the  Pope.  As  between  legates  and  nuncios, 
both  of  whom  are  accredited  by  the  Pope,  the  difference  is 
that  the  former  are  ambassadors  extraordinary  sent  upon 
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special  missions,  are  always  cardinals,  and  are  sent  onlj  to 
states  acknowledging  the  supremacy  of  the  Pope,  whereas 
the  latter  are  never  cardinals  but  are  ordinary  resident 
ambassadors. 

The  distinction  between  charges  d'affaires  ad  hoc  and  ad 
interim  is  that  the  former  are  accredited  originally  to  the 
minister  of  foreign  affairs,  while  the  latter  are  members, 
usually  the  first  secretary,  of  the  legation  promoted  tem- 
porarily to  the  position  of  charge?  d'affaires  during  the 
absence  of  the  ambassador  or  minister.  This  is  not  infre- 
quently for  the  purpose  of  getting  work  done  which  their 
chief  does  not  care  to  do. 

In  the  second  article  of  this  recez  it  is  provided  that  only 
ambassadors,  legates  and  nuncios  have  the  representative 
character;  and  in  article  3,  that  diplomatic  agents  on  an 
extraordinary  mission  should  not  for  that  reason  have  any 
superiority  of  rank;  and  by  article  4,  that  diplomatic 
agents  shall  take  rank  in  their  respective  classes  according 
to  the  date  of  the  official  notification  of  their  arrival. 

This  classification  resulted  in  so  much  dissatisfaction 
that  by  the  protocol  of  the  Congress  of  Aix-la-Chapelle 
another  class,  that  of  ministers  resident  was  formed  **  in 

Amendment  by  i       i         -i  i       ^  •  • 

treatj  of  Alz  la-  ordcr  to   avoid  the  disagreeable  discussions  which  might 
chapeue.  ^^^^  placc  in  the  future  on  a  point  of  diplomatic  etiquette, 

that  the  annex  to  the  recez  of  Vienna,  by  which  questions 
of  rank  have  been  regulated,  does  not  appear  to  have  fore- 
seen, it  is  decreed  between  the  five  courts  that  ministers 
resident  hereafter  accredited  will  form,  in  respect  to  rank, 
an  intermediate  class  between  ministers  of  the  second  order 
and  charges  d'affaires."  (Protocol  of  the  Congress  of 
Aix-la-Chapelle  of  the  2l8t  of  November,  1818.) 

The  classification  thus  amended  has  remained  till  the 
present  time.  But  it  has  lost  much  of  its  meaning.  For 
practical  purposes,  the  distinction  between  those  having 
and  those   not  having   the   representative   character   has 
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passed  away.  The  right  of  personal  audience,  once  con- 
fined to  members  of  the  first  class,  has  gradually  been 
extended  to  all  diplomatic  agents.  The  right  of  solemn 
entry  which  remained  alone  to  ambassadors  was  a  form  of 
worse  than  useless  pageantry  which  has  become  practically  solemn  entry, 
obsolete,  except  at  Madrid.  Thus,  what  was  intended  as 
a  practical  classification  has,  owing  largely  to  the  growing 
spirit  of  democracy,  and  the  progress  of  constitutional 
government,  degenerated  into  a  mere  guide-book  for  diplo- 
matic etiquette. 

It  was  not  at  first  conceded  that  diplomatic  representa- 
tives of  republics  were  entitled  to  the  same  rights  and  Dipiomatio 
privileges  as  monarchical  representatives  of  the  same  class,  "^"^itTubUc^** 
but  that  theory  has  been  forced  to  give^  way  before  the 
irresistible  logic  of  facts.  Yet  so  late  as  the  end  of  the 
18th  century  the  establishment  of  the  new  rule  was  so 
doubtful  that  the  Republic  of  France  thought  it  necessary 
to  embody  it  in  her  treaties  with  other  European  states . 
Now,  the  rule  of  equality  is  well  recognized  so  that  no  matter 
what  the  form  of  government  or  size  of  the  state,  dip- 
lomatic agents  of  like  rank  are  upon  the  same  plane. 
There  is  this  much  that  is  democratic  about  the  code  of 
diplomatic  etiquette. 

There  is  no  positive  rule  determining  the  rank  of 
diplomatic  agent  which  a  given  state  shall  send.  Each  j^^^j^  .^^^  ^^^ 
sovereign  state  has  of  course  the  right  to  determine  thaf®®**^®^  nsuauy 
for  itself.  But  it  is  almost  an  invariable  rule  that  each 
state  send  to  another  state  an  agent  of  the  same  rank  as 
that  state  sends  to  it.  Whenever  a  change  is  desired  it  is 
brought  about  by  agreement  effected  through  the  ordinary 
diplomatic  channels,  or,  without  waiting  for  an  agreement, 
a  state  may  increase  the  rank  of  its  minister  to  a  given 
state,  and  this  compliment,  for  so  it  is  considered,  is  always 
promptly  returned. 

It  is  only   within  comparatively  recent  years  that   the 
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denoe. 


Bp«clAl  letters 
of  eredenoe. 


United  States  has  had  any  diplomatic  agents  of  the  first 
class.  Now  it  has  ambassadors  at  the  courts  of  England, 
France,  Germany,  Italy,  Bussia,  Austria,  Brazil,  and 
Mexico.  Within  the  past  month  it  has  arranged  to  raise 
the  rank  of  its  minister  to  Japan  to  that  of  ambassador.  It 
has  frequently  been  suggested  that  we  should  abolish  all 
distinction  in  this  regard  between  large  and  small  states  by 
sending  ambassadors  to  all  alike.  The  only  objection  to 
this  is  the  increased  expense  it  would  necessitate, — a 
matter  which  with  small  states  would  be  a  considerable 
item,  for  they  would  of  course  think  it  their  duty  to  send 
ambassadors  to  us  in  return. 

The  rank  of  a  diplomatic  agent  is  shown  by  his  letter  of 
credence.     Thi^s  issued  under  the  seal  of  his  own  gov* 
vernment,  and  gives  his  name,  and  rank,  and  is  an  oflScial 
guarantee  that  confidence  may  be  placed  in  what  he  has  to 
communicate.     The  form  of   letters   of    credence    varies 
with  the  accrediting  state.    Yet  there  are  two  main  forms : 
lettre  de  cabinet  and   lefire  de   chancellerie.    ffhe  lettre  de 
chanecellerie  is  written  in  the  third  person  and   is  a   very 
lonsr  and  formal  document.    The  le(fre  de  cabinet  is  written 
in  the  first  person  and  is  by  some  states  made  very   short 
and  simple.     The  former  is  used  by  several  of  the   states 
of  continental  Europe;  Bussia,  in  particular,  still  retains  it 
in  its  most  virulent  form.     Great  Britain  and  the  United 
States  use  the  lettre  de  cabinet.     The  letter  of  credence  of 
a  charge  d'affaires  is  addressed  by  the  minister  of  foreign 
affairs   of  the   accrediting    state    to     the     corresponding 
official  of  the  receiving  state,  instead  of   running   in    the 
name  of  the  chief  magistrate  of  the  respective  states,  as 
is  the   case   with  diplomatic   agents   of    the    first    three 

classes. 

If  a  diplomatic  agent  is  called  upon  to  enter  into  special 
negotiations,  as,  for  instance,  the  signing  of  a  treaty,  he 
is   furnished   with    special  letters  of   credence,   generally 
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known  as  letters  patent,  stating  the  powers  with  which  he 
is  clothed  for  the  purpose  of  that  particular  transaction. 
The  ordinary  letter  of  credence  does  not  cover  special  ne- 
gotiations. Diplomatic  agents  sent  to  a  congress  or  con- 
ference are  not  furnished  with  letters  of  credence  but  with 
what  are  known  as  limited  full  powers,  copies  of  which 
are  exchanged  or  placed  in  the  hands  of  the  presiding 
officer. 

Diplomatic  agents,  particularly  those  sent  on  special 
missions,  are  usually,  if  not  always,  furnished  with  instruc- i„,^^^ii^^, 
tions  from  their  government  advising  them  as  to  what  should 
be  done  under  given  contingencies.  Those  given  the  agent 
at  the  beginning  of  his  mission  are  now  much  less  elaborate 
than  formerly,  because  of  the"  ease  with  which  additional 
instructions  may  be  asked  for  and  received  by  cable.  It 
has  always  been  considered  the  better  plan  not  to  bind 
an  agent  down  too  closely  by  instructions,  but  rather  to 
choose  a  man  in  whose  judgment  his  government  has  con- 
fidence and  leave  him  as  free  as  possible  to  act  as  may 
seem  best  under  all  the  circumstances.  If  a  diplomatic  j,,^^ji,^^j^^^^  ^^ 
agent  disregards  his  instructions,  this  does  not^affect  the  *"«*^«**®"»' 
validality  of  his  act.  The  extent  of  his  powers  is  deter- 
mined by  his  letters  of  credence  or  letters  patent,  not  by 
his  instructions  of  which  the  party  with  whom  he  is  deal- 
ing has  no  notice. 

A  notable  case  of  an  admitted  disregard  of  instructions 
is  that  of  Monroe  in  the  negotiations  for  the  purchase  of 
Louisiana.  Though  his  instructions  limited  him  to  a  small 
piece  of  territory  at  the  mouth  of  the  Mississippi  be  seized 
the  opportunity  of  securing  a  gogd  bargain  by  disregarding 
his  instructions  and  purchasing  the  whole  of  Louisiana. 

The  official  term  of  service  of  a  diplomatic  agent,  so  far 
as   international  law  is  concerned,  begins  from  his  recep- Term  of  •errice. 
tion  by  the  power  to  which  he  is  accredited,  though  by 
municipal   law    it    is    usually   made  to    begin  from   the 
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date  of  his  appointment.  Its  termination  will  be  consid- 
ered presently. 

The  state  to  which  a  diplomatic  agent  is  sent  may  refuse 
to  receive  him  and  its  refusal  may  be  based  either  on  the 
ground  of  a  lack  of  competency  upon  the  part  of  the  accred- 
iting state  or  upon  objections  to  the  particular  person  sent. 
The  first  arises  in  the  case  of  states,  or,  to  be  more  exact, 
political  communities  whose  independence  has  not  yet  been 
fully  established,  or  has  in  part  been  lost.  The  state  to 
which  a  diplomatic  agent  is  accredited  undoubtedly  has  the 
right  to  refuse  to  receive  him  upon  the  ground  that  he  is 
pei'sona  non  grata.  Whether  the  specific  reasons  need  be 
given  is  perhaps  doubtful.  Among  the  reasons  which  have 
BefoMii  to  ao-  been  regarded  as  sufficient  for  refusing  to  accept,  on  per- 
aroondf iorf*'"" ^^^^^  grouuds,  are:   (1)  The  special  character  in  which  he 

comes.  Upon  this  ground  Queen  Elizabeth  refused  to 
receive  the  nuncio  of  Pius  IV.,  because  of  the  effect  which 
the  reception  of  an  agent  of  such  religious  character  might 
have  upon  her  subjects.  For  a  similar  reason  the  Pope 
refused  to  receive  Prince  Hohenloe,  because  as  cardinal  he 
was  ex-officio  a  member  of  the  curia.  (2)  When  the 
agent  is  politically  hostile  to  the  receiving  state  or  sover- 
eign. This  has  been  extended  to  include  the  allies  of  the 
receiving  state  or  sovereign;  as,  for  instance,  Francis  I. 
refused  to  receive  Cardinal  Pole  because  he  was  politically 
hostile  to  the  ally  of  Francis,  Henry  VIII.  (3)  Any  acts 
or  characteristics  of  the  agent  which  might  render  him  per- 
sonally distasteful  to  the  receiving  power.  Richelieu  re- 
fused to  receive  an  ambassador  from  Charles  I.  because  he 
had  been  so  inconsiderate  as  to  flirt  with  the  Queen  of 
France.  (4)  Where  the  agent  is  one  of  its  own  citizens. 
Because  of  the  exterritorial  rights  of  diplomatic  agents  it 
has  come  to  be  a  rule  with  many  states  not  to  receive  its 
own  subjects  as  agents.  If,  however,  a  state  does  receive 
one  without  an  express  reservation  of  its  jurisdiction  over 
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him  as  a  subject,  he  is  entitled  to  the  ordinarj  immunities 
of  diplomatic  agents. 

Though  it  is  unusual  to  do  so,  a  state  may  receive  a 
diplomatic  agent  conditionally,  provided  the  conditions 
upon  which  he  is  received  are  expressed  either  before  or  at^**"^'**®"**'®" 

1  1  •mi  ceptlon. 

the  time  of  his  reception.  There  must  however  be  no  con- 
ditions attached  which  would  be  inconsistent  with  the  dig- 
nity of  the  accrediting  state.  Or,  as  President  Adams  put 
it,  the  conditions  upon  which  a  diplomatic  agent  is  received 
should  not  *'  be  expressed  in  terms  which  may  countenance 
the  inadmissible  pretension  of  a  right  to  prescribe  the 
qualifications  which  a  minister  from  the  United  States 
should  possess."     (Second  Annual  Address,  1798.) 

In  the  case  of  Mr.  Keiley,  who  in  1885  was  accredited  by 
the  United  States  as  minister  to  Austria-Hungary,  and  from 
whom  the  latter  government  reserved  the  right  to  withhold  *  ®^  *  ****** 
certain  honors,  to  which  pretensions  our  Secretary  of 
State,  Mr.  Bayard,  replied,  that  *'  the  ground  upon  which 
it  is  announced  that  the  usual  ceremonious  courtesy  and 
formal  respect  are  to  be  withheld  from  this  envoy  of  the 
United  States  to  your  government,  that  is  to  say,  because 
his  wife  is  alleged  or  supposed  by  your  government  to  en- 
tertain a  certain  religious  faith,  and  to  be  a  member  of  a  cer- 
tain religious  sect,  cannot  be  assented  to  by  the  executive  of 
the  government  of  the  American  people,  but  is  and  must 
be  emphatically  and  promptly  denied."  (Correspondence 
with  Baron  Schaeffer,  May  18,  1885.)  As  Austria  would 
not  withdraw  the  condition,  the  United  States,  rather  than 
yield  to  what  she  considered  to  be  unreasonable  conditions, 
sent  no  minister  but  intrusted  the  secretary  of  the  legation 
with  the  duty  of  representing  us  at  the  court  of  Vienna 
under  the  title  of  charge  d' affaires  ad  interim. 

In  order  to  avoid  embarrassment  to  both  the  accrediting: 

,    -       , ,  ...  ,  Acceptability 

state  and  to  the  representative,  it  is  not  unusual  to  sound  ascertained  in 
the   authorities   of  the  receiving  state   in  advance  as  to~*^*"®*' 
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whether  or  not  the  contemplated  appointee  would  be 
persona  grata.  There  is,  of  course,  little  to  be  gained  and 
much  to  be  lost  by  forcing  upon  a  state  an  agent  who  is 
personally  not  agreeable  to  it.  Hence,  unless  what  is  con- 
ceived to  be  an  important  principle  is  involved,  there  is 
no  attempt  made  to  force  upon  another  state  a  diplomatic 
agent  who  is  not  in  every  way  agreeable  to  it. 

Bearing  in  mind  what  has  been  said,  under  the  title  of 
exterritoriality,  with  reference  to  the  immunities  of  diplo- 
matic agents,  we  will  now  notice  some  additional  matters. 
The  diplomatic  agent  upon  producing  his  passports  has 
the  right  to  innocent  passage  in  order  to  reach  the  capital 
where  he  is  to  reside,  or  place  at  which  his  duties  are  to 
be  performed.  Though  up  to  the  time  of  Grotius  and  for 
a  hundred  years  later  this  right  did  not  exist  as  against 
any  but  the  state  to  which  the  envoy  was  accredited,  by 
the  time  of  Yattel,  the  middle  of  the  eighteenth  century, 
it  was  extended  so  as  to  include  all  states  with  which  the 
accrediting  state  is  at  peace.  With  reference  to  this,  Yattel 
says:  **  These  passports  sometimes  become  necessary  to 
him  in  the  countries  through  which  he  passes  on  his  way  to 
the  place  of  his  destination ;  and,  in  case  of  need,  he  shows 
them,  in  order  to  obtain  the  privileges  to  which  he  is  entitled. 
It  is  true,  indeed,  that  the  prince  alone  to  whom  the  min- 
ister is  sent  is  under  any  obligation,  or  particular  engage- 
ment, to  insure  him  all  the  rights  annexed  to  his  character. 
Yet  the  others  through  whose  dominions  he  passes  are  not 
to  deny  him  those  regards  to  which  the  minister  of  a 
sovereign  is  entitled,  and  which  nations  reciprocally  owe  to 
each  other.  In  particular,  they  are  bound  to  afford  him 
perfect  security."  (Law  of  Nations,  Bk.  IV,  Ch.  7,  Sec. 
84. )  The  state  through  which  he  is  to  pass  may,  however, 
require  him  to  go  over  a  particular  route  marked  out  by  it 
and  may  fix  the  amount  of  time  to  be  consumed  by  him  in 
passing  through  its  territory. 
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The  French  government  invoked  this  rule  in  the  case  of 
Mr.  Sou]^9  the  minister  of  the  United  States  to  Spain,  in 
1854.  Speaking  for  his  government  the  Fpench  minister  cam  of  sovu. 
of  foreign  affairs  said:  **  The  Emperor  has  not  wished,  as 
you  appear  to  think,  to  prevent  an  envoy  of  the  United 
States  from  crossing  French  territory  to  go  to  his  post  to 
acquit  himself  of  the  commission  with  which  he  is  charged 
by  his  government ;  but  between  this  simple  passage  and 
fhe  sojourn  of  a  foreigner  whose  antecedents  have 
awakened,  I  regret  to  say,  the  attention  of  the  authorities 
invested  with  the  duty  of  securing  the  public  order  of  the 
country,  there  exists  a-difference,  which  the  minister  of  the 
interior  had  to  appreciate.  If  Mr.  Soul^  was  going  imme- 
diately and  direct  to  Madrid,  the  route  of  France  was  open 
to  him ;  if  he  was  coming  to  Paris  to  sojourn  there,  that 
privilege  was  not  accorded  him."  (Mr.  Drouyn  de  L'Huys 
to  Mr.  Mason,  United  States  minister  at  Paris,  Executive 
Documents  No.  1,  33rd  Cong,  2nd  session.) 

In  time  of  war  an  envoy  accredited  to  a  friendly  state 
may  not  cross  the  territory  of  a  state  at  war  With  his  own, 
except  a  safe-conduct  be  furnished   him  by  such  hostile 
state.     If  this  is  refused  he  has  no  right  on  its  ^rritory  ^^^ ^^^^^^^ 
and  may  be  arrested  in  accordance  with  ii^ternational  law ; 
for  all  friendly  intercourse  being  suspended  between  the 
two  nations  during  the  war  he  has  no  rights  in  the  territory 
of  his  enemy,  except  as  a  matter  of  grace.     If,  then,  safe- 
conduct  is  refused,  he  becomes  a  trespasser,  provided  he 
attempts   to  cross  regardless  of  the  refusal.     Thus  when  oa»e  of  mare- 
Marechal  de  Belleisle,  the  French   ambassador  to   Berlin,;'*;*^**®®"®' 
was   arrested  and  imprisoned  in  London  for  attempting  to 
cross    Hanoverian  territory   in  going  to  Berlin  at  a  time 
when  England,  to  which  said  territory  belonged,  was  at 
war  with  France,  no  protest  was  made  by  his  country. 

The   right  of  a  diplomatic  agent  to  communicate  with 
his  own  government  should,  except  there  be  substantial 
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evidence  that  he  is  abusing  the  privilege,  be  preserved  as 
inviolably  as  his  house  or  his  person. 

This  question  came  up  during  the  Franco-Prussian  war 
DMRAtchM  of    in   the    following  way:  during   the   siege   of    Paris,   de- 
spatches from  Mr.  Washburne,  the  minister*  of  the  United 
States  to  France,  were  refused  passage  through  the  German 
lines  unless  they  were  left  unsealed.     This  led  to  a  spirited 
protest  by  Mr.  Fish,  our  Secretary  of  State,  who  put  the 
following  question  and  then  answered  it:  **  When,  how- 
ever, the  blockaded  fortress  happens  to  be  the  capital  of 
the  country  where  the  diplomatic  representative  of  a  neu- 
tral state  resides,  has  the  blockading  force  a  right  to  cut 
him  off  from  all  intercourse  by  letter  with  the  outer  world, 
and   even   with  his   own  government?     No  such   right  is 
either  expressly  recognized  by  public  law,  or  is  even  alluded 
to  by  any  treatise  on  the  subject.     The  right  of  legation, 
however,  is  fully  acknowledged,  and,   as  incident  to  that 
right,   the  privilege   of  sending  and   receiving  messages. 
Indeed,  the  rights   of  legation  under   such  circumstances 
must  be  regarded  as  paramount  to  any  belligerent  right. 
They  ought  not  to  be  questioned  or  curtailed,  unless  the 
attacking  party  has  good  reason  to  believe  that  they  will 
be  abused,  or  unless  some  military  necessity,  which  upon 
proper  statement  must  be  recognized  as  obvious,  shall  re- 
quire the  curtailment."     To  this,  Count  Bismarck  replied 
that  *'  the  delays  occurring  now  and  then  in  the  transmission 
of  your  dispatch-bag  were  not  occasioned  by  any  doubt  as 
to  the  right  of  your  government  to  correspond  with  you,  but 
by  obstacles  it  was  out   of  my  power  to   remove."     The 
incident  was  closed  by  the  assurance  from  Mr.  Fish  that 
<<  in  the  absence  of   any  recurrence,  we  are  content    with 
the  recognition  so  fully  made  by  Count  Bismarck  of  the 
right  which  we  claim."    (Correspondence  of  Mr.  Fish  with 
Mr.  Washburne,  1871.) 

The  ceremonial  upon  the  reception  of  diplomatic  agents 
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is  a  subject  which  belongs  more  properly  in   a   work  on 

diplomacy  than  in  one  on  international  law.     For,  most  of  ceremonial*. 

the  forms  involve  no  question  of  law.     Within  reasonable 

limits  a  state  has  undoubtedly  the  legal  right  to  prescribe 

any  form  of  reception  it  sees  fit.     But  the  question  may  be 

raised  as  to  whether  or  not  it  is  within  the  legal  rights  of 

a  state  to  prescribe   a  form  of   ceremonial,   like  ketow, 

which  is  derogatory  to  the  dignity  of  both  the  envoy  and 

his  country.     As  the  right  of  a  state  to  have  an  embassy 

in  another  friendly  state  is  established,  that  would  seem  to 

carry  with  it  the  right,  independent  of  treaty,  to  have  its 

ambassadors  received  in  a  way  not  odiously  suggestive  of 

inferiority. 

If  for  any  reason  a  diplomatic  agent  becomes  persona 
non  grata ^  his  recall  may  be  requested  of  his  government, 
and,  if  his  government  refuses  or  fails  to  recall  him,  he  may  R«c«u. 
be  dismissed.  In  this  of  course  a  state  is  expected  to  be 
reasonable  and  not  dismiss  or  request  the  recall  of  the 
diplomatic  agent  of  a  friendly  state  for  mere  trifles.  A 
state  is  not  under  obligations  to  recall  its  diplomatic  agent 
merely  upon  request  from  another  state.  It  has  a  right  to 
know  what  are  the  charges  against  him  and  whether  or  not 
those  charges  are  supported  by  a  reasonable  amount  of 
evidence.  If,  in  its  judgment,  either  of  these  is  insuffi- 
cient, it  may  rightly  refuse  to  recall  him.  This  will  of 
course  not  prevent  the  other  state  from  dismissing  him.       numiMai. 

Dismissal  may  rest  upon  either  one  of  two  grounds:  (1) 
Action  by  the  accrediting  state  which  renders  a  continuance 
of  diplomatic  relations  undesirable;  (2)  Misconduct  upon 
the  part  of  the  agent.  In  this  case  the  grounds  of  dis- 
missal should  be  formulated,  so  that  it  may  be  clear  to  his 
state  and  to  the  world  whether  or  not  there  was  a  just 
cause  for  subjecting  him  to  such  humiliation. 

In  1793,  Washington  was  forced  to  demand  the  recall  ca»e  of  Genet. 
of  the  French  minister  to  this  country,  Mr.  Genet,  for  his 


^ I 


CmM%  of  Tmjo. 


112  INTEBNATIONAL    LAW. 

persistence  in  open  violations  of  American  neutrality.  The 
French  government  acquiesced  and  no  controversy  resulted. 
In  fact,  Washington  had  exhibited  a  remarkable  patience 
to  tolerate  Genet  as  long  as  he  did.  When  the  course  of 
conduct  pursued  by  their  minister  was  brought  to  the 
attention  of  the  Council  of  the  French  Republic  it  demanded 
the  **  arrest  of  Mr.  Genet  and  all  the  other  agents  who 
may  have  participated  in  his  faults  and  sentiments.*' 

Far  less  prompt  was  the  Spanish  government,  when, 
about  ten  years  later,  the  United  States  demanded  the 
recall  of  its  minister,  Mr.  Yrujo,  for  attempting  to  bribe  a 
Philadelphia  newspaper  to  advocate  the  Spanish  side  of 
the  boundary  dispute  between  the  United  States  and  his 
country.  The  Spanish  government  did  not  question  the 
ground  upon  which  recall  was  demanded,  nor  the  proof, 
but  instead  of  recalling  him  at  once  allowed  him  to  retire  on 
leave  of  absence  **  at  such  season  of  the  year  as  might 
be  convenient  to  him."  Upon  this  hint  he  remained  in 
Washington  for  three  years  longer.  There  is  not  a  little 
about  this  case  that  is  characteristic  of  Spanish  diplomatic 
methods. 

In  1809,  the  United  States  demanded  the  recall  of  the 
caMof  jMk-  British  minister,  Mr,  Jackson,  the  main  ground  of  the 
•**"•  demand  being  his  charge  that  the  Secretary  of  State  had, 

as  an  act  of  falsehood  and  duplicity,  concluded  an  agree- 
ment with  his  predecessor,  Mr.  Erskine,  **  in  violation  of 
that  gentlemen's  instructions  which  were  at  the  time,  in 
substance,  made  known  to  you."  It  was  also  alleged  that 
he  had  given  offensive  '*  toasts  at  public  dinners  at  Bos- 
ton." The  British  government  was  not  satisfied  that  any 
intentional  offense  had  been  given;  but  *<  in  order  to  show 
its  friendliness  to  the  United  States  "  it  consented  to  his 
recall,  at  the  same  time  placing  upon  record  that  *'  Sis 
Majesty  has  not  marked  with  any  expression  of  displeasure 
the  conduct  of  Mr.  Jackson,  who  does  not  appear  to  have 
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committed  any  intentional  offense  against  the  United 
States."  (Lord  Wellesley's  reply  to  Mr.  Pinckney,  8 
American  State  Papers.) 

In  1871,  the  United  States  diplomatically  informed  the 
Russian  government  that  "under  the  circumstances, ^j[J^**'^***" 
the  president  is  of  opinion  that  the  interests  of  both 
countries  would  be  promoted  and  those  relations  of 
cordiality  with  the  government  of  the  Czar,  of  the  impor- 
tance or  which  he  is  well  aware,  would  be  placed  upon  a 
much  surer  footing,  if  the  head  of  the  Eussian  legation 
here  was  to  be  changed."  This  request  was  made  upon  the 
ground  that  "  the  conduct  of  Mr.  Catacazy,  the  Eussian 
minister  at  Washington,  having  been  for  some  time  past 
such  as  to  materially  impair  his  usefulness  to  his  own  gov- 
ernment, and  to  render  intercourse  with  him  for  either 
business  or  social  purposes  highly  disagreeable. ' '  As  usual, 
Russian  diplomacy  moved  slowly,  giving  as  an  excuse  the  im- 
practicability of  making  a  change  upon  the  eve  of  the  visit 
of  a  Russian  grand  duke.  But  the  United  States  sent  a  sec- 
ond communication  informing  the  Czar  that*' the  Presi- 
dent cannot  be  expected  to  receive  as  principal  attendant  of 
his  highness  one  who  has  been  abusive  to  him  and  is  per- 
sonally unacceptable  V  stating  further  in  a  subsequent  dis- 
patch that  **  if  there  be  delay  or  difficulty  in  obtaining 
such  recall,  his  passports,  in  case  of  continued  misconduct 
onhis  part,  may  be  sent  him  forthwith."  (Letter  of  Sec. 
Fish  to  Mr.  Catacazy,  Nov.  10  and  16,  1871.) 

In  1848,  the  Spanish  government,  which  was  at  that 
time  under  reactionary  influences,  dismissed  Mr.  Bulwer,  ^*^  **'  Bniwer. 
the  British  minister,  summarily  by  giving  him  his  passports 
and  intimating  that  he  leave  Madrid  within  48  hours.  The 
grounds  of  dismissal  were  his  alleged  participation  in  local 
politics  and  encouraging  revolt.  As  the  British  govern- 
ment was  not  satisfied  with  the  proof  it  responded  by 
dismissing  the  Spanish  minister  at  London,  thus  severing 
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diplomatic  intercourse  between  the  two  countries  as  a  mark 
of  displeasure. 

In  1888,  Lord  Sackville,  the  British  minister  at  Wash- 
ington, was  guilty  of  such  indiscretion  that  his  recall  was 
demanded.     The  ground  of  the  demand  was  his  interfer- 
ence in  American  politics.    The  fact  was  that  just  previous 
to  the  presidential  election  of  that  year  a  person  residing 
in  the  West  who   still  **  considered  England  his  mother- 
land/' wrote  to  Lord  Sackville  asking  him  *'  privately  and 
confidentially  "  how  he  should  vote  at  the  coming  election 
and  whether  Cleveland,  if  elected,  would  adopt  a  policy 
friendly  to  England.     The  letter  was  written  for  the  pur- 
pose of  making  political  capital  out  of  the  reply,  but  the 
unwary  lord   fell   into  the  trap  and  replied  in  a  manner 
which  was  to  such  an  extent  an  interference  in  the  internal 
politics  of  this  country  that  his  recall  was  demanded,  and 
not  being  complied  with  at  once  he  was  dismissed  within 
three  days   thereafter.     It  is   not  outside  the  realm  of 
possibilities  that  our  political  situation  hastened  our  diplom- 
acy in  that  case.     (Parliamentary  Papers,  United  States, 
No.  4,  1888,  and  No.  1,  1889.) 
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SECTION  II.    CONSULS. 

Consuls  are  not  diplomatic  agents,  but  are  primarily 
commercial  agents,  although  they  perform  a  variety  of 
functions,  depending  somewhat  upon  the  country  in  which 
they  are  located.  In  countries  not  yet  belonging  to  the 
family  of  nations  consuls  are  clothed  with  certain  judicial 
powers.  This  jurisdiction  which  will  presently  be  dis- 
cussed at  greater  length  is  interesting  as  a  remnant  or  sur- 
vival but  was  at  one  time  the  whole  duty  of  a  consul. 
Under  the  old  system,  that  of  the  judge-consul,  this 
official's  duty  was  to  settle  disputes  between  the  merchants 
of  a  port  and  foreign  merchants.     At  first  he  was  selected 
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by  the  local  merchants^  bat  later  on  these  officials  were 
appointed  by  foreign  states.  With  this  change,  which 
took  place  in  the  sixteenth  century,  the  duties  of  the  con- 
sul were  much  expanded. 

For  purposes  of  convenience,  consular  officers  are  divided 
into  consuls-general,  vice  and  deputy  consuls-general,  con- 
suls, vice  and  deputy-consuls,  commercial  agents  and  con-^JJ^**^^"^"' 
sular  clerks.     The  consuls-general  and  consuls  are  in  the 
United  States  appointed  by  the  president  "  by  and  with  the 
advice  and  consent  of  the  Senate."     Commercial  agents 
and  consular  clerks  are  appointed  by  the  president  alone. 
Vice  and  deputy  officials  are  appointed  by  their  chiefs,  as 
are  also  the  clerks  of  the  consulate.     Those  appointed  by 
the  president  receive  a  commission  from  the  secretary  of 
state,  and,  through  the  minister  of  the  United  States  to  the 
country  to  which  they  are  sent,  they  receive  from  the  sec- 
retary for  foreign  affairs  of  that  state  an  exequatur ,  which 
is  a  letter  patent  signed  by  the  sovereign  or  executive  head 
and  countersigned  by   the  secretary  for  foreign  affairs. 
This  is  his  official  warrant  that  his  presence  is  agreeable  to 
the  state  in  which  he  is  to  reside.     A  state  may  refuse  an 
exequatur,  if  for  any  serious  reason  the  person  commis-u^^natur. 
sioned  as  consul  is  personally  objectionable  or  comes  from 
a  country  whose  independence  it  does  not  wish  to  recognize. 
Vice-consuls  and  deputy  consuls  are  sometimes  granted  ex- 
equaturs but  are  frequently  recognized  in  a  less  formal 
way. 

A  great  many  of  their  duties  are  of  a  sort  with  which 
international  law  has  nothing  to  do,  and  these  we  need  not 
discuss.  But  others  are  of  such  a  nature  as  to  give  togui* 
consuls  at  least  a  quasi-international  character.  Though 
the  duties  of  consuls  of  different  countries  differ,  the  fol- 
lowing are  among  the  duties  commonly  intrusted  to  con- 
sular officials :  The  issuing  of  passports  to  citizens  of  their 
own    country  who  reside  within   their   consular   district. 
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giving  assistance  to  shipwrecked  and  destitute  seamen 
belonging  to  their  own  country,  visaing  passports,  putting 
their  O.  K.  upon  invoices  of  goods  shipped  to^  their  own 
country  from  their  consular  district,  seeing  that  their 
fellow-countrymen  are  not  punished  without  a  fair  trial, 
and,  in  certain  countries,  holding  consular  courts,  report- 
ing upon  the  condition  of  the  markets  and  industries  in 
their  district,  calling  the  attention  of  their  government  to 
any  consummated  or  prospective  changes  in  the  revenue  or 
other  laws  of  the  country  in  which  they  are  which  may 
affect  vitally  the  interests  of  their  own  country,  settling 
•estates  of  their  fellow-countrymen  who  die  while  residents 
of  their  consular  districts. 

The  immunities  of  consuls  are  aJ[K)ut  the  same  as  those 
immmiitiMof    of  diplomatic  agents.    Though  most  writers  claim  that  the 

immunities  of  consuls  rest  upon  comity,  it  would  seem  that 
at  the  present  time  the  generally '  recognized  necessity  for 
having  such  officials  and  the  further  recognition  that  their 
immunities  are  necessary  to  the  due  discharge  of  their 
duties  are  sufficient  to  warrant  the  conclusion  that  their 
immunities  now  rest  upon  law. 

While  the  rapid  increase  in  commercial  intercourse  has 

led  to  an  increase  in  the  importance  of  that  phase  of  the 

contaiar  jnria-  dutics  of  cousuls,  what  is  kuowu  as  consular  jurisdiction 

diotion.  Yxsis  decreased   in   importance,    for  the   reason  that  the 

number  of  states  in  which  this  jurisdiction  is  considered 
necessary  is  gradually  decreasing.  But  fodr  years  ago  it 
was  abolished  in  Japan;  it  has  been  whittled  down  by 
treaty  in  China;  an  open  protectorate  by  Japan  over 
Corea  within  the  past  year  abolished  it  in  that  coun- 
try. In  Morocco,  where  it  is  still  in  full  force,  we 
get  a  chance  to  study  it.  Here  the  local  courts  have  nu 
jurisdiction  over  foreigners.  In  the  language  of  Secretary' 
Seward,  ^*  all  Christian  nations  refuse  to  the  government 
of  Morocco  any  right,  power  or  control  whatever  in  any 
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circumstances  over  the  person  or  property  of  Christians, 
or  Franks,  as  they  are  called,  residing  in  that  Empire." 
(Instructions  of  Secretary  of  State  Seward,  to  Mr.  McMath, 
April  28,  1862.)  The  situation  has  not  changed  materially 
since  Seward's  time,  and  probably  will  not  until  some 
other  power,  most  likely  France,  assumes  responsibility  for 
order  within  the  empire.  The  system  of  consular 
jurisdiction  is  at  best  unsatisfactory  and  the  field  of  its 
application  should  be  narrowed  as  rapidly  as  possible;  but 
it  is  not  at  all  likely  that  it  will  be  entirely  abolished  so 
long  as  there  are  countries  whose  administration  of  justice 
is  considered  by  the  family  of  nations  as  giving  an 
insufficient  guarantee  that  the  lives  and  property  of 
foreigners  can  be  safely  left  to  its  protection. 

A  consul  may  at  any  time  be  recalled  by  his  own  govern- 
ment or  his  recall  demanded  by  the  government  within  R«c<»ii. 
whose  jurisdiction  he  resides.  With  the  former  case» 
international  law  is  not  concerned  as,  except  in  rare  cases, 
it  is  wholly  a  question  between  a  state  and  its  citizens,  but 
in  the  latter  case  it  is  a  question  between  states,  and  the 
state  upon  whom  the  demand  is  made  may  require  that  just 
cause  be  given. 

A  state  may  at  any  time  dismiss  a  consul  by  revoking  his 
exequatur.  In  1834,  the  recall  of  the  Prussian  consul  at  iuBmtwii 
Bayonne  was  demanded  by  France  on  the  ground  that  he* 
had  assisted  the  Carlists  in  smuggling  arms  into  Spain,  and, 
upon  the  refusal  of  Prussia  to  act,  his  exequatur  was 
withdrawn.  In  1856,  the  United  States  revoked  the 
exequatur  of  three  British  consuls  on  the  ground  that  they 
had  participated  in  attempts  to  enlist  men  in  this  country 
for  the  Crimean  war.  During  the  Civil  War  the  United 
States  revoked  the  exequatur  of  the  British  consul  at 
Charleston  for  certain  communications  of  his  with  the 
Confederacy  and  later  it  revoked  the  exequatur  of  a  citizen 
of    the    United    States  who   was  representing   a   foreign 
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country  as  its  consul  at  St.  Louis,  because  he  attempted 
to  use  his  commission  for  the  purpose  of  escaping  military 
service.  In  1866,  the  exequatur  of  the  consul  at  Olden- 
burg, N.  Y.,  was  revoked  for  his  refusal  to  appear  and 
give  testimony  in  a  case  in  the  Supreme  Court  to  which  he 
was  a  party. 

TATLOB  0.  BEST. 

(U  Common  Beocb|  487;  Snow's  CaseB,  90.) 

IMMUNITIES    OF     DIPLOMATIC     AGENTS    FBOM   LOCAL    JURIS- 
DICTION. 

This  was  an  action  brought  by  the  plaintiff  against  the 
four  defendants  to  recover  250  pounds  deposited  in  their 
hands  for  shares  in  an  intended  sulphate  company,  of 
which  they  were  directors. 

A  writ  being  issued,  the  plaintiff's  attorney  wrote  to  the 
defendant  Drouet,  asking  the  name  of  his  solicitor  to  whom 
he  should  send  the  process  for  an  undertaking  to  appear, — 
M.  Drouet  instructs  his  attorney  to  write  to  the  plaintiff's 
attorney,  requesting  that  the  process  be  sent  to  him.  The 
cause  came  to  an  issue,  notice  of  trial  was  given,  appearance 
duly  entered  and  Drouet  obtained  a  rule  for  a  special  jury. 

Two  days  later  Drouet  took  out  a  summons  on  the  other 
parties  to  the  suit  to  show  why  all  proceedings  should  not 
be  stayed,  or  why  his  name  should  not  be  struck  out  of  the 
proceedings  on  the  ground  that  he  was  protected  from 
such  a  suit  by  reason  of  his  being  a  public  minister,  first 
secretary  of  the  Belgian  legation  at  the  Court  of  St. 
James. 

The  defendant  Drouet  obtained  a  rule  nisi. 

Jervis,  C.  J.:  '«This  case  was  very  elaborately  argued 
yesterday,  and  the  importance  of  the  subject  induced  the 
court  to  take  time  to  look  into  the  various  authorities 
which  were  referred  to.  I  am  of  opinion  that  the  rule 
should    be    discharged.     There    is    no    doubt,    that  the 
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defendant  Drouet  fills  the  character  of  a  public  minister  to 
which  the  privilege  contended  for  is  applicable:  and  I 
think  it  is  equally  clear,  that,  if  the  privilege  does  attach, 
it  is  not,  in  the  case  of  an  embassador  or  public  minister, 
forfeited  by  the  party's  engaging  in  trade,  as  it  would,  by 
virtue  of  the  proviso  in  the  7  Anne,  c.  12  s.  5,  in  the  case 
of  an  embassador's  servant.  If  an  embassador  or  public 
minister,  during  his  residence  in  this  country,  violates  the 
character  in  which  he  is  accredited  to  our  court,  by  engag- 
ing in  commercial  transactions,  that  may  raise  a  question 
between  the  government  of  this  country  and  that  of  the 
country  by  which  he  is  sent ;  but  he  does  not  thereby  lose 
the  general  privilege  which  the  law  of  nations  has  conferred 
upon  persons  filling  that  high  character,  —  the  proviso  in 
the  statute  of  Anne  limiting  the  privilege  in  cases  of  trading 
applying  only  to  the  servants  of  the  embassy. 

**  For  this,  Barbuit's  Case,  Cas.  Temp.  Talbot,  281,  is 
an  authority. 

**  Admitting,  then,  that  M.  Drouet  is  a  person  entitled 
to  the  privileges  and  immunities  which  the  law  of  England 
accords  to  embassadors  from  foreign  friendly  courts,  and 
that  he  does  not  forfeit  them  by  engaging  in  commercial 
ventures,  —  the  question  is  whether  he  is,  under  all  the 
circumstances  disclosed  by  the  affidavit  before  us,  entitled 
to  the  privilege  which  he  claims. 

**  Although  it  is  admitted  that  no  process  can  be  avail- 
able against  the  person  or  the  goods  of  a  foreign  minister, 
no  case  has  been  cited  to  show  that  an  application  in  the 
present  form,  to  stay  all  proceedings,  is  available  in  the 
courts  of  this  country.  On  the  contrary,  in  the  case  of  the 
ambassador's  servants,  it  appears  that  the  practice  has  been, 
not  to  stay  the  proceedings  altogether,  but  to  ditcharge 
the  party  from  custody,  on  entering  a  common  appear- 
ance. The  case  of  Crosse  v.  Talbot,  8  Mod.  288,  recog- 
nizes that  as  the  true  principle.     The  motion  on  the  part 
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of  tbe  defendant  there  was  to  set  aside  the  bail  bond  given 
upon  his  arrest,  on  his  filing  common  bail ;  and  the  rule  was 
discharged,  on  the  ground  that  the  party  did  not  bring 
himself  strictly  within  the  privilege  allowed  to  the  servant 
of  an  ambassador;  the  court  holding  that,  to  entitle  him  to 
the  privilege,  he  ought  to  be  a  domestic  servant,  and  really 
to  exercise  the  duties  of  the  office,  and  that  his  being  a 
mere  nominal  servant  is  not  enough.  And  the  reporter 
adds :  *  A  great  many  cases  have  since  been  determined 
upon  the  same  principle ;  but  it  was  in  these  cases  held,  that 
the  idea  of  a  domestic  servant  was  not  confined  to  his  living 
in  a  foreign  minister's  house,  provided  he  was  a  real  serv- 
ant, and  actually  performed  the  service.'  The  course, 
therefore,  seems  to  have  been  in  these  cases,  not  to  move 
to  stay  all  proceedings,  but  to  move  to  set  aside  or  cancel 
the  bail-bond,  upon  the  defendant's  filing  common  bail. 
No  case  has  been  cited  of  a  motion  to  stay  the  proceedings?, 
where  the  personal  liberty  of  the  applicant  has  not  been 
interfered  with.  Further,  I  am  aware  of  no  case  in  which, 
where  there  are  several  defendants,  and  the  action  has  been 
allowed  to  go  on  to  the  verge  of  trial,  the  proceedings  have 
been  stayed  upon  the  application  of  one  of  the  defendants. 

**  Such  a  course  would  he  obviously  unjust  to  the  other 
defendants,  seeing  that  the  expense  they  had  already  in- 
curred would  thereby  be  rendered  useless.  Without,  how- 
ever, dwelling  upon  that,  it  seems  to  me  that  this  motion 
must  fail,  upon  the  merits. 

**  The  action  is  brought  against  four  defendants, — the 
writ  being  sued  out  against  M.  Drouet  and  the  three  others 
as  joint-contractors.  No  doubt,  the  plaintiff  was  bound,  at 
the  peril  of  a  plea  in  abatement,  to  sue  all.  The  writ  being 
issued,  nothing  is  being  done  upon  it  which  can  at  all  in- 
terfere with  the  exercise  by  M.  Drouet  of  his  diplomatic 
functions,  or  with  his  personal  comfort  or  dignity.  But, 
knowing  that  a  writ  has  issued,  or  having  reason  to  believe 


PEACE,    OR  THE   NORMAL   RELATION  OF   STATES.        121 

that  it  is  about  to  issue,  he  causes  his  attorney  to  write  to 
the  plaintiff's  attorney,  desiring  that  the  process  may  be 
sent  to  him  for  an  undertaking  to  appear.  He,  therefore^ 
voluntarily  attorns  and  submits  himself  to  the  jurisdiction 
of  the  court.  Under  these  circumstances,  I  think  he  can- 
not be  permitted  now  to  complain  that  the  suit  has  been 
improperly  instituted  against  him.  On  the  contrary,  I 
think,  that,  by  analogy  to  the  doctrine  cited  from  the 
learned  jurists  whose  works  have  been  so  laboriously  con- 
sulted, the  action  may  well  be  maintained. 

**  It  is  said,  — and  perhaps  truly  said,  —  that  an  ambas- 
sador or  foreign  minister  is  privileged  from  suit  in  the 
courts  of  the  country  to  which  he  is  accredited,  or,  at  all 
events,  from  being  proceeded  against  in  a  manner  which 
may  ultimately  result  in  the  coercion  of  his  penft)n  or  the 
seizure  of  his  personal  effects  necessary  to  his  comfort  and 
dignity;  and  that  he  cannot  be  compelled,  in  inviium^  or 
against  his  will,  to  engage  in  any  litigations  in  the  courts 
of  the  country  to  which  he  is  sent.  But  all  the  foreign 
jurists  hold,  that,  if  the  suit  can  be  founded  without  at- 
tacking the  personal  liberty  of  the  ambassador,  or  inter- 
fering with  his  dignity  or  personal  comfort,  it  may  pro- 
ceed. Various  passages  have  been  cited  to  show,  that,  in 
countries  where  the  civil  law  prevails,  and  where  jurisdic- 
tion can  be  founded  by  a  proceeding  in  rem  in  the  first 
instance,  where  there  are  houses  or  lands,  which  are  im- 
movable, that  may  be  taken  to  found  the  jurisdiction,  the 
suit  may  proceed.  Movable  goods,  too,  which  are  uncon- 
nected with  the  personal  comfort  and  dignity  of  the  am- 
bassador, may  be  taken  for  the  same  purpose. 

**  And  when  we  consider  the  effect  of  the  proceeding, 
and  what  may  be  done  by  the  party  sued,  there  seems  to  be 
no  substantial  distinction  between  the  two  modes;  because, 
although  it  is  true,  that,  in  countries  where  the  civil  law 
prevails,  the  proceeding  is  in  rem,  and  the  means  of  litiga- 
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tion  between  the  two  parties  incidentally  established  with- 
out any  molestation  or  interference  with  the  person  of  the 
defendant,  yet  if  the  defendant  chooses  to  appear,  for  the 
purpose   of  protecting   his  goods   and  investigating  the 
matter  in  dispute,  he   may  convert  that  which  was  origi- 
nally a  proceeding  in  rem  into  a  proceeding  in  personam. 
And  such  is  commonly  the  course  in  the  Scotch  courts. 
If,  therefore,  as  in  Holland,  and  in  some  other  countries, 
where   goods   may' be  taken  for  the  purpose  of  founding 
jurisdiction,  the  defendant  may  come  in  and  convert  the 
proceeding  in  rem  into  a  proceeding  in  personam,  and  so 
attorn  or  submit   himself   to  the  jurisdiction,  it  seems  to 
me  that  there  is  no  distinction  between  that  case  and  the 
present,  where  there   has   been  no   attempt  on  the  part 
of  the  plaititiff  to  disturb  the  comfort  or  interfere  with  the 
personal  liberty  of  the  foreign  minister;  but  where  there 
has  been  the  mere  issuing  of  a  writ  to  which  he  has  volun- 
tarily appeared,  and  thus  submitting  himself  to  the  juris- 
diction, I  do  not  feel  myself  at  all  pressed  by  the  argument 
urged  by  Mr.  Willes,  that  the  privilege  in  question,  being 
the    privilege   of     the    sovereign,   cannot   be    abandoned 
or   waived   by  the  ambassador;  for,  when  the  authorities 
upon  which  that  argument  is  sought  to  be  sustained,  come 
to  be  examined,  they  do  not  show  that  the  ambassador  may 
not   submit,  himself  to  the  jurisdiction  for  the  purpose  of 
having   the   matter  in   difference   investigated   and  ascer- 
tained ;  but  only  that  the  sacred  character  of  the  person  of 
the  ambassador  cannot  be  affected,  by  any  act  or  consent 
on  his  part ;  and  that,  by  interfering  with  the  person  of 
the  ambassador,  or  with  the  goods  which  are  essential  to 
the  personal  comfort  and  dignity  of  his  position,  you  are 
in  effect  attacking  the  privilege  of  his  master. 

That,  however,  is  not  the  case  here ;  for  anything  that 
appears,  M.  Drouet  is  sued,  —  he  being  a  joint  contractor 
and  so  a  necessary  party  to  the  action,  —  merely  for  the 
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purpose  of  ascertaining  the  liability  of  the  other  defend- 
ants. If  he  had  not  thoaght  it  fit  to  attorn  to  the  juris- 
diction, but  allowed  judgment  to  go  against  him  by 
default,  non  constat  that  anything  would  have  been  done 
upon  the  judgment,  otherwise  than  by  enforcing  it  against 
the  other  defendants.  If  any  ca.  sa.  or  fi.  fa.  were  issued 
against  him  upon  the  judgment,  the  statute  of  Anne  would 
have  applied,  and  the  court  might  have  been  called  upon 
to  interfere  to  prevent  its  being  put  in  force  against  him. 
It  seems  to  me  that  M.  Drouet  here  has  courted  the  juris- 
diction, and  that  we  ought  not  to  interfere." 


DILLON'S  CASE. 

(Sdow'8  Cases,  p.  99.) 

IMMUNITIES   OF   CONSULS. 

In  1854  Mr.  Dillon,  then  consul  of  France  at  San  Fran- 
cisco, was  brought  into  the  United  States  District  Court, 
then  sitting,  on  an  attachment  for  refusing  to  obey  a  sub- 
poena duces  tecum  issued  from  that  court  to  compel  his 
attendance  at  a  criminal  trial  then  and  there  pending.  Mr. 
Dillon  protested  against  the  process  on  two  grounds:  (1) 
Immunity  from  such  process  by  international  law;  (2) 
immunity  under  the  French -American  treaty.  The  second 
point  was  merged  in  argument  in  the  first,  since  it  was 
agreed  by  couneel  that  the  treaty  privilege  could  not  stand 
in  the  way  of  a  party's  constitutional  right  to  meet  the 
witness  against  him  face  to  face,  unless  that  privilege  was 
in  accordance  with  public  international  law. 

On  this  question  the  court  (Hoffman,  J.,)  spoke  as 
follows : 

«*  If  the  accused,  by  virtue  of  the  constitutional  provi- 
sion in  this  case,  can  compel  the  attendance  of  the  consul 
of  France,  it  seems  necessarily  to  follow  the  attendance  of 
an  ambassador  could  in  like  manner  be  enforced. 
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««  The  immuQity  afforded  to  and  personal  inviolability  of 
ambassadors,  now  universally  recognized  by  the  law  of  na- 
tions, has  been  deemed  one  of  the  most  striking  instances 
of  the  advance  of  civilization  and  the  progress  of  enlight- 
ened and  liberal  ideas.  Though  resident  in  a  foreign 
country  to  which  they  are  deputed  (1  Kent.  Com.  45), 
their  persons  have,  by  the  consent  of  all  nations,  been 
deemed  inviolable;  nor  can  they,  says  the  same  high 
authority,  be  made  amenable  to  the  civil  or  criminal  juris- 
diction of  the  country.  By  fiction  of  law,  the  ambassador 
is  considered  as  if  he  were  out  of  the  territory  of  the  for- 
eign power,  and,  though  he  resides  within  the  foreign 
state,  he  is  considered  a  member  of  his  own  country,  re- 
taining  his  original  domicile,  and  the  government  he  rep- 
resents has  exclusive  cognizance  of  his  conduct  and  control 
over  his  person.     (1  Kent's  Com.  46.) 

**  Does,  then,  the  Constitution  of  the  United  States,  by 
the  provision  in  favor  of  persons  accused  of  crime,  intend 
to  subject  these  high  functionaries  to  the  process  of  the 
courts,  and  does  it  authorize  and  require  the  courts,  in  case 
of  disobedience,  to  violate  their  persons  and  disregard  im- 
munities universtilly  conceded  to  them  by  the  law  of  na- 
tions, by  imprisoning  them?  If,  as  is  the  received  doc- 
trine, the  ambassador  cannot,  even  in  the  .case  of  a  high 
crime  committed  by  himself,  be  proceeded  against,  it  is 
obvious  that  for  a  lesser  offense  of  a  contempt  or  diso- 
bedience to  an  order  of  a  court,  he  would  a  fortiori  not  be 
amenable  to  the  law.  The  only  ground  upon  which  the 
right  of  a  court  to  compel  the  attendance  of  an  ambassador 
by  its  process,  and  to  punish  him  if  he  disobey  it,  can  be 
placed,  is  that  the  Constitution  is  in  this  case  in  conflict 
with  and  paramount  to  the  law  of  nations,  and  the  immunity 
usually  conceded  to  ambassadors  is,  by  the  provision  in 
favor  of  the  accused  in  criminal  cases,  taken  away. 

*'  But  the  privilege  of  ambassadors  from  arrest,  under 
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any  circumstances,  has  been  declared  by  congress 
by  special  legislation.  By  the  twenty-fifth  section  of 
the  act  of  congress  of  April  30th,  1790,  it  is  en- 
acted thati  ♦  if  any  writ  or  process  sue  out  of  any 
courts  of  the  United  States,  or  of  a  particular  state,  or  by 
any  judge  or  justice  therein  respectively,  whereby  the  per- 
son of  an  ambassador  may  be  arrested  or  imprisoned,  or  his 
goods  distrained,  seized,  or  attached,  such  writ  and  process 
shall  be  deemed  and  adjudged  to  be  utterly  null  and  void 
to  all  intents,  construction,- and  purposes  whatever.'  " 

When  the  attachment  was  served  on  Mr.  Dillon,  he 
hauled  down  the  consular  flag ;  and  the  case  was  taken  up 
by  the  French  minister  at  Washington,  as  involving  a 
gross  disrespect  to  France.  A  long  and  animated  contro- 
versy between  Mr.  Marcy,  then  Secretary  of  State,  and  the 
French  Government  ensued.  The  fact  that  an  attachment 
had  issued  under  which  Mr.  Dillon  was  brought  into  court 
was  regarded  by  the  French  Government  as  not  merely  a 
contravention  of  the  treaty,  but  an  offense  by  international 
law;  and  it  was  agreed  that  the  disrespect  was  not  purged 
by  the  subsequent  discharge  of  Mr.  Dillon  from  arrest.  It 
was  urged,  also,  that  the  fact  that  the  subpoena 
contained  the  clause  duces  tecum  involved  a  violation 
of  the  consular  archives.  Mr.  Marcy,  in  a  letter  of  Sep- 
temper  14th,  1854,  to  Mr.  Mason,  then  minister  at  Paris, 
discussed  these  qualities  at  great  length.  He  maintains 
that  the  provision  in  the  Federal  Constitution  giving 
defendants  opportunity  to  meet  witnesses  procured  against 
them  face  to  face,  overrides  conflicting  treaties,  unless  in 
cases  where  such  treaties  embody  exceptions  to  this  right 
recognized  as  such  when  the  Constitution  was  framed. 
One  of  these  exceptions  relates  to  the  case  of  diplo- 
matic     representatives.      **  As      the     law     of      evidence 

• 

stood     when      the      Constitution     went     into     effect," 
says    Mr.    Marcy,    **  ambassadors     and    ministers    could 
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not  be  served  with  compulsory  process  to  appear  as 
witnesses,  and  the  clause  in  the  Constitution  referred  to. 
did  not  give  the  defendant  the  right  in  criminal  prosecutions 
to  compel  their  attendance  in  court.  **  This  privilege, 
however,  Mr.  Marcy  maintained,  did  not  extend  to  con- 
suls, and  consuls,  therefore,  could  only  procure  the  privilege 
when  given  to  them  by  treaty  which,  in  criminal  cases,  was 
subject  to  the  limitations  of  the  Constitution  of  the  United 
States.  Mr.  Marcy,  however,  finding  that  the  French 
Government  continued  to  regard  the  attachment,  with  the 
subpoena  duces  tecum,  as  an  attack  on  its  honor,  offered, 
in  a  letter  to  Mr.  Mason,  dated  January  18th,  1855,  to 
compromise  the  matter  by  a  salute  to  the  French  flag  upon 
a  French  man-of-war,  stopping  at  San  Francisco.  Count 
de  Sartejes,  the  French  minister  at  Washington,  asked  in 
addition  that  when  the  consular  flag  at  San  Francisco  was 
rehoisted,  it  should  receive  a  salute.  This  was  declined  by 
Mr.  Marcy. 

In  August,  1855,  after  along  and  protracted  controversy, 
the  French  Government  agreed  to  accept  as  a  sulSicient 
satisfaction  an  expression  of  regret  by  the  Government  of 
the  United  States,  coupled  with  the  provisions  that**  when 
a  French  national  ship  or  squadron  shall  appear  in  the 
harbor  of  San  Francisco  the  United  States  authorities 
there,  military  or  naval,  will  salute  the  national  flag  borne 
by  such  ship  or  squadron  with  a  national  salute,  at  an  hour 
to  be  specified  and  agreed  on  with  the  French  naval  com- 
manding officer  present,  and  the  French  ship  or  squadron 
whose  flag  is  thus  saluted  will  return  the  salute  gun  for 
gun.'' 

In  a  dispatch  to  Mason,  American  minister  to  France,  Mr. 
Marcy  said:  **  The  Constitution  is  to  prevail  over  a  treaty 
where  the  provisions  of  the  one  come  in  conflict  with  the 
other.  It  would  be  difficult  to  find  a  reputable  lawyer  in 
this  country  who  would  not  yield  a  ready  assent  to  this 
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proposition.  Mr.  Dillon's  counsel  admitted  it  in '  his 
argument  for  the  consul's  privilege  before  the  Court  in 
California. 

*♦  The  sixth  amendment  to  the  United  States  Constitu- 
tion gives,  in  general  and  comprehensive  language,  the 
right  to  a  defendant  in  criminal  prosecutions  to  have  com- 
pulsory process  to  procure  the  attendance  of  witnesses  in 
his  favor.  Neither  Congress  nor  the  treaty-making  power 
are  competent  to  put  any  restriction  on  this  constitutional 
provision.  There  was,  however,  at  the  time  of  its  adop- 
tion, some  limit  to  the  range  of  its  operation.  It  did  not 
give  to  such  a  defendant  the  right  to  have  compulsory 
process  against  all  persons  whatever  but  only  against  such 
as  were  subject  to  subpoena  at  that  time,  such  as  might  by 
existing  law  be  witnesses. 

**  There  were  then  persons  and  classes  of  persons  who 
were  not  thus  subject  to  that  process,  who  by  privileges 
and  mental  disqualifications,  could  not  be  made  witnesses, 
and  this  constitutional  provision  did  not  confer  the  right 
on  the  defendant  to  have  compulsory  process  against  them. 
As  the  law  of  evidence  stood  when  the  Constitution  went 
into  effect,  ambassadors  and  ministers  could  not  be  served 
with  compulsory  process  to  appear  as  witnesses,  and  the 
clause  in  the  Constitution  referred  to  did  not  give  to  the 
defendant  in  criminal  prosecution  the  right  to  compel  their 
attendance  in  court.  But  what  was  the  case  in  this 
respect  as  to  consuls?  They  had  not  the  diplomatic  privi- 
leges of  ambassadors  and  ministers.  After  the  adoption  of 
the  Constitution  the  defendant  in  a  criminal  prosecution 
had  the  right  to  compulsory  process  to  bring  into  court  as 
a  witness  in  his  behalf  any  foreign  consul  whatsoever. 

*«  If  he  then  had  it,  and  has  it  now,  when  and  how  has 
this  Constitutional  right  been  taken  from  him?  Congress 
could  not  take  it  away,  neither  could  the  treaty-making 
power,  for  it  is  not  within  the  competence  of  either  to 
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modify,  or  restrict  the  operation  of  any  provision  of  the 
Constitution  of  the  United  States." 


THB  RAPID. 
(8  Craaicli,  156.) 

EFFECT    OF    COMMENCEMENT    OF   WAR   UPON    INTERCOURSE. 

Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows: 

This  capture  was  made  on  the  high  seas,  about  a  month 
after  the  declaration  of  war.  The  claimant,  Harrison, 
had  purchased  a  quantity  of  English  goods  in  England, 
**a  long  time,"  to  use  his  own  language,  before  the  decla- 
ration of  war,  and  deposited  them  on  a  small  island 
called  Indian  Island,  near  to  the  line  between  Nova  Scotia 
and  these  States.  Upon  the  breaking  out  of  the  war,  his 
agents  in  Boston  hired  The  Rapid,  a  licensed  vessel  in  the 
cod-fishery,  to  proceed  to  the  place  of  deposit,  and  bring 
away  these  goods.  On  her  return  she  was  captured  by 
The  Jefferson,  a  privateer,  and  was  condemned  for  trading 
with  the  enemy's  country. 

On  the  argument,  it  was  contended,  in  behalf  of  the  ap- 
pellant, that  this  was  not  a  trading  within  the  meaning  of 
the  cases  cited  to  support  the  condemnation;  that,  on  the 
breaking  out  of  a  war,  every  citizen  had  a  right,  and  it 
was  the  interest  of  the  community  to  permit  her  citizens, 
to  withdraw  property  lying  in  an  enemy's  country,  and 
purchased  before  the  war;  finally,  that  neither  the  decla- 
ration of  war,  nor  the  commission  of  the  privateer,  author- 
ized the  capture  of  this  vessel  and  cargo,  as  they  were, 
in  fact,  American  property. 

It  is  understood  that  the  claim  of  the  United  States  for 
the  forfeiture  is  not  now  interposed.  The  court,  there- 
fore, enters  upon  this  consideration  unembarrassed  by  a 
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claim  which  would  otherwise  override  every  qaestion  now 
before  us. 

This  is  the  first  case,  since  its  organization,  in  which  the 
court  has  been  called  upon  to  assert  the  rights  of  war 
against  the  property  of  a  citizen.  It  is  with  extreme  hesi- 
tation, and  under  a  deep  sense  of  the  delicacy  of  the  duty 
which  we  are  called  upon  to  discharge,  that  we  proceed  to 
adjudge  the  forfeiture  of  private  right,  upon  principles  of 
public  law  highly  penal  in  their  nature,  and  unfortunately 
too  little  understood. 

But  a  new  state  of  things  has  occurred —  a  new  charac- 
ter has  been  assumed  by  this  nation,  which  involves  it  in 

« 

new  relations,  and  confers  on  it  new  rights ;  which  imposes 
a  new  class  of  obligations  on  our  citizens,  and  subjects  them 
to  new  penalties. 

The  nature  and  consequences  of  a  state  of  war  must 
direct  us  to  the  conclusions  which  we  are  to  form  on  this 
case. 

On  this  point  there  is  really  no  difference  of  opinion 
among  jurists:  there  can  be  none  among  those  who  will 
distinguish  between  what  it  is  in  itself,  and  what  it  ought 
to  be  under  the  influence  of  a  benign  morality  and  the 
modern  practice  of  civilized  nations. 

In  the  state  of  war,  nation  is  'known  to  nation  only  by 
their  armed  exterior ;  each  threatening  the  other  with  con- 
quest or  annihilation.  The  individuals  who  compose  the  bel- 
ligerent States  exist,  as  to  each  other,  in  a  state  of  utter 
occlusion.     If  they  meet,  it  is  only  in  combat. 

War  strips  man  of  his  social  nature ;  it  demands  of  him 
the  suppression  of  those  sympathies  which  claim  man  for 
a  brother ;  and  accustoms  the  ear  of  humanity  to  hear  with 
indifference,  perhaps  exultation,  *Hhat  thousands  have 
been  slain." 

These  are  not  the  gloomy  reveries  of  the  bookman. 
From  the  earliest  time  of   which  historians  have  written 
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or  poets  imagined,  the  victor  conquered  bat  to  slay,  and 
slew  but  to  triumph  over  the  body  of  the  vanquished. 
Even  when  philosophy  had  done  all  that  philosophy  could 
do  to  soften  the  nature  of  man,  war  continued  the  gladi- 
atorial combat;  the  vanquished  bled  wherever  caprice  pro- 
nounced her  fiat.  To  the  benign  influence  of  the  Christian 
religion  it  remained  to  shed  a  few  faint  rays  upon  the  gloom 
of  war;  a  feeble  light,  but  barely  sufficient  to  disclose  its 
horrors.  Hence,  many  rules  have  been  introduced  into 
modem  warfare,  at  which  humanity  must  rejoice,  but 
which  owe  their  existence  altogether  to  mutual  concessions 
and  constitute  so  many  voluntary  relinquishments  of  the 
rights  of  war.  To  understand  what  it  is  in  itself,  and 
what  it  is  under  the  influence  of  modern  practice,  we  have 
but  too  many  opportunities  of  comparing  the  habits  of 
savage,  with  those  of  civilized  warfare.  " 

On  the  subject  which  particularly  affects  this  case,  there 
has  been  no  general  relaxation.  The  universal  sense  of 
nations  has  acknowledged  the  demoralizing  effects  that  would 
result  from  the  admission  of  individual  intercourse.  The 
whole  nation  are  embarked  in  one  common  bottom,  and 
must  be  reconciled  to  submit  to  one  common  fate.  Every 
individual  of  the  one  nation  must  acknowledge  every  indi- 
vidual of  the  other  nation  as  his  own  enemy  —  because  the 
enemy  of  his  country.  It  is  not  necessary  to  quote  the 
authorities  on  this  subject;  they  are  numerous,  explicit, 
respectable,  and  have  been  al)Iy  commented  upon  in  the 
argument. 

But,  after  deciding  what  is  the  duty  of  the  citizen,  the 
question  occurs,  what  is  the  consequence  of  a  breach  of 
that  duty  ? 

The  law  of  prize  is  part  of  the  law  of  nations.  In  it, 
a  hostile  character  is  attached  to  trade,  independently  of 
the  character  of  the  trader  who  pursues  or  directs  it. 
Condemnation  to  the  use  of  the  captor  is  equally  the  fate 
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of  the  property  of  the  belligerent,  and  of  the  property 
found  eno^ao^ed  in  antineutral  trade.  But  a  citizen  or 
ally  may  be  engaged  in  a  hostile  trade,  and  thereby 
involve  his  property  in  the  fate  of  those  in  whose  cause 
he  embarks. 

This  liability  of  the  property  of  a  citizen  to  condemna- 
tion as  prize  of  war,  may  be  likewise  accounted  for  under 
other  considerations.  Everything  that  issues  from  a  hos- 
tile country  is,  prima  facie,  the  property  of  the  enemy; 
and  it  is  incumbent  upon  the  claimant  to  support  the 
negative  of  the  proposition.  But  if  the  claimant  be  a 
citizen  or  an  ally  at  the  same  time  that  he  makes  out  his 
interest,  he  confesses  the  commission  of  an  offense  which 
under  a  well-known  rule  of  the  civil  law,  deprives  him  of 
his  right  to  prosecute  his  claim. 

This  doctrine,  however,  does  not  rest  upon  abstract 
reason.  It  is  supported  by  the  practice  of  the  most  en- 
lightened (perhaps  we  may  say  of  all)  commercial  nations. 
And  it  affords  us  full  confidence  in  our  decision,  that  we 
find,  upon  recurring  to  the  records  of  the  court  of  appeals 
in  prize  cases  established  during  the  revolutionary  war,  that, 
in  various  cases,  it  was  reasoned  upon  as  the  acknowledged 
law  of  that  court.  Certain  it  is  that  it  was  the  law  of 
England  before  the  Revolution,  and  therefore  constitutes  a 
part  of  the  admiralty  and  maritime  jurisdiction  conferred 
on  this  court,  in  pursuance  of  the  Constitution. 

After  taking  this  general  view  of  the  principal  doctrine 
on  this  subject,  we  will  consider  the  points  made  in  behalf 
of  the  claimant  in  this  case,  and,  (1)  Whether  this  was 
a  trading,  in  the  eye  of  the  prize  law,  such  as  will  subject 
the  property  to  capture? 

The  force  of  the  argument,  on  this  point,  depends  upon 
the  terms  made  use  of.  If  by  trading,  in  prize  law,  was 
meant  that  signification  of  the  term  which  consists  in 
negotiation  or  contract,  this  case  would  certainly  not  come 
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under  the  penalties  of  the  rule.  But  the  object,  policy, 
and  spirit  of  the  rule  is  to  cut  off  all  communication  or 
actual  locomotive  intercourse  between  individuals  of  the 
belligerent  states.  Negotiation  or  contract  has,  tberefoi-e, 
no  necessary  connection  with  the  offense.  Intercourse  in- 
consistent with  actual  hostility,  is  the  offense  against  which 
the  operation  of  the  rule  is  directed ;  and  by  substituting 
this  definition  for  that  of  trading  with  an  enemy,  an  answer 
is  given  to  this  argument. 

2.  Whether,  on  the  breaking  out  of  a  war,  the  citizen 
has  a  right  to  remove  to  his  own  country  with  his  property, 
is  a  question  which  we  conceive  does  not  arise  in  this  case. 
This  claimant  ceilainly  had  not  a  right  to  leave  the  United 
States  for  the  purpose  of  bringing  home  his  property  from 
an  enemy  country ;  much  less  could  he  claim  it  as  a  right 
to  bring  into  his  country  goods,  the  importation  of  which 
was  expressly  prohibited.     As  to  the  claim  for  the  vessel, 
it  is  founded  on  no  pretext  whatever ;  for  the  undertaking, 
besides  being  in  violation  of  two  laws  of  the  United  States, 
was  altogether  voluntary  and  inexcusable.     With  regard  to 
the  importations  from  Great  Britain  about  this  time,  it  is 
well  known  that  the  forfeiture  was  released  on  grounds 
of  policy  and  a  supposed  obligation  induced  by  the  assur- 
ances which  had  been  held  out  by  the  American  charg^ 
d'affaires  in  England.     But  this  claimant  could  allege  no 
such  excuse. 

3.  On. the  third  point,  we  are  of  opinion  that  the  fore- 
going observations  furnish  a  sufficient  answer. 

If  the  right  to  capture  property  thus  offending,  grows 
out  of  the  state  of  war,  it  is  enough  to  support  the  con- 
demnation in  this  case,  that  the  act  of  Congress  should  pro- 
duce a  state  of  war,  and  that  the  commission  of  tho  pri- 
vateer should  authorize  the  capture  of  any  property  that 
shall  assume  the  belligerent  character. 

Such  a  character  we  are  of  opinion  this  vessel  and  cargo 
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took  upon  herself;  or,  at  least,  she  is  deprived  of  the  right 
to  prove  herself  otherwise. 

We  are  aware  that  there  may  exist  considerable  hardsnip 
in  this  case;  the  owners,  both  of  vessel  and  cargo,  may 
have  been  unconscious  that  they  were  violating  the  duties 
which  a  state  of  war  imposed  upon  them.  It  does  not 
appear  that  they  meant  a  daring  violation  either  of  the  laws 
or  belligerent  rights  of  their  country.  But  it  is  the  un- 
envied  province  of  this  court  to  be  directed  by  the  head, 
and  not  the  heart.  In  deciding  upon  principles  that  must 
define  the  rights  and  duticb  of  the  citizen  and  direct  the 
future  decisions  of  justice,  no  latitude  is  left  for  the  exer- 
cise of  feeling. 


CHAPTER   V. 


BoundarlM  of 

state. 


Moimtaliis* 


Btren. 


PROPERTY. 
SECTION  I.    TERRITORIAL  PROPERTY. 

The  territorial  property  of  a  state  consists  of  all  the 
land  and  water  within  its  boundaries.  These  boundaries 
^may  be  either  artificial  or  natural,  i.  e.,  they  may  be  arbi- 
trary lines  drawn  from  certain  fixed  points  to  others  or 
they  may  be  natural  objects,  as  mountain  ridges  or  rivers. 
The  former  have  the  advantage  as  regards  definiteness,  the 
latter  as  a  means  of  defense.  The  lack  of  definiteness  in 
the  case  of  the  latter  has  led  to  certain  rules  of  interpre- 
tation. 

In  case  a  mountain  chain  is  mentioned  as  the  boundary 
between  states  this  is  interpreted  as  meaning  that  the 
water-divide,  rather  than  a  straight  line  drawn  from  peak 
to  peak,  forms  the  frontier.  But  this  rule  is  not  always 
easy  of  application,  so  that  in  the  case  of  our  northeast 
boundary  line  it  took  years  to  reach  an  agreement  concern- 
ing it.  The  matter  appears  easy  enough  to  one  looking  at 
a  map,  but  to  the  surveyors  on  the  ground  it  is  by  no 
means  easy. 

Where  a  river  is  named  as  the  boundary,  what  is  meant 
depends  upon  whether  the  opposite  bunk  is  occupied  or 
unoccupied  territory.  If  the  former,  the  rule  of  interpre- 
tation now  established  provides  that  the  middle  of  the 
stream  shall  be  the  boundary  line.  In  the  case  of  streams 
that  are  not  navigable  it  is  a  line  equidistant  from  each 
bank,  but  in  the  case  of  navigable  streams  it  is  the  thalweg^ 
or  thread  of  the  stream.  This  is  clearly  to  enable  each  to 
navigate  the  stream  without  going  into  the  territory  of  the 
other.  If  the  opposite  bank  is  unoccupied  territory  then 
the  rule  provides  that  as  possession  of  the  stream  in  its 
(134) 
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entirety  would  be  of  advantage  to  the  state  possessing  it 
and  would  conflict  with  the  rights  of  no  other  state  an 
intention  to  take  such  possession  may  be  presumed.  The 
burden  of  showing  that  the  opposite  bank  was  unoccupied 
territory  rests  upon  the  state  claiming  possession  of  the 
entire  stream  under  this  rule.  When,  however,  the  pos- 
session of  the  entire  stream  has  been  once  established, 
whether  by  occupation  or  cession  this  carries  with  it  a 
right  to  the  use  of  the  opposite  bank  for  certain  purposes. 
This  phase  of  the  rule  has  at  times  been  pushed  to  ridicu- 
lous lengths.  As  when  by  the  Peace  of  Westphalia,  in 
1648,  the  river  Oder  was  ceded  to  Sweden,  by  the 
Empire,  she  claimed  that  this  gave  her  territory  to  the  ex- 
tent of  two  miles  from  the  bank  as  an  inseparable  accessory 
to  the  stream. 

Where  the  title  to  the  entire  stream  is  acquired  by  treaty 
the  object  of  the  cession  should   be  taken  into  account.  ^^rpoamM  tor 

whloli  fltream  Is 

For  if  from  the  treaty  it  appeared  that  the  stream  was  acquired, 
acquired  for  the  sake  of  the  fisheries  this  would  have, 
a  bearing  upon  the  shore  rights  which  could  reasonably  be 
claimed.  Or,  as  in  the  case  of  the  cession  of  the  Foron  to 
Geneva  by  Sardinia  in  1816,  where  it  was  clear  from  the 
treaty  that  the  acquisition  was  for  the  purpose  of  putting 
an  end  to  the  disputes  as  to  the  rights  to  the  use  of  its 
waters  for  the  purpose  of  supplying  power  for  mills  and 
factories,  there  could  be  founded  upon  this  possession  of 
the  entire  stream  no  reasonable  claim  to  the  shore  rights 
for  other  purposes. 

A  change  in  the  course  of  the  stream  may  or  may  not 
cause  a  change  in  the  location  of  the  boundary  line.  If  chanirein 
the  change  is  gradual,  it  does;  if  sudden,  so  as  to  form  an^J^^.^ 
entirely  new  bed,  it  does  not.  In  the  former  case,  the 
boundary  line  may,  by  following  the  thread  of  the  stream, 
move  a  considerable  distance  in  one  direction  or  the  other; 
but  in  the  latter  case,  it  will  be  the  old  bed  of  the  stream. 
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and  hence  remain  in  the  Bame  place.  Upon  this  point  the 
Attorney-General  of  the  United  States  said  in  1856 :  ♦♦  When 
a  river  is  the  dividing  limit  of  arcifinious  territories,  the 
natural  changes  to  which  itself  is  liable,  or  which  its  action 
may  produce  on  the  face  of  the  country,  give  rise  to  vari* 
ous  questions,  according  to  the  physical  events  which  occur, 
and  the  previous  relation  of  the  river  to  the  respective 
territories.  The  most  simple  of  all  the  original  conditions 
of  the  inquiry  is  where  the  river  appertains  by  convention 
equally  to  both  countries,  their  rights  being  on  either 
side  of  the  ftlum  aquae f  or  middle  of  the  channel  of  the 
stream.     That  is  the  present  fact. 

*'  With  such  conditions,  whatever  changes  happen  to  either 
bank  of  the  river  by  accretion  on  the  one  or  degradation  of 
the  other;  that  is,  by  the  gradual  and,  us  it  were,  insensi- 
ble  accession  or  abstraction  of  mere  particles,  the  river  as 
it  runs  continues  to  be  the  boundary.  One  country  may, 
in  process  of  time,  lose  a  little  of  its  territory,  and  the 
other  gain  a  little,  but  the  territorial  relations  cannot  be 
reversed  by  such  imperceptible  mutations  in  the  course  of 
the  river.  The  general  aspect  of  things  remains  unchanged. 
And  the  convenience  of  allowing  the  river  to  retain  its 
previous  function,  notwithstanding  such  insensible  changes 
in  its  course,  or  in  either  of  its  banks,  outweighs  the  in- 
conveniences even  to  the  injured  party;  it  is  a  detriment, 
which,  huppening  gradually,  is  inappreciable  in  the  succes- 
sive moments  of  its  progression. 

*«  But,  on  the  other  hand,  if,  deserting  its  original  bed, 
the  river  forces  for  itself  a  new  channel  in  another  di- 
rection, then  the  nation,  through  whose  territory  the  river 
thus  breaks  its  way,  suffers  injury  by  the  loss  of  territory 
greater  than  the  benefit  of  retaining  the  natural  river  boun- 
dary, and  that  boundary  remains  in  the  middle  of  the  de- 
serted river  bed.  For,  in  truth,  just  as  a  stone  pillar  con- 
stitutes a  boundary,  not  because  it  is  a  stone,  but  because  of 
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the  place  in  which  it  stands,  so  a  river  is  made  the  limit  of 
nations,  not  because  it  is  running  water  bearing  a  certain 
geographical  name,  but  because  it  is  water  flowing  in  a  given 
channel,  and  within  given  banks,  which  are  the  real  inter- 
national boundary."  >  There  is  little  doubt  but  that  this  is 
still  a  correct  statement  of  the  law. 

Whether  a  fringe  of  uninhabited  islands  extending  for 
some  distance  from  the   shore  should  be   considered   as  f'*^'^  ®' *•" 

lands. 

within  the  territorial  boundaries  of  a  state  is  hard  to  de- 
termine. In  some  cases  it  is  sufficiently  clear  that  they 
should,  while  in  others  it  is,  to  say  the  least,  very  doubt- 
ful. The  general  lay  of  the  land  must  be  taken  into  con- 
sideration in  order  to  determine  intelligently,  hence  it  is 
practically  impossible  to  formulate  a  general  rule ;  each 
case  rests  upon  its  own  merits. 

The  matter  is  of  greatest '  importance  where  these 
islands  run  nearly  parallel  to  the  mainland  and  inclose  a 
considerable  body  of  water.  If  this  stretch  of  water  is 
more  than  a  marine  league  wide,  is  it  a  part. of  the  terri- 
torial waters  of  the  state?  Or  in  other  words  must  the 
boundary  be  considered  as  a  marine  league  beyond  the 
islands?  If  the  stretch  of  water  is  but  a  few  miles  wide, 
or,  if  several  miles  wide  and  shallow,  so  that  it  is  not  navi- 
gable, it  is  generally  conceded  to  be  a  part  of  the  terri- 
torial waters  of  the  state.  Such  fringes  of  islands  are 
frequent*  off  the  coast  of  Florida  and  we  have  never  hesi- 
tated to  consider  the  inclosed  sheets  of  water  as  a  part  of 
our  territorial  waters,  nor  has  our  view  of  the  matter  been 
questioned.  Another  example  of  this  is  the  Archipelago 
de  lo8  Canaries  which  incloses  a  stretch  of  shallow  water 
nearly  one  hundred  miles  in  width,  yet  there  can  be  little 
doubt  but  that  the  boundaries  of  Cuba  are  outside  this 
fringe  of  islands,  so  that  the  inclosed  water  is  in  effect  a 
Cuban  lake.  If  upon  the  other  hand  the  body  of  inclosed 
water  is  large  and  navigable  and  there  are  deep  channels 
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between  the  islands  so  that  the  body  of  water  is  access'ole 
from  the  ocean,  as  is  the  case  with  Behring  Sea^  the 
boundary  line  is  a  marine  league  from  the  mainland  and 
not  from  the  outer  edge  of  the  fringe  of  islands. 

Such  being  the  territorial  property  of  a  state,  what  are 
Modes  of  ao-  ^jjg  modcs  of  acquiring  it?  These  are:  Occupation,  cod- 
toriai  property  quest,  cessiou,  prescription,  and  accretion.  That  these 
o  ft  eta  .  overlap  each  other  to  some  extent  will  be  readily  seen ;  as 

for  instance,  occupation  merges  into  prescription,  and 
conquest  is  usually  swallowed  up  in  cession ;  yet  there  is  a 
sufficient  difference  between  them  to  warrant  our  discuss- 
ing them  separately. 

If  territory  is  unoccupied,  a  state  may  by  taking  posses- 
sion of  it  under  circumstances  which  indicate  an  intention 
to  continue  in  possession,  acquire  title  to  the  property, 
oeenpatioii.  j^^^  jjj  international  law," territory  is  considered  as  unoc- 
cupied which  is  not  in  the  possession  of  any  civilized 
people. 

While  formerly  discovery  was  considered  as  sufficient 
Dteeorexy  stTee  ^pon  which  to  basc  a  title  to  the  territory  discovered,  it  is 
merely  inchoate  Qow  rccognizcd  as  giving  Simply  an  inchoate  title  which 

amounts  to  nothing  unless  followed  up  by  occupation. 
When  we  remember  the  disputed  claims  of  title  to  the 
territory  of  what  is  now  the  United  States  resulting  from 
the  old  rule  of  basing  title  upon  mere  discovery,  it  is  not 
at  all  surprising  that  the  conclusion  shall  have  been  reached 
that  such  a  basis  was  altogether  too  vague  and  uncertain 
and  hence  should  be  discarded.  The  old  rule  that  discovery 
of  unoccupied  land,  or  what  is  the  same  thing,  land 
occupied  by  uncivilized  peoples  will  be  found  in  Johnson 
V.  Mcintosh,  8  Wheaton,  533.  After  reviewing  the 
practice  of  European  nations  upon  this  point,  the  court 
says:  "Thus  all  nations  of  Europe,  who  have  acquired 
territory  on  this  continent,  have  asserted  in  themselves, 
and  recognized  in  others,   the  exclusive   right  of  the  dis- 
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ooverer  to  appropriate  lands  occupied  by  the  Indians  and  to 
convey  a  title  to  them  subject  only  to  the  Indian  right  of 
occupancy."  What  was  true  of  the  Indians  would  apply 
to  all  uncivilized  people.  Though  this  was  the  law  at  the 
time  the  decision  was  rendered,  it  is  not  now  and  has  not 
been,  as  to  Africa,  since  the  Conference  of  Berlin,  1885. 

As  occupation  may  lawfully  form  the  basis  of  a  state's 
title  to  territory,  it  becomes  important  for  us  to  inquire JJ^f^^^J^^^pJf. 
what  constitutes  occupation?  The  possession  must,  in  the**®"- 
first  place,  he  either  by  persons  acting  under  the  authority 
of  the  state  or  if  by  unauthorized  persons  their  act  must 
be  ratified  by  the  state  upon  whose  behalf  they  acted. 
The  possession  in  order  to  amount  to  occupation  must  be 
reasonably  permanent.  Thus,  if  a  navigator,  whether 
commissioned  by  his  state  or  not,  should  take  possession 
of  an  uninhabited  island  and  declare  it  to  be  the  property 
of  his  sovereign  and  then  sail  away  without  leaving  persons 
there  to  exercise  control  over  it,  this  would  not  be  sufficient 
to  constitute  occupation. 

There  is  not  entire  agreement  as  to  the  extent  of  territory 
affected  by  an  act  of  occupation.  In  the  case  of  a  small 
island,  occupation  of  a  part  is  sufficient  to  give  title  to  the 
whole.  It  would  be  unreasonable  to  expect  that  every  acre 
should  be  occupied  or  under  actual  control  of  the  settlers,  toryaneeted  by 
Upon  this  part  of  the  rule  there  is  agreement,  but  when  we  ****'*'******''• 
come  to  deal  with  very  large  islands  and  continents  the 
matter  is  by  no  means  so  plain  and  we  are  met  with  differ- 
ences of  opinion.  As  occupation  usually  begins  at  the 
shore,  it  at  once  becomes  important  to  determine  to  what 
extent  of  hinterland  doen  such  an  occupation  give  title? 
Though  at  one  time  it  was  claimed  that  the  territory  at- 
tendant upon  such  occupation  extended  back  to  the  op- 
posite ocean,  as  in  the  case  of  the  early  settlements  of  this 
country,  yet  it  is  now  well  established  that  the  territory 
attendant  upon  such  occupation  extends  no  further  back 
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than  to  the  water  shed.  And  where  different  states  have 
made  settlements  upon  the  coast,  the  dividing  line  between 
them  is  midway  between  their  nearest  posts.  While  it  has 
been  contended  that  the  occupation  of  the  month  of  a 
river  gave  title  to  all  the  territory  drained  by  it,  such  a 
contention  is  hardly  in  accordance  with  the  law  at  the  pres- 
ent* time.  Another  state  may  occupy  the  territory  at  the 
source  and  push  its  settlements  down  toward  the  mouth  of 
the  stream  acquiring  title  as  it  goes  until  it  comes  to  the 
line  of  effective  occupation  of  the  state  which  started  at 
the  mouth.  Neither  does  occupation  of  one  bank  of  a 
river  preclude  another  state  from  occupying  and  thus  ac- 
quiring title  to  the  opposite  bank. 

The  application  of  the  law  of  occupation  has  given  rise 
GontroTerttosMto  somc  important  controversies  to  which  the  United  States 

has  been  a  party.  After  acquiring  Louisiana  from  France, 
in  1803,  we  claimed  the  Rio  Grande  as  the  southwest 
boundary  of  that  province,  basing  our  claim  upon  the 
French  title  which  passed  to  us  by  the  treaty.  The  French 
title  rested  upon  the  exploration  of  the  Mississippi  by  La 
Salle,  who  built  a  fort  at  the  mouth  of  the  river  and 
another  on  the  Bay  of  Espiritu  Santo  which  is  about  400 
miles  further  west.  The  latter  fort  was  however  destroyed 
by  the  Indians  four  years  later  (1689)  and  its  garrison 
massacred.  No  attempt  was  made  by  the  French  to  re- 
build, and  the  following  year  the  Spanish  took  possession 
of  the  bay  and  founded  settlements  along  it,  and  gradually 
pushed  their  settlements  eastward  to  a  point  near  the  Red 
River.  The  French  settlements  did  not  extend  further  west 
than  this  river.  The  contention  of  the  French  was  that 
their  taking  possession  of  the  Bay  of  Espiritu  Santo  ac- 
companied by  the  building  of  a  fort  was  such  occupation  as 
to  vest  in  them  the  definitive  title  and  that  any  subsequent 
settlements  in  that  place  by  Spain  were  merely  acts  of 
usurpation  and  hence  could  not  furnish  the  basis  of  any 
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Talid  title.  That  as  the  Bio  Grande  was  midway  between 
fispiritu  Santo  and  the  nearest  legitimate  Spanish  settle* 
ment  it  was  the  lawful  boundary  line.  Looking  at  it  from 
the  present,  it  seems  that  the  French  contention  rested 
upon  a  very  insecure  foundation,  for  their  occupation  of 
£spirita  Santo  was  not  sufficiently  permanent  to  give  title 
and  their  subsequent  action  indicated  an  abandonment  of 
whatever  temporary  rights  they  had  acquired.  The  title  of 
the  United  States,  to  Texas,  as  the  assignee  of  France,  was 
therefore  very  shadowy,  so  that  when  by  the  treaty  of  1819 
with  Spain  we  gave  up  our  claim  to  Texas  as  part  consider- 
ation for  West  Florida,  we  were  yielding  no  very  substan- 
tial rights. 

Our  claim  to  the  Oregon  Territory  rested  upon  a  much 
more  substantial  basis.  The  difficulty  in  reaching  a  con- 
clusion as  to  the  rights  of  the  respective  parties  to  this  0">«oa  *•"*• 
controversy  arises  from  the  dispute  as  to  the  facts.  The 
United  States  claimed  the  territory  upon  the  basis  of  ( 1 ) 
discovery  and  exploration  of  the  Columbia  River  by  Capt. 
Gray  in  1792;  (2)  subsequent  explorations  by  Lewis  and 
Clark;  (3)  priority  of  settlement;  (4)  Spanish  rights 
acquired  by  the  treaty  of  1819.  The  British  claim  rested 
upon  (1)  the  exploration  of  the  Columbia  River  by  Capt. 
Vancouver,  who  according  to  their  claim  had  discovered 
the  river  just  prior  to  its  discovery  by  Capt.  Gray;  (2) 
priority  of  settlement.  The  accuracy  of  these  contentions 
was  never  finally  settled  and  the  matter  was  compromised 
by  the  treaty  of  1846,  which  fixed  the  49th  parallel  as  the 
boundary  instead  of  the  Columbia  river,  which  the  British 
had  insisted  was  the  utmost  limit  of  their  concessions,  and 
instead  of  64-40',  our  claim  to  which  President  Polk  said, 
m  his  message  to  Congress,  rested  upon  <^  irrefragible  facts 
and  arguments." 

The    law   of  occupation  has  been   modified  and    to   a 
certain  extent  clarified  by  the  Conference  of  Berlin,  1885. 
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By  this  conference  it  was  agreed  that  *«  any  power  which 
henceforth  takes  possession  of  a  tract  of  land  on  the  coasts 
Bale  uid  down  of  the  African  continent  outside  of  its  present  possessions, 
fJrau»e'of^8S5  ^^  which  being  hitherto  without  such  possessions  shall 
M  to  Africa.  acquire  them,  as  well  as  the  power  which  assumes  a  pro- 
tectorate there »  shall  accompany  the  respecttve  act 
with  notification  thereof,  addressed  to  the  other  siornatorv 
powers  of  the  present  act,  in  order  to  enable  them,  if  need 
be,  to  make  good  any  claims  of  their  own,  and  the  signa- 
tory powers  of  the  present  act  recognize  the  obligation  to 
insure  the  establishment  of  authority  in  the  regions  occa- 
pied  by  them  on  the  coasts  of  the  African  continent  suffi- 
cient to  protect  existing  rights  and,  as  the  case  may  be, 
freedom  of  trade  and  transit  under  the  conditions  agreed 
upon."  Austria,  Belgium,  Denmark,  France,  Germany, 
Great  Britain,  Italy,  The  Netherlands,  Portugal,  Bussia, 
Spain,  Sweden,  and  Norway,  Turkey,  and  the  United 
States,  are  signatories  to  this  agreement.  Though  this 
agreement  applies  only  to  the  coasts  of  Africa,  it  was, 
nevertheless,  a  long  step  toward  the  fixing  of  a  more  defi- 
nite rule  as  to  occupation. 

The  rule  asjto  what  constitutes  an  abandonment  of  terri- 
tory once  occupied  has  occasioned  the  same  difficulty  and 
Abandonment.   ^^  about  as  Uncertain  as  that  governing  occupation.     That 

territory  once  occupied  may  be  abandoned  is  certain,  but 
the  evidence  of  an  intent  to  abandon  must  be  stronger  in 
proportion  to  the  effectiveness  and  time  of  occupation.  If 
there  is  satisfactory  evidence  of  an  intention  to  return, 
with  an  apparent  ability  to  reoccupy,  the  title  is  not  lost, 
whether  the  abandonment  is  voluntary  or  involuntary.  An 
intention  to  return  will,  for  a  reasonable  length  of  time,  be 
presumed. 

The  question  as  to  what  constitutes  an  abandonment  has 

p     a  an    .  j^|j.gjj^^|y  been  noticed  with  reference  to  Espiritu  Santo,  in 

which  case  the  abandonment  by  the  French,  after  less  than 
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a  year's  occupancy,  leaving  no  clear  evidence  of  intent  to 
return  and  in  fact  making  no  attempt  to  reoccupy,  was 
fairly  conclusive  evidence  that  it  was  permanently  aban- 
doned and  hence  the  title  was  lost. 

Another  good  illustration  of  this  is  the  case  of  Santa 
Lucia.  This  little  island  was  occupied  by  the  English  in  ®*"**^'*"**' 
1639,  but  unfortunately  the  entire  colony  was  massacred  the 
following  year  'by  the  Caribs.  For  ten  years  no  attempt 
was  made  by  the  English  to  recolonize  the  island ;  so  that 
to  the  French  who  came  there  in  1850  it  appeared  to  be 
unoccupied,  and  they  took  possession  of  it  as  unoccupied 
territory.  They  remained  in  peaceful  and  uninterrupted 
possession  for  fourteen  years,  when  they  were  attacked  by 
the  English  under  Lord  Willoughby  and  driven  into  the 
mountains,  from  which,  upon  his  retirement  three  years 
later,  they  returned  and  were  again  in  full  and  peaceful 
possession.  Whatever  became  of  them  is  not  known,  ex- 
cept that  they  disappeared.  By  the  treaty  of  Utrecht, 
1713,  the  island  is  referred  to  as  *•  neutral  *'  in  the  posses- 
sion of  the  Caribs.  That  the  English  had  abandoned  their 
first  occupation  is  sufficiently  clear,  nor  can  there  be  much 
doubt  but  that  their  second  occupation  was  also  abandoned 
and  their  title  lost.  At  any  rate,  the  title  of  the  French 
to  the  island  was  recognized  by  England  in  the  treaty  of 
1763,  and  as  such  recognition  was  not  accorded  under 
compulsion  it  may  fairly  be  taken  ab  the  view  of  England 
as  to  the  merits  of  the  case, 

The  effect  of  temporary  interruption  of  occupation  is 
well  illustrated  by  the  case  of  Delagoa  Bay  which  was  sub- 
mitted to  the  French  government  for  arbitration  in  i875.^^^®*®*^- 
The  territory  about  Delagoa  Bay  had  been  occupied  by 
Portugal  for  about  three  hundred  years,  but  she  was  for  a 
short  time  during  1823  not  in  control  of  a  strip  of  terri- 
tory belonging  to  a  rebellious  tribe,  during  which  time 
England  leased  from  this  tribe  a  strip  upon  which  to  estab- 
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lish  a  port.  The  arbitrator  decided  that  the  short  period 
during  which  the  occupying  state  was  not  in  control  was 
not  an  abandonment,  and  hence  the  title  had  never  passed 
from  Portugal.  England  acquiesced  in  the  decision,  not- 
withstanding she  needed  the  port  as  an  outlet  and  inlet  to 
her  Transvaal  territory . 

Historically  the  question  of  title  by  occupation  has  been 
a  very  important  one,  but  for  the  future  it  can  be  of  com- 
paratively little  practical  importance,  as  very  little  territory 
remains  unoccupied.  And  with  reference  to  that  which 
has  been  acquired  by  occupation,  even  though  the  occu- 
pation may  have  been  imperfect,  the  title  will  have  been 
rendered  good  by  prescription. 

Title  by  conquest  rests  upon  force,  which  after  a  certain 
length  of  time  receives  the  sanction  of  law.  Conquest  in 
the  military  sense  is  complete  when  the  victorious  army  is 
in  military  occupation,  t.  e.,  can,  within  the  territory  in 
question,  compel  obedience  to  its  mandates  by  force.  In 
the  legal  sense  it  requires  in  addition  to  possession  resting 
upon  force  a  formal  annexation  of  the  territory  and  an 
exercise  of  sovereignty  over  it  for  some  time. 

The  case  of  the  Elector  of  Hesse  Cassel  is  the  classic 
case  upon  the  question  of  title  by  conquest.  The  princi- 
pality of  the  Elector  was  seized  by  Napoleon  and  made  a 
part  of  the  Kingdom  of  Westphalia.  As  the  Elector  chose 
to  serve  in  the  Prussian  rather  than  in  the  army  of  Napo- 
leon, his  possessions  were  confiscated  as  a  part  punishment 
for  his  treason.  When  he  came  into  possession  of  his 
Electorate  after  the  Congress  of  Vienna  he  attempted  to 
collect  money  which  had  been  due  him  on  mortgages  but 
which  had  been  paid  to  Napoleon  during  the  time  he  was  in 
possession.  The  German  Universities  to  whom  the  ques- 
tion was  submitted  decided  that  the  conquest  by  Napoleon 
was  complete  and  the  confiscation  legal.  Title  by  conquest 
is  recognized  as  sufficient  in  most  countries,  but  not  in  the 
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United  States.  The  Supreme  Court  of  the  United  States 
has  decided  that  such  title  is  not  ^ood  until  confirmed  by 
treaty.  The  cases  upon  this  point  will  be  found  at  the  end 
of  the  chapter. 

With  reference  to  title  by  cession,  i.  c,  title  which  rests 
upon  contract,  the  matter  is  sufficiently  clear  so  that  very  cession. 
little  need  be  said.     If  one  stat«  cares  to  make  an  agree- 
ment with  another  whereby  it  passes  to  it  the  title  to  a 
certain  strip  of  its  territory,  it  seems  entirely  natural  that 
it  should  have  the  right  to   do  so.     Hence  when  Louisi- 
ana, Florida,  and  Alaska  were  sold  to  the  United  States  by 
France,  Spain,  and  Eussia,  respectively,  there  was  never 
any  question   but  that  the   United   States   received  good 
title.     And  since  in  a  contract  between  states  the  question 
of  adequacy  of  consideration  does  not  enter,  the  title  is 
equally  good  where  the  ceded  territory  is  a  gift.     Most 
usually  the  cession  results  from  defeat  in  war,  in  which 
case  there  is  usually  no  consideration,  although  there  may 
be  as  in  the  case  of  the  Philippines.     In  all  cases  of  cession 
the  title  rests  upon  the  recognition  of  a  transfer  by  the 
ceding  state.     This  recognition  nearly  always  takes  the 
form  of  a  treaty,  though  it  might  be  by  way  of  a  proclam- 
ation by  the  state   making  the  cession.     In  the  latter  case 
the  acceptance  of  the  territory  would  complete  the  con- 
tract.    The  validity  of  a  transfer  of  territory  by  a  bellig- 
erent during  a  war  is  justly  open  to  question.     For  as  was 
said  by  the  Supreme  Court  of  the  United  States   in   the 
case  of  Harcourt  v,  Gaillard  (12  Wheaton;  523),  ••  war  is 
a  suit  prosecuted  by  the  sword,  and  where  the  question  to 
be  decided  is  one  of  original  claim  to  territory,  grants   of 
soil  made  flagrante  bello  by  the  party  that  fails  can  only 
derive   validity  from  treaty  stipulations,"   to   which   the 
victorious  state  is  a  party. 

It  may  be  well  to  call  attention  to  the  fact  that  cession 
of  territory  from  one  state  to  another  does  not  affect  the 

10 
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tectorate.  Here  also  the  extent  of  the  rights  of  the  domi- 
nant state  is  by  no  means  a  fixed  quantity.  There  is 
always  the  claim  of  a  negative  right  to  keep  other  states 
from  doing  certain  things  within  the  sphere,  but  no  posi- 
tive right  of  internal  control.  The  dominant  state  assumes 
no  legal  responsibility  for  the  maintenance  of  order  or 
administration  of  justice  within  the  sphere.  The  main  dif- 
ference between  this  and  a  protectorate  is,  then,  the  degree 
of  responsibility  of  the  dominant  state  in  return  for  its 
title.  In  the  case  of  the  protectorate  this  responsibility  is 
legal  as  well  as  moral,  while  in  the  case  of  the  sphere  of 
influence  it  is  wholly  moral. 

The  territorial  property  of  a  state  is  subject  to  cer- 
tain burdens,  which,  following  the  terminology  of 
the  Roman  Law,  are  called  servitudes,  such  as  the  right 
of  other  states  to  peaceably  use  its  territorial  waters  for 
purposes  of  innocent  trade.  Viewed  from  the  standpoint 
of  its  origin  this  is  a  customary  servitude.  It  is  very 
doubtful  if  there  are  at  present  any  other  customary  servi- 
tudes, although  formerly  there  were  those  with  respect  to 
forests  and,  under  certain  circumstances,  the  passage  of 
troops.  Servitudes  may  also  arise  from  contract.  As, 
for  instance,  a  state  may  bind  itself  by  treaty  not  to  for- 
tify certain  parts  of  its  territory ;  not  to  keep  warships,  or 
not  more  than  a  certain  number,  in  a  given  place.  Con- 
tractual servitudes  are  negative  in  their  nature,  whereas 
customary  servitudes  are  positive. 


SECTION  II.     NONTBRRITORIAL   PROPERTY  OF   A  STATE. 

The  non-territorial  property  of  a  state  may  consist  in: 
(1)  public  vessels ;  (2)  private  vessels  carrying  the  national 
flctg;  (3)  goods  owned  by  its  citizens  but  embarked  in 
foreign  ships. 

With  reference  to  the  first  class,  whether  upon  the  high 
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seas  or  in  a  foreign  port,  the  jurisdiction  of  the  state  which 
possesses  them  is  not  impaired  or  subordinated  to  that  of 
anj  other  state.     To  such  an  extent  is  this  true  as  to  give  PnbUo  veMeu. 
rise  to  the  fiction  that  they  are  a  part  of  the  soil  of  the 
state  to  which  they  belong.     Such  being  its  immunities  it  • 
is  important  to  determine  what  constitutes  a  public  vessel. 
Upon  this  point  the  commission  of  the  commander  is  con- 
clusive.    If  according  to  this  the  vessel  appears  to  be  em-^utJaapulbiic 
ployed  for  public  purposes  even  though  such  employment ^••^*- 
may  not  be  permanent,  she  is  a  public  vessel.     Hence,  not 
only  warships,  but  dispatch  boats,  store  ships,  transports, 
ships  carrying  wireless  telegraphic  apparatus,  when  com- 
missioned to  act  for  the  state,  are  public  vessels. 

It  may  be  well  to  note  that  though  the  immunity  of 
public  vessels  is  now  thoroughly  established,  such  hJis  been  i„^^„j^i^,  ^^ 
the  case  only  within  the  last  century.  As  late  as  1794,p"*>"«'^«««*«« 
Attorney-General  Bradford  gave  it  as  his  opinion  that  *'  the 
laws  of  nations  invest  the  commander  of  a  foreign  ship  of 
war  with  no  exemption  from  the  jurisdiction  of  the  country 
into  which  she  comes."  And  nearly  thirty  years  later, 
1820,  when  asked  by  his  government  as  to  whether  or  not 
John  Brown,  a  British  subject,  who  had  escaped  from  a 
Spanish  prison  and  taken  refuge  on  a  British  man-of-war, 
ought  to  be  given  up  at  the  demand  of  the  Spanish  authori- 
ties. Lord  Stowell  decided  that  the  captain  had  no  right 
to  disregard  the  demand  of  the  Spanish  authorities  and 
said  further:  •*  I  am  led  to  think  that  the  Spaniards  would 
not  have  been  chargeable  with  illegal  violence,  if  they  had 
thought  proper  to  employ  force  in  taking  his  person  out  of 
the  vessel."  But  with  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  the  Exchange  v.  M'Faddon, 
in  1812,  the  present  rule  was  set  forth  in  such  a  convincing 
way  by  Justice  Marshall  that  it  soon  became  firmly  estab- 
lished. The  opinion  in  the  case  will  be  found  at  the  close 
of  this  chapter. 
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These  immunities  must,  however,  be  used  in  a  reasonable 

way  and  for  the  purposes  for  which  they  were  reasonably 

PvrpoM  of        intended.     If,  then,  the  public  vessel  makes  use  of   them 

immnBitiM.       ^^^  thepurpose  of  violating  the  health  regulations,  revenue, 

or  neutrality  laws  of  the  state  within  which  it  chances  to 
be,  she  thereby  forfeits  her  privileges  and  immunities  and 
in  extreme  cases  may  be  seized.  For,  as  Sir  James  Ste- 
phen says  in  his  History  of  Criminal  Law,  Vol.  II,  p.  49: 
**  The  essence  of  the  privilege  of  ships  of  war  in  foreign 
territorial  waters  is  that  the  commanding  officer  is  per- 
mitted to  exercise  freely,  and  without  interference  on  board 
his  ship,  the  authority  which,  by  the  laws  of  his  own 
country,  he  has  over  the  ship's  company.'*  Public  vessels 
must  not  be  made  a  place  of  refuge  for  criminals,  but  at 
present  the  proper  means  of  redress  is  through  diplomatic 
appeal  and  not  by  invasion  of  the  ship,  as  suggested  by 
Lord  Stowell,  in  1820. 

As  soon  as  officers  or  crew  go  on  shore  they  lose  their 

title  to  immunity  and  become  subject  to  the  local  jurisdic- 

titied  to  immon  tiou.     The  privilege  attaches  only  to  crew  and  vessel  com- 

rated  from  abip,  bined ;  SO  that  if  for  any  reason  a  public  vessel  were  to 

lose  its  crew  in  mid-ocean  it  would  at  the  same  time  lose 
its  right  of  exterritoriality. 

Merchant  vessels  are  on  a  different  footing  than  are  public 
Merchant  ▼€•-    vcsscls.     While  b(»th  are  subject  to  the  jurisdiction  of  their 

own  state  alone  when  on  the  high  seas,  merchant  vessels 
are  subject  to  the  local  jurisdiction  when  in  a  foreign  port. 
The  nationality  of  a  private  vessel  is  generally  evidenced 
by  the  flag  it  flies,  but  this  is  not  conclusive.  In  order  to 
be  entitled  to  carry  the  flag  of  a  country,  a  private  vessel 
must  satisfy  certain  conditions  as  to  construction,  owner- 
ship and  composition  of  the  crew.  The  right  of  a  mer- 
chant ship  to  carry  a  given  flag  is  evidenced  by  its  papers 
and  in  case  of  reasonable  suspicion  these  may  be  examined, 
without  violation   of  mternational  law.     Though  a  ship's 
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papers  are  conclusive  as  against  it,  they  are  not  conclusive 
as  against  others,  who  may,  if  they  choose,  have  recourse 
to  other  facts  in  order  to  establish  the  nationality  of  the 
vessel. 

With  reference  to  goods  owned  by  citizens  of  a   state, 
but  embarked  in  foreign  ships,  very  little  need  be  said.  oood»embark- 

t=>  tr    y  J  ed  on  foreign 

The  only  chance  for  dispute  arises  where  the  owners  of  the  ships, 
goods  become  **  so  intimately  associated  with  a  foreign 
state  that  the  national  character  of  property  belonging  to 
them  may  be  affected  by  such  association."     The  existence 
of  such  a  condition  is  a  question  for  the  courts. 


AMERICAN  INSURANCE  CO.  t7.  CANTER. 

(1  Pet.   611.) 

POWER  TO  ACQUIRE  TERRITORY. 

The  constitution  confers  absolutely  on  the  government 
of  the  Union  the  powers  of  making  war  and  of  making 
treaties;  consequently,  that  government  possesses  the 
power  of  acquiring  territory,  either  by  conquest  or  by 
treaty. 

The  usage  of  the  world  is,  if  a  nation  be  not  entirely 
subdued,  to  consider  the  holding  of  conquered  territory  as 
a  mere  military  occupation,  until  its  fate  shall  be  determined 
at  the  treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the 
acquisition  is  con6rmed,  and  the  ceded  territory  becomes  a 
part  of  the  nation  to  which  it  is  annexed,  either  on  the 
terms  stipulated  in  the  treaty  of  cession,  or  on  such  as  its 
new  master  shall  impose.  On  such  transfer  of  territory,  it 
has  never  been  held  that  the  relations  of  the  inhabitants 
with  each  other  undergo  any  change.  Their  relations  with 
their  former  sovereign  are  dissolved,  and  new  relations  are 
created  between  them  and  the  government  which  has 
acquired  their  territory.  The  same  act  which  transfers 
their  country,  transfers  the  allegiance  of  those  who  remain 
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in  it;  and  the  law,  which  may  be  denominated  political,  is 
necessarily  changed,  although  that  which  regulates  the 
intercourse  and  general  conduct  of  individuals,  remains  in 
force  until  altered  by  the  newly  created  power  of  the 
state. 

On  the  2d  of  February,  1819,  Spain  ceded  Florida  to 
the  United  States.  The  6th  article  of  the  treaty  of  cession 
contains  the  following  provision:  <<  The  inhabitants  of  the 
territories  which  his  Catholic  majesty  ceded  to  the  United 
States  by  this  treaty,  shall  be  incorporated  in  the  Union  of 
the  United  States,  as  soon  as  may  be  consistent  with  the 
principles  of  the  Federal  constitution,  and  admitted  to  the 
enjoyment  of  the  privileges,  rights,  and  immunities  of  the 
citizens  of  the  United  States. 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhab- 
itants of  Florida  to  the  enjoyment  of  the  privileges,  rights, 
and  immunities  of  the  citizens  of  the  United  States.  It  is 
unnecessary  to  inquire  whether  this  is  not  their  condition, 
independent  of  stipulation.  They  do  not,  however,  par- 
ticipate in  political  power ;  they  do  not  share  in  the  govern- 
ment till  Florida  shall  become  a  state.  In  the  mean  time, 
Florida  continues  to  be  a  territory  of  the  United  States, 
governed  by  virtue  of  that  clause  in  the  constitution  which 
empowers  Congress  ••  to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property  belonging 
to  the  United  States. 

Perhaps  the  power  of  governing  a  territory  belonging  to 
the  United  States,  which  has  not,  by  becoming  a  State, 
acquired  the  means  of  self-government,  may  result  neces- 
sarily from  the  fact  that  it  is  not  within  the  jurisdiction 
of  any  particular  State,  and  is  within  the  power  and  juris- 
diction of  the  United  States.  The  right  to  govern  may  be 
the  inevitable  consequence  of  the  right  to  acquire  territory. 
Whichever  may  be  the  source  whence  the  power  is  derived, 
the  possession  of  it  is  unquestioned. 
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CASE  OF  JOHN  BROWN. 
(Halleck's  International  Law,  Vol.  I.,  p.  185.) 

RIGHT  OF  ASYLUM  ON  WARSHIPS. 

In  1820,  John  Brown,  a  British  subject,  escaped  from  a 
Spanish  prison  and  took  refuge  on  H.  M.  S.  Tyne.  He 
was  taken  to  England  and  set  at  liberty.  But  the  admiralty 
requested  the  opiniod  of  Sir  William  Scott  as  to  what 
should  have  been  done.  He  replied  as  follows:  *«  Sir,  I 
have  to  acknowledge  the  receipt  of  your  letter  dated  the 
25th  ult.,  enclosing  copies  of  a  letter,  and  its  enclosures 
from  Captain  Falcon,  of  H.  M.  S.  '  Tyne,'  and  of  the  case 
and  opinion  of  the  King's  Advocate,  relative  to  Mr.  John 
Brown,  a  native  of  Ireland,  who,  being  a  prisoner,  in  the 
hands  of  the  Spaniards,  effected  his  escape  and  came  on 
board  the  *  Tyne  '  at  Callao,  and  has  since  arrived  on  board 
the  same  within  the  realm  of  England  (having  claimed  the 
protection  of  the  flag),  and  acquainting  me  that  their 
Lordships  conceiving  that  they  had  no  authority  to  detain 
him,  and  being  supported  in  that  opinion  by  the  concur- 
rence of  the  King's  Advocate,  had  allowed  him  to  depart 
without  restraint.  Upon  this  statement  I  have  no  obser- 
vation to  make,  not  being  desired  by  their  lordships  to 
make  any;  but  if  my  opinion  had  been  required,  it  would 
have  coincided  with  what  has  been  advised  and  done.  A 
more  extensive  and  important  question  is  proposed  to  me, 
viz. :  *  Whether  any  British  subject  coming  on  board  any 
of  H.  M.'s  ships  of  war,  in  a  foreign  port  and  from  the 
judicature  of  the  state  within  whose  territory  such  port 
may  be  situated,  is  entitled  to  the  protection  of  the 
British  flag,  -and  to  be  deemed  as  within  the  Kingdom  of 
Great  Britain  and  Ireland?  '  Upon  this  question  proposed 
generally  I  feel  no  hesitation  in  declaring  that  I  know  of 
no  such  right  of  protection  belonging  to  the  British  flag» 
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and  that  I  think  such  a  pretension  is  unfounded  in  point  of 
principle,  is  injurious  to  the  rights  of  other  countries,  and 
is  inconsistent  with  those  of  our  own.     The  rights  of  terri- 
tories are  local  and  are  fixed  by  known   and  determined 
limits.     Ships  are  mere  movables  and  are  treated  as  sach 
in  the  general  purchaaise  of  nations.     It  is  true  that  armed 
neutralities  have  attempted  to  give  them  a  territorial  char- 
acter, but  the  attempt  when  made  has  been  always  most 
perseveringly,  and  at  all  hazards,  resisted  and  defeated  bj 
the  arms  of  our  country,  as  inconsistent  with  the  rights  of 
hostility  and  capture.     No  such  character  is  allowed  to  pro- 
tect  ships   of  war,  when   offending  against  the   laws  of 
neutrality  upon   the  high  seas,  where  no  local  authority 
whatever  exists ;  still  less  can  it  be  claimed  where  there  is  a 
visible  and  acknowledged  authority,  belonging  to  an  inde- 
pendent state  in  amity  with  the  nation  of  which  the  shipa 
of  war  belong.      Such  a  claim  can  lead  to  nothing  but  to 
the  confusion  and  hostility  which  wait   upon   conflicting 
rights.     The  common  convenience  of  nations  has  for  cer- 
tain reasons,  and  to  a  certain  extent,  established  in  favor 
of  foreign  ships  of  war,  that  they  themselves  shall  not  be 
liable  to  the  civil  process  of   the  country  in  whose  ports 
they  are  lying,  though  even  this  immunity  has  been  occa- 
sionally questioned.      But  that  individuals,  merely  belong- 
ing to  the  same  country  with  the  ships  of  war,  are  exempt 
from  the  civil  and  criminal  process  of  the  country  in  its 
ordinary  administration  of  justice  by  getting  on  board  such 
ship,  and  claiming  what  is  called  the  protection  of  the  flag, 
is  a  pretension  which,  however  heard  of  in  practice  occa- 
sionally, has  no  existence  whatever  in  principle.     If  the 
British  flag  converts  a  man-of-war  into  a  British  territory, 
the  flag  of  other  nations  must  be  allowed  to  possess  the 
same  property  in  their  marine;   for  there  is  no  principle 
whatever  that  can  be  appropriated  exclusively  to  the  British 

flag. 
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«•  It  therefore  must  be  allowed  reciprocally  that  a  Span- 
iard getting  on  board  a  Spanish  ship  of  war  lying  in 
Portsmouth  harbor  shall  be  protected  from  British  justice. 
I  believe  the  administration  of  that  justice  would  return  a 
very  speedy  and  decisive  negative  to  any  such  pretension 
on  behalf  of  Spaniards  charged  with  being  amenable  to 
British  law. 

**  But  the  inconvenient  effects  of  considering  such  a 
ship  a  Spanish  territory  would  go  much  further  —  to  the 
extent  of  protecting  a  British  criminal  who  found  his  way 
into  her.  For  no  process  of  British  justice  can  be  exe- 
cuted on  a  British  subject  in  a  foreign  territory.  When  I 
give  this  as  my  decided  persuasion  upon  this  subject  gene- 
rally, I  do  not  mean  to  say  that  in  the  infinite  possibility 
of  events  cases  may  not  arise  in  which  such  a  protection 
might  be  indulged. 

^*  But  such  cases  are  justified  only  by  their  own  pecu- 
liar and  extraordinary  circumstances,  which  extend  no 
further  than  to  those  immediate  cases  themselves,  and 
furnish  no  rule  of  general  practice  in  such  as  are  ordi- 
nary. How  far  the  case  of  Mr.  Brown  comes  within  such 
a  description  I  am  not  enabled  to  state  confidently  by  any 
exact  knowledge  of  the  facts,  and  particularly  of  the 
nature  and  validity  of  that  authority  under  which  the 
acts  charged  upon  him  by  the  Spaniards  are  said  to  have 
been  committed.  It  would  be  improper  in  me  to  define 
what  the  British  Government  had  not  thought  proper  ,to 
define.  Holding  the  opinion  that  before  any  Act  of  Par- 
liament or  proclamation  issued,  it  was  unlawful  for  a  Brit- 
ish subject  to  accept  a  hostile  commission  from  any  persons 
either  in  war  or  rebellion  against  a  state  in  amity  with  the 
Crown  of  Great  Britain,  I  am  led  to  think  that  the  Span- 
iards would  not  have  been  chargeable  with  illegal  violence 
if  they  had  thought  proper  to  employ  force  in  taking  this 
person  out  of  the  vessel  (British),  and  I  add  that  it  was 


156  INTERNATIONAL  LAW. 

certainly  very  undesirable  to  furnish  occasions  for  the 
lawful  use  of  force  in  the  intercourse  of  friendly  nations. 
Taking  the  authority  under  which  Brown  acted  to  be 
clearly  invalid  (which  I  do  not  mean  to  assert),  I  think  it 
might  possibly  appear  that  Captain  Falcon's  conduct  was 
more  to  be  commended  for  its  humanity  and  spirit  than  for 
its  strict  legality. 

—William  Scott,  Grafton  Street,  28th  November,  1820." 


SCHOONER  EXCHANQE  v.   M*FADDON. 

(7  Crancb.  116.) 

WHAT  18  A  PUBLIC  VESSEL  AND  WHAT  ARE  ITS  IMMUNITIES? 

The  case  was  this:  on  the  24th  of  August,  1811,  John 
M'Faddon  and  William  Greetham,  of  the  State  of  Marv- 
land,  filed  their  libel  in  the  district  court  of  the  United 
States,  for  the  district  of  Pennsylvania,  against  the 
schooner  Exchange,  setting  forth  that  they  were  her  sole 
owners,  on  the  27th  day  of  October,  1809,  when  she  sailed 
from  Baltimore,  bound  to  St-  Sebastians,  in  Spain.  That 
while  lawfully  and  peaceably  pursuing  her  voyage,  she 
was,  on  the  30th  of  December,  1810,  violently  and  forcibly 
taken  by  certain  persons,  acting  under  the  decrees  and 
orders  of  Napoleon,  Emperor  of  the  French,  out  of  the 
custody  of  the  libellants,  and  of  their  captain  and  agent, 
and  was  disposed  of  by  those  persons,  or  some  of  them, 
in  violation  of  the  rights  of  the  libellants,  and  of  the  law 
of  nations  in  that  behalf.  That  she  had  been  brought 
into  the  port  of  Philadelphia,  and  was  then  in  the  jurisdic- 
tion of  that  court,  in  possession  of  a  certain  Dennis  M. 
Begon,  her  reputed  captain  or  master.  That  no  sentence 
or  decree  of  condemnation  has  been  pronounced  against 
her,  by  any  court  of  competent  jurisdiction;  but  that  the 
property  of  the  libellants  in  her  remained  unchanged  and 
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in  full  force.  They  therefore  prayed  the  usual  process  of 
the  court,  to  attach  the  vessel,  and  that  she  might  be 
restored  to  them . 

Upon  this  libel  the  usual  process  was  issued,  returnable 
OD  the  30th  of  Auofust,  1811,  which  was  executed  and  re- 
turned accordingly,  but  no  person  appeared  to  claim  the 
vessel  in  opposition  to  the  libellants.  On  the  6th  of 
September,  the  usual  proclamation  was  made  for  all  per- 
sons to  appear  and  show  cause  why  the  vessel  should  not 
be  restored  to  her  former  owners,  but  no  person  appeared. 
On  the  13th  of  September,  9,  like  proclamation  was 
made,  but  no  appearance  was  entered. 

On  the  20th  of  September,  Mr.  Dallas,  the  attorney  of 
the  United  States,  for  the  district  of  Pennsylvania,  ap- 
peared, and  (at  the  instance  of  the  executive  department 
of  the  government  of  the  United  States,  as  it  is  understood,) 
filed  a  suggestion,  to  the  following  effect: 

Protesting  that  he  does  not  know,  and  does  not  admit 
the  truth  of  the  allegations  contained  in  the  libel,  he  sug- 
gests and  gives  the  court  to  understand  and  be  informed^ 
That  inasmuch  as  there  exists  between  the  United  States 
of  America,  and  Napoleon,  Emperor  of  France,  and  King 
of  Italy,  etc.,  etc.,  a  state  of  peace  and  amity;  the  public 
vessels  of  his  said  imperial  and  royal  majesty,  conforming 
to  the  law  of  nations,  and  laws  of  the  said  United  States, 
may  freely  enter  the  ports  and  harbors  of  the  said  United 
States,  and  at  pleasure  depart  therefrom  without  seizure, 
arrest,  detention,  or  molestation.  That  a  certain  public 
vessel  described,  and  known  as  the  Balaou,  or  vessel  No.  5, 
belonging  to  his  said  imperial  and  royal  majesty,  and  ac- 
tually employed  in  his  service,  under  the  command  of  the 
Sieur  Begon,  upon  a  voyage  from  Europe  to  the  Indies, 
having  encountered  great  stress  of  weather  upon  the  high 
seas,  was  compelled  to  enter  the  port  of  Philadelphia,  for 
refreshment  and  repairs,  about  the  22nd  of  July,  1811. 
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That  having  entered  the  said  port  from  necessity,  and  not 
volantarily,  having  procured  the  reqaisite  refreshments  and 
repairs,  and  having  conformed  in   all  things  to  the  laws  of 
nations,  and  the  law  of  the  United  States,  was  about  to  de- 
part from  the  said  port  of   Philadelphia,  and  resume  her 
voyage  in   the   service   of  his    said    imperial    and   royal 
majesty,   when   on  the  2'ith  of  August,  1811,    she   was 
seized,   arrested,    and    detained,    in    pursuance    of     the 
process    of   attachment   issued   upon  the   prayer   of  the 
libellants.     That  the  said  public  vessel  had  not,  at  any  time, 
been  violently  and  f orcibl v  taken  or  captured  from  the  libel- 
lants, their  captain  and  agent,  on  the  high  seas,  as  [>rize  of 
war,  or  otherwise;  but  that  if  the  said  vessel,  belonging  to 
the  said  imperial  and  royal  majesty  as  aforesaid,  ever  was 
a  vessel  navigating  under  the  flag  of  the  United  States, 
and  possessed  by  the  libellants,  citizens  thereof,  as  in  their 
libel  is  alleged  (which,  nevertheless,  the  said  attorney  does 
not  admit),  the  property  of  the  libellants  in  the  said  vessel 
was  seized  and  divested,  and  the  same  became  vested  in 
his  Imperial  and  royal  majesty,  within  a  port  of  his  empire, 
or  of  a  country  occupied  by  his  arms,  out  of  the  jurisdic- 
tion of  the  United  States,  and  of  any  particular  State  of 
the   United  States,  according  to  the  decrees  and  laws  of 
France,  in  such  case  provided.     And  the  sjiid  attorney  sub- 
mitting, whether,  in  consideration   of  the  premises,  the 
court  will  take  cognizance  of  the  cause,  respectfully  prays, 
that  the  court  will  be  pleased  to  order,  and   decree,  that 
the  process  of  attachment,  heretofore  issued,  be  quashed; 
that  the  libel   be  dismissed  with  costs ;  and  that  the  said 
public  vessel,  her  tackle,  etc.,  belonging  to  the  said  im- 
perial and  royal  majesty,  be  released,  etc.     And  the  said 
attorney  brings  here  into  court  the  original  commission  of 
the  said  Sieur  Begon,  etc. 

On  the  17th  of  September,  1811,  the  libellants  filed  their 
answer  to  the  suggestion  of  the  district  attorney,  to  which 
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tbej'  except,  because  it  does  not  appear  to  be  made  for,  or 
«Q  behalf,  or  at  the  instance  of  the  United  States,  or  any 
other  body  politic  or  person. 

They  aver,  that  the  schooner  is  not  a  public  vessel,  be- 
longing to  his  imperial  and  royal  majesty,  but  is  the  prop- 
erty of  the  libellants.  They  deny  that  she  was  compelled 
by  stress  of  weather  to  enter  the  port  of  Philadelphia,  or 
that  she  came  otherwise  than  voluntarily;  and  that  the 
property  of  the  libellants  in  the  vessel  never  was  divested, 
or  vested  in  his  imperial  and  royal  majesty,  within  a 
portf  of  his  empire,  or  of  a  country  occupied  by  his 
arms. 

The  district  attorney  produced  the  affidavits  of  the  Sieur 
Begon,  and  the  French  consul,  verifying  the  commission 
of  the  captain,  and  stating  the  fact  that  the  public  vessels 
of  the  emperor  of  France  never  carry  with  them  any  other 
document  or  evidence  that  they  belong  to  him,  than  his 
flag,  the  commission,  and  the  possession  of  his  officers. 

In  the  commission,  it  was  stated  that  the  vessel  was 
armed  at  Bayonne. 

On  the  4th  of  October,  1811,  the  district  judge  dis- 
missed the  libel  with  costs,  upon  the  ground  that  a  public 
armed  vessel  of  a  foreign  sovereign,  in  amity  with  our 
government,  is  not  subject  to  the  ordinary  judicial  tri- 
bunals of  the  country,  so  far  as  regards  the  question  of 
title,  by  which  such  sovereign  claims  to  hold  the  vessel. 

From  this  sentence,  the  libellants  appealed  to  jbhe  circuit 
court,  where  it  was  reversed,  on  the  28th  of  October, 
1811. 

From  this  sentence  of  reversal,  the  district  attorney 
appealed  to  this  court. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as 
follows :  — 

This  case  involves  the  very  delicate  and  important  in- 
quiry,   whether   an   American   citizen   can   assert,  in   an 
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American  coartt  a  title  to  an  armed  national  vessel,  found 
within  the  waters  of  the  United  States. 

The  question  has  been  considered  with  an  earnest  solic- 
itude that  the  decision  may  conform  to  those  principles  of 
national  and  municipal  la^  by  which  it  ought  to  bo  regu- 
lated. 

In  exploring  an  unbeaten  path,  with  few,  if  aDy,aids  from 
precedents  or  written  law,  the  court  has  found  it  neaessarv 
to  rely  much  on  general  principles,  and  on  a  train  o£  rea- 
soning, founded  on  cases  in  some  degree  analogous  to  this. 

The  jurisdiction  of  courts  is  a  branch  of  that  which  is 
possessed  by  the  nations  as  an  independent  sovereign 
power. 

The  jurisdiction  of  the  nation  within  its  own  territory  is 
necessarily  exclusive  and  absolute.  It  is  susceptible  of  no 
limitations  not  imposed  by  itself.  Any  restriction  upon  it, 
deriving  validity  from  an  external  source,  would  imply  a 
diminution  of  its  sovereignty  to  the  extent  of  the  restric- 
tion, and  an  investment  of  that  sovereignty  to  the  same 
extent  in  that  power  which  could  impose  such  restric- 
tion. 

All  exceptions,  therefore,  to  the  full  and  complete  power 
of  a  nation  within  its  own  territories,  must  be  traced  up  to 
the  consent  of  the  nation  itself.  Thev  can  flow  from  no 
other  legitimate  source . 

This  consent  may  be  either  express  or  implied.  In  the 
latter  case,  it  is  less  determinate,  exposed  more  to  the 
uncertainties  of  construction ;  but  if  understood,  not  less 
obligatory. 

The  world  being  composed  of  distinct  sovereignties,  pos- 
sessing equal  rights  and  equal  independence,  whose  mutual 
benefit  is  promoted  by  intercourse  with  each  other,  and  by 
an  interchange  of  those  good  offices  which  humanity  dictates 
and  its  wants  require,  all  sovereigns  have  consented  to  a 
relaxation  in  practice,  in  cases  under  certain  peculiar  cir- 
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comstances,   of  that   absolute  and   complete    jurisdiction 
within  its  respective  territories  which  sovereignty  confers. 

This  consent  may,  in  some  instances,  be  tested  by -com- 
mon usage,  and  by  common  opinion,  growing  out  of  that 
usage. 

A  nation  would  justly  be  considered  as  violating  faith, 
although  that  faith  might  not  be  expressly  plighted,  which 
would  suddenly  and  without  previous  notice,  exercise  its 
territorial  powers  in  a  manner  not  consonant  to  the  usages 
and  received  obligations  of  the  civilized  world. 

This  full  and  absolute  territorial  jurisdiction  being  alike 
the  attribute  of  every  sovereign,  and  being  incapable  of 
conferring  extraterritorial  power,  would  not  seem  to  con- 
template foreign  sovereigns  nor  their  sovereign  rights  as 
its  objects.  One  sovereign  being  in  no  respect  amenable 
to  another,  and  being  bound  by  obligations  of  the  highest 
character  not  to  degrade  the  dignity  of  his  nation,  by 
placing  himself  or  its  sovereign  rights  within  the  jurisdic- 
tion of  another,  can  be  supposed  to  enter  a  foreign  terri- 
tory only  under  an  express  license,  or  in  the  confidence 
that  the  immunities  belonging  to  his  independent  sovereign 
station,  though  not  expressly  stipulated,  are  reserved  by 
implication,  and  will  be  extended  to  him. 

This  perfect  equality  and  absolute  independence  of  sov- 
ereigns, and  this  common  interest  impelling  them  to  mu- 
tual intercourse,  and  an  intercourse  of  good  offices  with 
each  other,  have  given  rise  to  a  class  of  cases  in  which 
every  sovereign  is  understood  to  waive  the  exercise  of  a 
part  of  that  complete  territorial  jurisdiction,  which  has 
been  stated  to  be  the  attribute  of  every  nation. 

1st.  One  of  these  is  admitted  to  be  the  exemption  of  the 
person  of  the  sovereign  from  arrest  or  detention  within  a 
foreign  territory. 

If  he  enters  that  territory  with  the  knowledge  and  license 
of  its  sovereign,  that  license,  although  containing  nostipu- 

11 
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lation  exempting   his  person  from   arrestt   is  universally 
understood  to  imply  such  stipulation. 

Why  has  the  whole  civilized  world  concurred  in  this 
construction  ?  The  answer  cannot  be  mistaken.  A  foreign 
sovereign  is  not  understood  as  intending  to  subject  himself 
to  a  jurisdiction  incompatible  with  his  dignity,  and  the 
dignity  of  his  nation,  and  it  is  to  avoid  this  subjection  that 
the  license  has  been  obtained.  The  character  to  whom  it 
is  given,  and  the  object  for  which  it  is  granted,  equally  re- 
quire that  it  should  be  construed  to  impart  full  security 
to  the  person  who  has  obtained  it.  This  security,  however, 
need  not  be  expressed ;  it  is  implied  from  the  circumstances 
of  the  case. 

Should  one  sovereign  enter  the  territory  of  another, 
without  the  consent  of  that  other,  expressed  or  implied,  it 
would  present  a  question  which  does  not  appear  to  be  per- 
fectly settled,  a  decision  of  which  is  not  necessary  to  any 
conclusion  to  which  the  court  may  come  in  the  cause  under 
consideration.  If  he  did  not  thereby  expose  himself  to  the 
territorial  jurisdiction  of  the  sovereign,  whose  dominions 
he  had  entered,  it  would  seem  to  be  because  all  sovereigns 
impliedly  engage  not  to  avail  themselves  of  a  power  over 
their  equal,  which  a  romantic  confidence  in  their  magnan- 
imity has  placed  in  their  hands. 

2nd.  A  second  case,  standing  on  the  same  principles 
with  the  first,  is  the  immunitv  which  all  civilized  nations 
allow  to  foreign  ministers. 

Whatever  may  be  the  principle  on  which  this  immunity 
is  established,  whether  ^ve  consider  him  in  the  place  of  the 
sovereign  he  represents,  or  by  a  political  fiction  suppose 
him  to  be  extraterritorial,  and,  therefore,  in  point  of  law, 
not  within  the  jurisdiction  of  the  sovereign  at  whose  court 
he  resides,  still  the  immunity  itself  is  granted  by  the 
governing  power  of  the  nation  to  which  the  minister  is 
deputed.     This   fiction  of   extraterritoriality  could  not  be 
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erected  and  supported  against  the  will  of  the  sovereign  of 
the  territory.     He  is  supposed  to  assent  to  it. 

This  consent  is  not  expressed.  It  is  true  that  in  some 
countries  and  in  this  among  others,  a  special  law  is  enacted 
for  the  case.  But  the  law  obviously  proceeds  on  the  idea 
of  prescribing  the  punishment  of  an  act  previously  un- 
lawful, not  of  granting  to  a  foreign  minister  a  privilege 
which  he  would  not  otherwise  possess. 

The  assent  of  the  sovereign  to  the  very  important  and 
extensive  exemption  from  territorial  jurisdiction,  which  is 
admitted  to  attach  to  foreign  ministers,  is  implied  from  the 
consideration  that,  without  such  exemption,  every  sover- 
eign would  hazard  his  own  dignity  by  employing  a  public 
minister  abroad.  His  minister  would  owe  temporary  and 
local  allegiance  to  a  foreign  prince,  and  would  be  less 
competent  to  fulfill  the  objects  of  his  mission.  A 
sovereign  committing  the  interests  of  his  nation  with  a 
foreign  power,  to  the  care  of  a  person  whom  he  has 
selected  for  that  purpose,  cannot  intend  to  subject  his 
minister  in  any  degree  to  that  power;  and,  therefore,  a 
consent  to  receive  him,  implies  a  consent  that  he  shall 
possess  those  privileges  which  his  principal  intended  he 
should  retain,  — privileges  which  are  essential  to  the  dignity 
of  his  sovereign,  and  to  the  duties  he  is  bound  to  perform. 

In  what  case  a  minister,  by  infracting  the  laws  of  the 
country  in  which  he  resides,  may  subject  himself  to  other 
punishments  than  will  be  inflicted  by  his  own  sovereign,  is 
an  inquiry  foreign  to  the  present  purpose.  If  his  crimes 
be  such  as  to  render  him  amenable  to  the  local  jurisdiction, 
it  must  be  because  they  forfeit  the  privileges  annexed  to 
his  character;  and  the  minister,  by  violating  the  condi- 
tions under  which  he  was  received  as  the  representative  of 
a  foreign  sovereign,  has  surrendered  his  immunities  granted 
on  those  conditions;  or,  according  to  the  true  meaning  of 
the  original  assent,  has  ceased  to  be  entitled  to  them. 
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3rd.  A  third  case  in  which  a  sovereign  is  understood  to 
oede  a  portion  of  bis  territorial  jurisdiction  is,  where  he 
allows  the  troops  of  a  foreign  prince  to  pass  through  his 
dominions. 

In  such  case,  without  any  express  declaration  waiving 
jurisdiction  over  the  army  to  which  the  right  of  passage 
has  been  granted,  the  sovereign  who  should  attempt  to  ex- 
ercise it  would  certainly  be  considered  as  violating  his 
faith.  By  exercising  it,  the  purpose  for  which  the  free 
passage  was  granted,  would  be  defeated,  and  a  portion  of 
the  military  force  of  a  foreign  independent  nation  would 
be  diverted  from  those  national  objects  and  duties  to  which 
it  was  applicable,  and  would  be  withdrawn  from  the  con- 
trol of  the  sovereign  whose  power  and  whose  safety  might 
greatly  depend  on  retaining  the  exclusive  command  and 
disposition  of  this  force.  The  grant  of  a  free  passage, 
therefore,  implies  a  waiver  of  all  jurisdiction  over  the 
troops  during  their  passage,  and  permits  the  foreign  gen- 
eral to  use  that  discipline,  and  to  inflict  those  punishments 
which  the  government  of  his  army  may  require. 

But  if,  without  such  express  permit,  an  army  should  be 
led  through  the  territories  of  a  foreign  prince,  might  the 
jurisdiction  of  the  territory  be  rightfully  exercised  over  the 
individuals  composing  the  army? 

Without  doubt,  a  military  force  can  never  gain  immuni- 
ties of  any  other  description  than  those  which  war  gives, 
by  entering  a  foreign  territory  against  the  will  of  its  sover- 
eign. But  if  his  consent,  instead  of  being  expressed,  by  a 
particular  license,  be  expressed  by  a  general  declaration  that 
foreign  troops  may  pass  through  a  specified  tract  of  country, 
a  distinction  between  such  general  permit  and  a  particular 
license  is  not  perceived.  It  would  seem  reasonable  that 
every  immunity  which  would  be  conferred  by  a  special 
license,  would  be  in  like  manner  conferred  by  such  general 
permit. 
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We  have  seen  that  a  license  to  pass  through  a  territory 
implies  immunities  not  expressed,  and  it  is  material  to  in- 
quire why  the  license  itself  may  not  be  presumed? 

It  is  obvious  that  the  passage  of  aA  army  through  a 
foreign  territory  will  probably  be  at  all  times  inconvenient 
and  injurious,  and  would  often  be  imminently  dangerous  to 
the  sovereign  through  whose  dominion  it  passed.  Such  a 
practice  would  break  down  some  of  the  most  decisive  dis- 
tinctions between  peace  and  war,  and  would  reduce  a  nation 
to  the  necessity  of  resisting  by  war,  an  act  not  absolutely 
hostile  in  its  character,  or  of  exposing  itself  to  the  strata- 
gems and  frauds  of  a  power  whose  integrity  might  be 
doubted,  and  who  might  enter  the  country  under  deceitful 
pretexts.  It  is  for  reasons  like  these  that  the  general 
license  to  foreigners  to  enter  the  dominions  of  a  friendly 
power,  is  never  understood  to  extend  to  a  military  force ;  and 
an  army  marching  into  the  dominions  of  another  sovereign, 
may  justly  be  considered  as  committing  an  act  of  hostility; 
and,  if  not  opposed  by  force,  acquire  no  privilege  by  its 
irregular  and  improper  conduct.  It  may,  however,  well  be 
questioned  whether  any  other  than  the  sovereign  power  of 
the  state  be  capable  of  deciding  that  such  military  com- 
mander is  without  license. 

But  the  rule  which  is  applicable  to  armies,  does  not 
appear  to  be  equally  applicable  to  ships  of  war  en- 
tering the  ports  of  a  friendly  power.  The  injury  insep- 
arable from  the  march  of  an  army  through  an  inhabited 
country,  and  the  dangers  often,  indeed  generally,  at- 
tending it,  do  not  ensue  from  admitting  a  ship  of  war, 
without  special  license,  into  a  friendly  port.  A  differ- 
erent  rule  therefore,  with  respect  to  this  military  force, 
has  been  generally  adopted.  If,  for  reasons  of  state, 
the  ports  of  a  nation  generally,  or  any  particular  ports, 
be  closed  against  vessels  of  war  generally,  or  the  ves- 
sels of    any    particular    nation,  notice  is  usually    given 


166  INTERNATIONAIi   LAW. 

of  Buch  determination.  If  there  be  no  prohibition,  the 
ports  of  a  friendly  nation  are  considered  as  open  to 
the  pablic  ships  of  all  powers  with  whom  it  is  at  peace, 
and  they  are  supposed  to  enter  such  ports,  and  to  remain 
in  them  while  allowed  to  remain,  under  the  protection 
of  the  government  of  the  place. 

In  almost  every  instance,  the  treaties  between  civilized 
nations  contain  a  stipulation  to  this  effect  in  favor  of  ves- 
sels driven  in  by  stress  of  weather  or  other  urgent  neces- 
sity. In  such  cases,  the  sovereign  is  bound  by  compact  to 
authorize  foreign  vessels  to  enter  his  ports.  The  treaty 
binds  him  to  allow  vessels  in  distress  to  find  refuge  and 
asylum  in  his  ports,  and  this  is  license  which  he  is  not  at 
liberty  to  retract.  It  would  be  diflScult  to  assign  a  reason 
for  withholding  from  a  license,  thus  granted,  any  immu- 
nity from  local  jurisdiction  which  would  be  implied  in  a 
special  license. 

If  there  be  no  treaty  applicable  to  the  case,  and  the 
sovereign,  from  motives  deemed  adequate  by  himself, 
permits  his  ports  to  remain  open  to  the  public  ships 
of  foreign  friendly  powers,  the  conclusion  seems  irresist- 
ible, that  they  enter  by  his  assent.  And  if  they  enter  by 
his  assent  necessarily  implied,  no  just  reason  is  perceived 
by  the  court  for  distinguishing  their  case  from  that  of 
vessels  which  enter  by  express  assent. 

In  all  the  cases  of  exemption  which  have  been  reviewed, 
much  has  been  implied,  but  the  obligation  of  what  was 
implied  has  been  found  equal  to  the  obligation  of  that  which 
was  expressed.  Are  there  reasons  for  denying  the  appli- 
cation of  this  principle  to  ships  of  war? 

In  this  part  of  the  subject  a  difficulty  is  to  be  encountered, 
the  seriousness  of  which  is  acknowledged,  but  which  the 
court  will  not  attempt  to  evade. 

Those  treaties  which  provide  for  the  admission  and  safe 
departure  of  the  public  vessels  entering  a  port  from  stress 


PEACE,    OR  THE   KORBfAL   RELATION   OF   STATES.        167 

of  weather,  or  other  urgent  cause,  provide  in  like  manner 
for  the  private  vessels  of  the  nation;  and  where  public 
vessels  entef  a  port  under  the  general  license  which  is 
implied  merely  from  the  absence  of  a  prohibition,  they  are, 
it  may  be  urged,  in  the  same  condition  with  merchant  ves- 
sels entering  the  same  port  for  the  purpose  of  trade  who 
cannot  thereby  claim  any  exemption  from  the  jurisdiction 
of  the  country.  It  may  be  contended,  certainly  with  much 
plausibility  if  not  correctness,  that  the  same  rule  and  the 
same  principle  are  applicable  to  public  and  private  ships; 
and  since  it  is  admitted  that  private  ships  entering  without 
special  license  become  subject  to  the  local  jurisdiction,  it  is 
demanded  on  what  authority  an  exemption  is  made  in 
favor  of  ships  of  war. 

It  is  by  no  means  conceded  that  a  private  vessel,  really 
availing  herself  of  an  asylum  by  treaty,  and  not  attempting 
to  trade,  would  be  amenable  to  the  local  jurisdiction, 
unless  she  committed  some  act  forfeiting  the  protection  she 
claims  under  compact.  On  the  contrary,  motives  may  be 
assigned  for  stipulating  and  according  immunities  to  ves- 
sels in  cases  of  distress,  which  would  not  be  demanded  for 
or  allowed  to  those  which  enter  voluntarily  and  for  ordi- 
nary purposes.  On  this  part  of  the  subject,  however,  the 
court  does  not  mean  to  indicate  any  opinion.  The  case 
itself  may  possibly  occur,  and  ought  not  to  be  prejudged. 

Without  deciding  how  far  such  stipulations  in  favor  of 
distressed  vessels,  as  are  usual  in  treaties,  may  exempt 
private  ships  from  the  jurisdiction  of  the  place,  it  may 
safely  be  asserted,  that  the  whole  reasoning  upon  which 
such  exemption  has  been  implied  in  other  cases,  applied 
with  full  force  to  the  exemption  of  ships  of  war  in  this. 

**  It  is  impossible  to  conceive,"  says  Vattel,  *'that  ^ 
pnnce  who  sends  an  ambassador  or  any  other  minister  can 
have  any  intention  of  subjecting  him  to  the  authority  of  a 
foi'eign  power;  and  this  consideration  furnishes  an  addi- 
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tional  argumenty  which  completely  establishes  the  independ- 
ency of  a  public  minister.  If  it  cannot  be  reasonably  pre- 
sumed that  this  sovereign  means  to  subject  him  to  the 
authority  of  the  prince  to  whom  he  is  sent,  the  latter,  in 
receiving  the  minister,  consents  to  admit  him  on  the  foot- 
ing of  independency,  and  thus  there  exists  between  the  two 
princes  a  tacit  convention,  which  gives  a  new  force  to  the 
natural  obligation." 

Equally  impossible  is  it  to  conceive,  whatever  may  be 
the  construction  as  to  private  ships,  that  a  prince  who 
stipulates  a  passage  for  his  troops,  or  an  asylum  for  his 
ships  of  war  in  distress,  should  mean  to  subject  his  army 
or  his  navy  to  the  jurisdiction  of  a  foreign  sovereign.  And 
if  this  cannot  be  presumed,  the  sovereign  of  a  port  must 
be  considered  as  having  conceded  the  privilege  to  the  extent 
in  which  it  must  have  been  understood,  to  be  asked. 

To  the  court  it  appears,  that  where,  without  treaty,  the 
ports  of  a  nation  are  open  to  the  private  and  public  ships  of 
a  friendly  power,  whose  subjects  have  also  liberty  without 
special  license,  to  enter  the  country  for  business  or  amuse- 
ment, a  clear  distinction  is  to  be  drawn  between  the  rights 
accorded  to  private  individuals  or  private  trading  vessels, 
and  those  accorded  to  public  armed  ships  which  constitute 
a  part  of  the  military  force  of  the  nation. 

The  preceding  reasoning  has  maintained  the  proposition 
that  all  exemptions  from  territorial  jurisdiction  must  be 
derived  from  the  consent  of  the  sovereign  of  the  territory ; 
that  this  consent  may  be  implied  or  expressed;  and  that 
when  implied,  its  extent  must  be  regulated  by  the  nature 
of  the  case,  and  the  views  under  which  the  parties  requir- 
ing and  conceding  it  must  be  supposed  to  act. 

When  private  individuals  of  one  nation  spread  themselves 
through  another  as  business  or  caprice  may  direct,  mingling 
indiscriminately  with  the  inhabitants  of  that  other,  or  when 
merchant  vessels  enter  for  the  purpose  of  trade,  it  would 
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be  obviously  inconvenient  and  dangerous  to  society,  and 
would  subject  the  laws  to  continual  infraction,  and  the 
government  to  degradation,  if  such  individuals  or  merchants 
did  not  owe  temporary  and  local  allegiance,  and  were  not 
amenable  to  the  jurisdiction  of  the  country.  Nor  can  the 
foreign  sovereign  have  any  motive  for  wishing  such  exemp- 
tion. His  subjects  thus  passing. into  foreign  countries  are 
not  employed  by  him,  nor  are  they  engaged  in  national 
pursuits.  Consequently,  there  are  powerful  motives  for 
not  exempting  persons  of  this  description  from  the  juris- 
diction of  the  country  in  which  they  are  found,  and  no  one 
motive  for  requiring  it.  The  implied  license,  therefore, 
under  which  they  enter,  can  never  be  construed  to  grant 
such  exemption. 

But  in  all  respects  different  is  the  situation  of  a  public 
armed  ship.  She  constitutes  a  part  of  the  military  force  of 
her  nation ;  acts  under  the  immediate  and  direct  command* 
of  the  sovereign;  is  employed  by  him  in  national  objects. 
He  has  many  and  powerful  motives  for  preventing  those 
objects  from  being  defeated  by  the  interference  of  a  foreign 
state.  Such  interference  cannot  take  place  without  affect- 
ing his  power  and  his  dignity.  The  implied  license,  there- 
fore, under  which  such  vessel  enters  a  friendly  port,  may 
reasonably  be  construed,  and  it  seems  to  the  court  ought  to 
be  construed,  as  containing  an  exemptionfrom  the  jurisdic- 
tion of  the  sovereign,  within  whose  territory  she  claims  the 
rights  of  hospitality. 

Upon  these  principles,  by  the  unanimous  consent  of 
nations,  a  foreigner  is  amenable  to  the  laws  of  the 
place;  but  certainly  in  practice,  nations  have  not  yet 
asserted  their  jurisdiction  over  the  public  armed  ships  of  a 
foreign  sovereign  entering  a  port  open  for  their  reception. 

Bynkershoek,  a  jurist  of  great  reputation,  has  indeed 
maintained  that  the  property  of  a  foreign  sovereign  is  not 
distinguishable  by  any  legal  exemptionfrom  the  property  of 
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an  ordinary  individual ,  and  has  quoted  several  cases  in 
which  courts  have  exercised  jurisdiction  over  causes  in 
which  a  foreign  sovereign  was  made  a  party  defend- 
ant. 

Without  indicating  any  opinion  on  this  ouestion,  it  may 

safely  be  affirmed,  that  there  is  a  manife$>t  distinction 
between  the  private  property  of  the  person  who  happens  to 
be  a  prince,  and  that  military  force  which  supports  the 
sovereign  power,  and  maintains  the  dignity  and  the  in- 
dependence of  a  nation. 

A  prince,  by  acquiring  private  property  in  a  foreign 
country,  may  possibly  be  considered  as  subjecting  that 
property  to  the  territorial  jurisdiction ;  he  may  be  consid- 
ered as  so  far  laying  down  the  priuce,  and  assuming  the 
character  of  a  private  individual ;  but  this  he  cannot  be 
presumed  to  do  with  respect  to  auy  portion  of  that  armed 
force  which  upholds  his  crown,  and  the  nation  he  is 
intrusted  to  govern. 

The  only  applicable  case  cited  by  Bynkershoek,  is  that 
of  the  Spanish  ships  of  war  seized  in  Flushing,  for  a  debt 
due  from  the  King  of  Spain.  In  that  case,  the  states- 
general  interposed ;  and  there  is  reason  to  believe,  from 
the  manner  in  which  the  transaction  is  stated,  that,  either 
by  the  interference  of  government,  or  the  decision  of  the 
court,  the  vessels  were  released. 

This  case  of  the  Spanish  vessels  is,  it  is  believed,  the  only 
case  furnished  by  the  history  of  the  world,  of  an  attempt 
made  by  an  individual  to  assert  a  claim  against  a  foreign 
prince,  by  seizing  the  armed  vessels  of  the  nation.  That 
this  proceeding  was  at  once  arrested  by  the  government, 
in  a  nation  which  appears  to  have  asserted  the  power  of 
proceeding  in  the  same  manner  against  the  private  property 
of  the  prince,  would  seem  to  furnish  no  feeble  argu- 
ment in  support  of  the  universality  of  the  opinion  in 
favor  of  the  exemption   claimed  for  ships   of  war.     The 
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distinction  made  in  our  own  laws  between  public  and 
private  ships  would  appear  to  proceed  from  the  same 
opinion. 

It  seems  then  to  the  court,  to  be  a  principle  of  public 
law,  that  national  ships  of  war,  entering  the  port  of  a 
friendly  power  open  for  their  reception,  are  to  be  consid- 
ered as  exempted  by  the  consent  of  that  power  from  its 
jurisdiption. 

Without  doubt,  the  sovereign  of  the  place  is  capable  of 
destroying  this  implication.  He  may  claim  and  exercise 
jurisdiction  either  by  employing  force,  or  by  subjecting 
such  vessels  to  the  ordinary  tribunals.  But  until  such 
power  be  exerted  in  a  manner  not  to  be  misunderstood,  the 
sovereign  cannot  be  considered  as  having  imparted  to  the 
ordinary  tribunals  a  jurisdiction,  which  it  would  be  a 
breach  of  faith  to  exercise.  Those  general  statutory  pro- 
visions therefore  which  are  descriptive  of  the  ordinary 
jurisdiction  of  the  judicial  tribunals,  which  give  an  indi- 
vidual whose  property  has  been  wrested  from  him,  a  right 
to  claim  that  property  in  the  courts  of  the  country  in  which 
it  is  found,  ought  not,  in  the  opinion  of  this  court,  to  be 
so  construed  as  to  give  them  jurisdiction  in  a  case,  in 
which  the  sovereign  power  has  impliedly  consented  to 
waive  its  jurisdiction. 

The  arguments  in  favor  of  this  opinion  which  have  been 
drawn  from  the  general  inability  of  the  judicial  power  to 
enforce  its  decisions  in  cases  of  this  description,  from  the 
consideration  that  the  sovereign  power  of  the  nation  is 
alone  competent  to  avenge  wrongs  committed  by  a  sover- 
eign, that  the  questions  to  which  such  wrongs  give  birth 
are  rather  questions  of  policy  than  of  law,  that  they  are 
for  diplomatic  rather  than  legal  discussion,  are  of  great 
weight,  and  merit  serious  attention.  But  the  argument 
has  already  been  drawn  to  a  length  which  forbids  a  partic- 
ular examination  of  these  points. 
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The  principles  which  have  been  stated,  will  now  be  ap- 
plied to  the  case  at  the  bar. 

In  the  present  state  of  the  evidence  and  proceedings, 
The  Exchange  must  be  considered  as  a  vessel,  which  was 
the  property  of  the  libellants,  whose  claim  is  repelled  bv 
the  fact  that  she  is  now  a  national  armed  vessel,  commis- 
sioned by,  and  in  the  service  of  the  emperor  of  France. 
The  evidence  of  this  fact  is  not  controverted.  But  it  is 
contended  that  it  constitutes  no  bar  to  an  inquiry  into  the 
validity  of  the  title,  by  which  the  emperor  holds  this  ves- 
sel. Every  person,  it  is  alleged,  who  is  entitled  to  prop- 
erty brought  within  the  jurisdiction  of  our  courts,  has  a 
right  to  assert  his  title  in  those  courts,  unless  there  be 
some  law  taking  his  case  out  of  the  general  rule.  It  is 
therefore  said  to  be  the  right,  and  if  it  be  the  right,  it  is 
the  duty  of  the  court,  to  inquire  whether  this  title  has  been 
extinguished  by  an  act,  the  validity  of  which  is  recognized 
by  national  or  municipal  law. 

If  the  preceding  reasoning  be  correct.  The  Exchange 
being  a  public  armed  ship,  in  the  service  of  a  foreign  sov- 
ereign, with  whom  the  government  of  the  United  States  is 
at  peace,  and  having  entered  an  American  port  open  for 
her  reception,  on  the  terms  on  which  ships  of  war  are  gen- 
erally permitted  to  enter  the  ports  of  a  friendly  power, 
must  be  considered  as  having  come  into  the  American 
territory,  under  an  implied  promise,  that,  while  necessarily 
within  it,  and  demeaning  herself  in  a  friendly  manner, 
she  should  be  exempt  from  the  jurisdiction  of  the  country. 

If  this  opinion  be  correct,  there- seems  to  be  a  necessity 
for  admitting  that  the  fact  might  be  disclosed  to  the 
court  by  the  suggestion  of  the  attorney  for  the  United 
States. 

I  am  directed  to  deliver  it,  as  the  opinion  of  the  court, 
that  th^  sentence  of  the  circuit  court,  reversing  the  sen- 
tence of  the  district  court,  in  the  case  of  The  Exchange,  be 
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reversed,  and  that   of  the   district  court,  dismissing   the 
libel,  be  affirmed. 


UNITED  STATES  v.  MORENO. 
(1  Wallace,  400.) 

CESSION   FROM   ONE   STATE   TO    ANOTHER   DOES   NOT  AFFECT 

TITLES   TO    PRIVATE   PROPERTY.  . 

On  an  appeal  from  the  decree  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
the  record  disclosed  the  following  facts :  On  the  5th  of 
April,  1845,  Moreno  submitted  to  Pio  Pico,  then  Governor 
of  the  Department  of  California,  a  petition,  wherein  he  set 
forth  that  he  had  '^  denounced  in  due  form,  a  square  league 
of  land  situate  between  Temecula  and  the  Lagoon  called 
Santa  Bosa,  to  which,  after  previous  judicial  investiga- 
tion," he  prayed  "to  be  awarded  the  respective  title,  on 
the  ground  that  it  is  absolutely  vacant  and  without  any 
availableness."  The  governor  ordered  the  petition  ''to 
be  sent  for  the  report  of  "  the  proper  officer.  The  officer 
reported  that  the  land  was  *' in  an  entire  vacant  state." 
The  governor  thereupon  ordered  the  petition  to  be  returned 
to  Moreno,  that  he  might  annex  a  plat  of  the  land,  —  the 
application  to  come  again  before  the  government.  Moreno 
was  authorized  to  occupy  the  land  *«  provisionally,"  and  it 
was  added,  "  meanwhile  the  mentioned  title-deed  is  being 
made  out." 

The  governor  ordered  ''the  title-deed  to  be  issued  and 
given  to  the  interested  party  with  obligation  to  amend  the 
plat."  On  the  day  last  mentioned,  a  deed  was  issued, 
subject  to  the  approval  of  the  Department  Assembly.  It 
purported  to  be  subscribed  by  the  governor  and  secretary, 
but  there  were  no  subscribing  witnesses  to  it.  It  contained 
with  others  the  following  clauses : 

"The  land  donated  to  him  is  the  same  as  exhibited  in 
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the  plat  attached  to  this  expediente,  and  borders  on 
land  of  Temecula,  on  the  Lagoon,  and  on  Santa 
Margarita. 

^<  The  judge  who  shall  possess  him  of  it  will  cause  it  to 
be  measured  conformable  to  ordinance,  and  give  notice  to 
the  government  of  the  number  of  leagues  (sitios  de  ganado 
mayor)  it  may  contain. 

*«  Consequently,  I  order  that  this  title-deed,  being  held 
firm  and  valid,  it  be  entered  in  the  respective  book  and 
delivered  to  the  interested  party  for  his  security  and  other 
purposes." 

The  subject  was  submitted  to  the  Department  Assembly, 
and  on  the  3d  June,  1846,  the  body  approved  and  con- 
firmed the  grant. 

It  appeared  by  the  testimony  of  one  Foster,  in  early  life 
a  justice  of  the  peace,  but  who  had  been  for  many  years  a 
*«ranchero"  in  California,  that  •*  Santa  Bosa  "  was  the 
name  given  to  a  well-known  tract ;  that  it  adjoined  another 
well-known  tract,  called  *«  Temecula,'*  on  the  east,  a 
second,  known  as  *'  Santa  Margarita,"  on  the  west,  and 
that  a  third,  called  «'La  Laguna,"  stood  ojff  in  a  direc- 
tion northeasterly.  This  was  confirmed  by  two  other 
witnesses. 

Moreno  resided  upon  and  cultivated  the  land  from  the 
time  he  was  authorized  to  occupy  it  until  the  acquisition  of 
the  country  by  the  United  States. 

After  the  acquisition  he  presented  a  petition  to  the  Board 
of  Commissioners,  established  by  the  act  of  Congress  of 
3d  March,  1851,  to  ascertain  and  settle  private  land  claims 
in  California,  to  have  his  title  confirmed,  pursuant  to  the 
provisions  of  that  statute.  The  commissioners  having  con- 
firmed it,  an  appeal  was  taken  by  the  United  States  to  the 
District  Court ;  and  that  court  having  affirmed  the  report 
of  the  commissioners,  the  United  States  brought  the  case 
here  by  appeal. 
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It  was  objected  on  behalf  of  the  United  States  to  the 
decree  of  the  District  Court : 

1.  That  the  "  grant  is  proved,  by  secondary  evidence  of 
handwriting,  without  the  legal  basis  for  its  introduction 
having  first  been  laid;"  this  objection  being  made  in  the 
case,  however,  in  this  court  only. 

2.  That  the  location  and  quantity  of  the  land  are  en- 
tirely uncertain  both  in  the  grant  and  in  the  diseno. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the 
court: 

The  first  objection  refers  to  the  proof  of  the  signatures 
of  the  governor  and  secretary  to  the  deed  to  Moreno, 
which  was  made  by  persons  acquainted  with  their  hand- 
writing, without  those  officers  being  called  or  their  absence 
accounted  for. 

There  are  no  subscribing  witnesses  to  the  deed.  It  was 
therefore  allowable,  according  to  the  common  law,  to 
prove  the  signatures  by  any  one  acquainted  with  their 
handwriting.  Such  evidence  was  as  competent  and  valid 
as  the  testimony  of  the  writers  themseves.  It  is  in  no 
sense  secondary  evidence.  Were  the  rule  otherwise,  it  is 
a  sufficient  answer  to  the  objection,  that  it  does  not  appear 
that  the  evidence  was  objected  when  it  was  offered  and 
received  in  the  court  below.  If  no  objection  be  made,  the 
existence  and  contents  of  a  record  may  be  proved  by 
parol  evidence,  and  a  court  of  errors  will  not  for  that 
reason  reverse  the  judgment.  The  testimony  is  found  in 
the  record,  without  any  exception,  and  must  have  its 
legitimate  effect.  In  this  class  of  cases,  where  the  docu- 
mentary  proof  of  title  is  plenary,  and  no  suspicion  is 
raised  as  to  its  genuineness,  it  is  the  settled  rule  of  this 
court  to  regard  such  evidence  as  both  competent  and 
sufficient.  We  have  no  doubt  of  the  genuineness  of  all 
the  papers  composing  this  expediente.  No  question  was 
made  upon  the  subject  in  the  court  below. 


./■ 
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It  is  further  objected  to  the  decree  that  *  •  the  location 
and  quantity  of  the  land  are  entirely  uncertain,  both  in  the 
grant  and  the  diseno/' 

The  tract  is  described  in  the  titulo  as  known  by  the 
name  of  Santa  Sosa,  and  as  bounding  upon  Temecula, 
the  Lagoon,  and  Santa  Margarita.  The  petitioner  asked 
for  a  title  to  all  the  vacant  land  in  that  locality,  and  it  was 
conceded  to  him  accordingly. 

It  is  proved  by  the  testimony  of  three  witnesses  that 
Santa  Rosa  was  a  well-known  rancho ;  that  Temecula,  the 
Lagoon,  and  San  Margarita  were  well-known  contiguous 
ranches,  and  that  there  was  not  the  least  difficulty  either 
in  identifying  Santa  Bosa,  or  in  ascertaining  its  boundaries. 
There  is  no  contradictory  evidence  upon  the  subject.  The 
District  Court  held  the  evidence  to  be  sufficient,  and  we 
concur  in  that  opinion. 

The  record  presents  every  link  in  the  chain  of  a  perfect 
espediente.  There  is  a  petition  with  a  diseno,  an  order  of 
reference,  an  informe  by  the  proper  officer,  a  decree  of 
concession,  a  titulo,  and  the  approval  of  the  Department 
Assembly. 

The  Surveyor-General  of  California  certifies  that  the 
espediente  is  copied  from  the  archives  in  his  possession. 
It  is  not  necessary  to  the  validity  of  the  title  that  the  land 
should  have  been  surveyed  and  the  quantity  ascertained. 

California  belonged  to  Spain  by  the  rights  of  discovery 
and  conquest.  The  government  of  that  country  established 
regulations  for  transfers  of  the  public  domain  to  individ- 
uals. When  the  sovereignty  of  Spain  was  displaced  by 
the  revolutionary  action  of  Mexico,  the  new  government 
established  riegulations  upon  the  same  subject.  These  two 
sovereignties  are  the  spring  heads  of  all  the  land  titles  in 
California,  existing  at  the  time  of  the  cession  of  that  coun- 
try to  the  United  States  by  the  treaty  of  Guadalupe  Hi- 
dalgo.    That  cession  did  not  impair  the  rights  of  private 
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property.  They  were  consecrated  by  the  law  of  nations, 
and  protected  by  the  treaty.  The  treaty  stipulation  was 
but  a  formal  recognition  of  the  pre-existing  sanction  in  the 
law  of  nations.  The  act  of  March  3d,  1851,  was  passed  to 
assure  to  the  inhabitants  of  the  ceded  territory  the  benefit 
of  the  rights  of  property  thus  secured  to  them.  It  recog- 
nizes alike  legal  and  equitable  rights,  and  should  be  ad- 
ministered in  a  large  and  liberal  spirit.  A  right  of  any 
validity  before  the  cession  was  equally  valid  afterwards, 
and  while  it  is  the  duty  of  the  court  in  the  cases  which 
may  come  before  it  to  guard  carefully  against  claims  orig- 
inating in  fraud,  it  is  equally  their  duty  to  see  that  no 
rightful  claim  is  rejected.  No  nation  can  have  any  higher 
interest  than  the  right  administration  of  justice. 

12 


CHAPTER  VI. 

CONTRACTS. 

Though  the  great  majority  of  contracts  between  individ- 
uals  are  oral,   practically   all  of    the   contracts  between 
Form  of.  states  are  written.     The  usual   form  of  contract  between 

states  is  a  treaty.  Though,  as  we  shall  see  later,  it  need 
not  necessarily  take  this  form.  Yet  as  treaties  are  by  all 
odds  the  most  important  form  of  international  contracts, 
we  will  discuss  them  first. 


SECTION  I.     TREATIES. 

The  parties  to  a  treaty  are  independent  states.  Agree- 
TroAtiMaM  ments  between  a  state  and  an  individual,  whether  this 
twoen  statos.      individual  be  the  Pope,  a  prince  or  an  ordmary  citizen,  are 

not  treaties.  AH  the  parties  must  be  states.  Therefore, 
a  concordat  with  the  Pope,  an  agreement  with  a  prince 
providing  for  the  succession  to  the  throne  in  his  family,  an 
agreement  for  a  loan  from  an  individual,  are  not  treaties 
and  with  them  international  law  has  dothing  to  do.  Prima 
facie  each  independent  state  has  power  to  make  a  treaty, 
but  it  may  place  limitations  on -this  power.  As  by  the 
terms  of  an  alliance,  it  may  agree  not  to  make  treaties  of 
certain  kinds  with  other  states  or  not  to  make  a  treaty  ex- 
cept on  certain  conditions,  e.  ^.,  the  United  States  bound 
itself  by  the  treaty  of  alliance  with  France  not  to  make  a 
treaty  of  peace  with  England  except  upon  certain  condi- 
tions. In  strict  law,  only  independent  states  may  make 
treaties,  but  as  a  matter  of  practice  the  power  is  to  a  limited 
extent  conceded  to  semi-sovereign  states.  The  United 
States  has  repeatedly  made  treaties  with  Indian  tribes. 
No  specific  form  is  necessary.  The  parties  to  a  treaty 
(178) 
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are  allowed  to  adopt  whatever  form  they  please  and  what- 
ever language.     With  reference  to  the  latter,  it  may  be  said  Form  of  treat- 
that  for  a   long   time   Latin   was   the  language  generally*** 
adopted.     Later,  French  became  by  far  the  more  common ; 
and  now  English  is  rapidly  taking  the  place  of  French. 

In  common  with  all  other  contracts,  a  treaty  must  not 
be  for  an  unlawful   object.     As,   for  instance,    a   treaty  j^j^.   ^^ 
between  two  states  giving  them  exclusive  rights  over  a  parto^J*©*- 
of  the  high  seas,  or  for  taking  away   the  inviolability   of  • 
diplomatic  agents,  or  for  legalizing  the  capture  of  neutral 
vessels,  not  carrying  contraband  nor  attempting  to  run  a 
blockade,  would  be  void. 

What  shall  constitute  the  treaty-making  power  within  a 
state  is  of  course  a  matter   for  each  state  to  reo:ulate  for^    ^ 

o  Treaty-making 

itself.  So  far  it  is  purely  a  question  of  constitutional  law;  power, 
but  when  once  a  state  has  entered  into  a  treaty,  the  inter- 
pretation of  its  provisions  with  reference  to  the  treaty- 
making  power  is  a  question  for  international  law.  Thus, 
while  each  state  has  a  right  to  make  its  own  provisions  for 
the  treaty-making  power,  it  does  not  have  the  sole  right  to 
construe  those  rules. 

As,  except  in  pure  despotisms,  all  treaties  must  be  nego- 
tiated through  agents,  the  powers  of  such  agents  become  a  powers  of 
very  important  matter  for  legal  construction,  since  it  rarely  »«•»*»• 
happens  that  the  credentials  of  agents  for  negotiating 
treaties  are  so  explicit  as  to  leave  nothing  for  implication 
or  so  clear  as  to  admit  of  but  one  possible  construction. 
Where  agents  are  given  what  are  known  as  full  powers 
there  was  for  a  long  time  a  difference  of  opinion  as  to 
whether  or  not  a  sovereign  was  bound  by  such  a  treaty,  irre- 
spective of  ratification.  Grotius  and  Puffendorf  held  that 
treaties  negotiated  and  signed  by  agents  with  full  powers 
are  binding  upon  the  state  in  whose  name  they  are  made, 
just  as  any  other  contract  is  binding  upon  the  principal 
when  made  by  his  duly  authorized  agent.     (De  jure  Relli 
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ac  Pacis,  Bk.  II.,  Sec.  12;  PaffeDdorf' s  de  Jns  Naturae 
et  Gentium,  Bk.  III.,  Ch.  IX.,  Sec,  2.)  Upon  this  subject 
Vattel  says:  "Sovereigns  treat  with  each  other  through 
the  medium  of  their  attorneys  or  agents,  who  are  invested 
with  sufficient  powers  for  the  purpose,  and  are  commonly 
called  plenipotentiaries.  The  rights  of  the  agent  are  de- 
termined by  instructions  given  him.  He  must  not  deviate 
from  them ;  but  every  promise  which  he  makes,  within  the 
.terms  of  his  commission,  and  within  the  extent  of  his 
powers,  binds  his  constituent.  At  present,  in  order  to 
avoid  all  danger  and  difficulty,  princes  reserve  to  them- 
selves the  right  of  ratifying  what  has  been  concluded  in 
their  name  by  their  ministers.  The  full  power  is  but  a 
procuration  cum  libera.^*  (Law  of  Nations,  Bk.  II.,  Ch. 
XII.,  Sec.  156.) 

The  law  at  the  present  time  is  substantially  the  same  as 
that  stated  by  Vattel.  Where  the  constitution  of  a  state 
provides,  as  does  the  Constitution  of  the  United  States, 
that  treaties  must  be  ratified  by  a  certain  branch  of  the 
government,  to  wit,  the  Senate ;  ratification  then  becomes 
necessary  to  the  validity  of  the  treaty.  As  every  state  is 
presumed  to  be  familiar  with  the  constitution  of  every 
other  state  a  failure  to  ratify  is  no  ground  for  complaint. 
The  case  is  plainer  yet  where  ratification  is  provided  for 
either  in  the  credentials  of  the  agent  or  in  the  treaty  itself, 
as  is  now  very  common. 

If,  as  sometimes  happens,  legislation  is  necessary  in  order 
to  give  life  to  a  treaty,  e.  ^.,  an  appropriation  to  carry  out 
the  provisions  of  the  treaty  for  the  purchase  of  territory, 
the  legislative  branch  of  the  government  is  under  no  legal 
obligation  to  provide  the  necessary  legislation.  In  such  a 
case  the  treaty  is  valid,  but  unenforceable.  This  question 
has  presented  itself  a  number  of  times  in  the  diplomatic 
history  of  the  United  States ;  among  others,  in  the  case 
of    the   purchase   of  Louisiana,  Florida,  because  of  the 
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sums  to  be  paid  to  Mexico  and  Spain  under  the  terms  of 
the  treaties  of  Guadalupe  Hidalgo,  and  Paris,  respectively. 
Thus  far  the  House  has  never  refused  to  perform  its  share 
towards  the  necessary  legislation,  and  the  Senate  and  Pres- 
ident are  committed  upon  the  question  when  the  treaty  is 
made,  so  that  they  could  by  no  means  afford  to  com- 
promise themselves  by  refusing  the  legislation. 

Where  the  negotiators  of  a  treaty  are  given  secret  in- 
structions along  with  their  full  powers  and  conclude  a 
treaty  contrary  to  their  secret  instructions,  the  question  tionTandfuii' 
arises  as  to  what  moral  obligation  the  sovereign  is  under '^'^*"- 
to  ratify  such  a  treaty?  Or,  is  it  valid  without  ratifica- 
tion? To  the  first  of  these  questions,  if  we  follow  the 
analogy  of  the  law  of  contracts  between  individuals,  we 
must  conclude  that  as  the  other  party  has  no  knowledge  of 
fhe  contents  of  secret  instructions  the  violation  of  them  by 
the  agent  would  have  no  effect  upon  the  validity  of  the 
contract  so  that  if  the  treaty  would  have  been  valid  with- 
out ratification,  provided  the  instructions  had  been  obeyed, 
it  is  equally  valid  when  they  are  disobeyed.  And  this  is 
the  view  taken  by  Kliiber  and  Martens.  The  former  says : 
••  Public  treaties  can  only  be  concluded  in  a  valid  manner 
by  the  ruler  of  the  state,  who  represents  it  toward  foreign 
nations,  either  immediately  by  himself,  or  through  the 
agency  of  plenipotentiaries,  and  in  a  manner  conformable 
to  the  constitutional  laws  of  the  state.  A  treaty  concluded 
by  such  a  plenipotentiary  is  valid,  provided  he  has  not 
transcended  his  patent  full  power ;  and  a  subsequent  rati- 
fication is  only  required  in  the  case  where  it  is  expressly 
reserved  in  the  full  power,  or  stipulated  in  the  treaty 
itself,  as  is  usually  the  case  at  present  in  all  those  conven- 
tions which  are  not,  such  as  military  arrangements  are, 
of  urgent  necessity.''  (Kliiber,  Droit  des  Gens  Moderne 
de  TEurope,  Sec.  142;  Martens,  Precis  du  Droit  des  Gens 
Moderne  de  TEurope,  Sec.  48.) 
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The  disobedience  of  instructions  does,  however,  have  a 

bearing  upon  the  moral  obligation  to  ratify  a  treaty  negoti- 

Morai  eiieetof  ated  by  plenipotentiaries.     There  is  in  the  case  of  such  a 

iiMtraotioiM.       treaty  a  moral  obligation  to  ratify,  unless  some  substantial 

reason  can  be  given  for  the  refusal.  The  material  devia- 
tion of  a  plenipotentiary  from  his  instructions  would  con- 
stitute such  a  reason.  Yattel  seems  to  make  this  the  onlv 
reason  for  a  refusal  to  ratify ;  he  says :  **  Before  a  sovereign 
can  honorably  refuse  to  ratify  that  which  has  been  con- 
cluded in  virtue  6i  a  full  power,  he  must  have  strong  and 
solid  reasons,  and  in  particular,  he  must  show  that  his 
minister  has  deviated  from  his  instructions.'* 
view  oc  whea-  ^^®  following  from  Wheaton  is  a  more  correct  statement 
ton-  of  the  law:     **  The  exposition  of  the  approved  practice  of 

nations,  from  which  alone  the  law  of  nations  applicable  to 
this  matter  can  be  deduced,  conclusive!}'  shows  that  a  full 
power,  however  general,  and  even  extending  to  a  promise 
to  ratify,  does  not  involve  the  obligation  of  ratifying  in  a 
case  where  the  plenipotentiary  has  deviated  fram  his  in- 
structions." (International  Law, Part  III.,  Sec.  261.)  In 
addition  to  this  he  gives  the  following  reasons  for  refusal 
to  ratify :  1.  *'  If  the  impossibility  of  fulfilling  the  treaty 
arises  or  is  discovered  previous  to  the  exchange  of  ratifica- 
tions, it  may  be  refused  on  this  ground.  2.  Upon  the 
ground  of  mutual  error  of  the  parties  respecting  a  matter 
of  fact,  which,  had  it  been  known  in  its  true  circumstances, 
would  have  prevented  the  conclusion  of  the  treaty.  Here, 
also,  if  the  error  be  discovered  previous  to  the  ratification, 
it  may  be  withheld  upon  this  ground. 

3.  In  case  of  a  change  of  circumstances  upon  which  the 
treaty  is  made  to  depend,  either  by  an  express  stipulation 
(clausula  rebus  sic  stantibus),  or  by  the  nature  of  the 
treaty  itself.  As  such  a  change  of  circumstances  would 
avoid  the  treaty,  even  after  ratification,  so  if  it  take  place 
previous   to   the   ratification,  it  will  afford  a  strong  and 
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valid  reason  for  withholding  that|sanction."     (Ibid.,  Sec. 
263.) 

Katification  may  be  either  tacit  or  express.  The  latter 
is  by  far  the  more  ordinary  and  needs  no  discussion.  A  Batifloation 
tacit  or  implied  ratification  is  where  persons  acting  under  "'  expreaa. 
the  authority  of  the  treaty-making  power  enter  into  agree- 
ments with  other  states  and  though  such  agreements  are 
known  to  the  treaty-making  power  are  not  promptly  repu- 
diated by  it  so  that  the  other  party  acts  to  his  detriment, 
believing  in  good  faith  that  the  agreement,  which  does  not 
require  express  ratification,  has  met  with  the  approval  of  the 
treaty-making  power.  In  the  case  of  treaties,  nearly  all 
states  now  require  express  ratification.  So  nearly  univer- 
sal is  this  that  it  may  safely  be  said  to  be  a  rule  of  positive 
international  law. 

The  binding  effect  of  a  treaty,  when  once  ratified,  dates 
back  to  the  time  of  its  signature.  That,  is  to  say,  the  rati- 
fication of  a  treaty  has  a  retroactive  effect.  It  is  not treatybe^meii 
unusual,  though  more  so  now  than  formerly,  to  pro-****'^**''* 
vide  in  the  treaty  the  time  at  which  it  shall  go  into 
effect  in  different  places.  The  change  in  this  respect 
is  due  to  the  improvement  in  the  means  of  conveying 
intelligence. 

It  rarely  happens  that,  in  the  case  of  treaties  requiring 
ratification,  anything  is  done  towards  carrying  out  the  pro-^|^^^^  ^^  ^^^ 
visions  of  a  treaty  until  after  its  ratification.  To  this  the  •»««p**®*'**« 
treaty  of  July  15,  1840,  between  Great  Britain,  Prussia, 
Eussia  and  Turkey,  forms  a  curious  exception.  By  the 
terms  of  this  treaty,  or  rather  of  the  protocol  annexed  to  it, 
it  was  provided  that,  owing  to  the  delay  which  ratification 
would  necessitate  because  of  the  distance  between  the 
respective  parties,  the  measures  agreed  upon  should  be 
carried  into  execution  at  once,  without  waiting  for  the 
exchange  of.  ratifications.  In  such  a  case  there  would 
have  to  be  exceptionally  strong  reasons  to  justify  a  refusal 
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to  ratify ;  jet,  to  the  full  validity  of  the  treaty,  ratifica- 
tion is  necessary. 

The  interpretation  of  treaties  is  a  matter  of  great  impor- 
interpretatton  tance,  for  it  frequently  happens  that  in  course  of  years  dif- 
ferences of  opinion  arise  as  to  what  was  actually  meant  by 
certain  provisions.  As  the  meanings  of  words  change  some- 
what in  course  of  several  years,  these  differences  of  opinion 
might  arise,  even  if  they  were  not  prompted  by  a  conflict 
in  interests.  For  many  other  reasons  disputes  arise  as  to 
the  interpretation  of  treaties.  Bules  of  interpretation  are 
therefore  necessary.  While  there  is  not  universal  agree- 
ment with  respect  to  the  rules  of  interpretation  the  follow- 
ing are  pronounced  by  Hall  to  be  *'  those  rules  against  which 
no  objection  can  be  urged."  1.  *' When  the  language 
of  a  treaty,  taken  in  the  ordinary  meaning  of  words,  yields 
a  plain  and  rieasonable  sense,  it  must  be  taken  as  intended  to 
be  read  in  that  sense,  subject  to  the  qualifications,  that  any 
words  which  may  have  a  customary  meaning  in  treaties, 
differing  from  their  common  signification,  must  be  under- 
stood to  have  that  meaning,  and  that  a  sense  cannot  be 
adopted  which  leads  to  an  absurdity,  or  to  incompatibility 
of  the  contract  with  an  accepted  fundamental  principle  of 
law. 

2.  ••  When  terms  used  in  a  treaty  have  a  different  legal 
sense  within  the  two  contracting  states,  they  are  to  be 
understood  in  the  sense  which  is  properto  them  within  the 
state  to  which  the  provision  containing  them  applies;  if  the 
provision  applies  to  both  states,  the  terms  of  double 
meaning  are  to  be  understood  in  the  sense  proper  within 
them  respectively. 

3.  **  When  the  words  of  a  treaty  fail  to  yield  a  plain  and 
reasonable  sense  they  should  be  interpreted  in  such  one  of 
the  following  ways  as  may  be  appropriate:  (a)  By  re- 
course to  the  general  sense  and  spirit  of  the  treaty,  as 
shown  by  the  context  of  the  incomplete,  improper,  am- 
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biguous,  or  obscure  passages,  or  by  the  provisions  of  the 
instrument  as  a  whole. 

(b.)  **  By  taking  a  reasonable  instead  of  a  literal  sense 
of  words  when  the  two  senses  do  not  agree. 

4.  ♦*  Whenever,  or  in  so  far  as,  a  state  does  not  contract 
itself  out  of  its  fundamental  legal  rights  by  express  lan- 
guage, a  treaty  must  be  so  construed  as  to  give  effect  to 
those  rights. 

(5.)  **  Subject  to  the  foregoing  rule,  every  right  or 
obligation  which  is  necessarily  attendant  upon  something 
clearly  ascertained  to  be  agreed  to'in  the  treaty,  including 
a  right  to  whatever  may  be  necessary  to  the  enjoyment  of 
things  granted  by  it,  is  understood  to  be  tacitly  given  or 
imposed  by  the  gift  or  imposition  of  that  upon  which  it  is 
attendant." 

If  but  one  of  these  rules  is  applicable  there  is  little 
difficulty,  but  it  sometimes  happens  that  one  nation  con- 
tends for  the  application  of  one  and  the  other  nation  for 
the  application  of  another  rule.  As  in  the  case  of  the^®^^^^^, 
treaty  of  Aix  la  Chapelle,  1748,  England  contended  thatpi**"* 
the  first  rule  applied,  while  Holland  insisted  that  rule 
three  was  the  one  which  applied.  The  treaty  was  one  of 
alliance  by  the  terms  of  which  each  promised  the  other 
specific  assistance  in  case  either  should  **  be  attacked  or 
molested  by  hostile  act,  or  open  war,  or  in  any  other  man- 
ner disturbed  in  the  possession  of  its  states,  territories, 
rights,  immunities  and  freedom  of  commerce."  When 
England  demanded  help  in  her  war  with  France,  1756, 
Holland  refused  to  give  the  stipulated  assistance,  on  the 
ground  that,  although  England  had  been  **  attacked  "  by 
France,  she  (England)  was  the  aggressor  and  that  there- 
fore the  situation  was  not  the  one  contemplated  by  the 
treaty.  Upon  this  point  the  contention  of  Holland  is  in 
accord  with  the  view  of  international  law  which  prevails  at 
the  present  time. 
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Rule  two  is  well  illustrated  by  the  treaty  between  Aus- 
tria and  Italy  of  1866  by  which  it  was  provided  that  the 
Treaty  between  <*  inhabitants  of  the  Ceded  territory  should  be  allowed  to 

remove  themselves  and  their  property  into  Austrian  terri- 
tory," provided  they  chose  to  exercise  this  right  within  a 
year  and  a  day  from  the  date  of  the  exchange  of  ratifica- 
tions. But  in  Austria  the  term  ^*  inhabitant"  meant  only 
such  persons  as  according  to  Austrian  law  had  their  domi- 
cile in  the  territory,  while  according  to  Italian  law  it  meant 
any  one  living  in  the  territory  and  registered  as  a  resident. 

Perhaps  the  best  illusCration  of  the  third  rule  is  the  con- 
troversy which  grew  out  of  the  Treaty  of  Utrecht. 
By  the  terms  of  this  treaty,  France  was  to  destroy  the 
fortifications  of  the  port  of  Dunkirk  and  never  to  rebuild 
them.  In  accordance  with  the  treaty,  she  destroyed 
them,  but  at  the  same  time  began  fortifying  the  port  of 
Mardyck  which  was  an  equally  important  harbor  and  not 
more  than  a  league  distant.  England,  contended  that 
while  literally  the  treaty  referred  only  to  Dunkirk,  the 
spirit  and  purpose  of  the  treaty  was  to  relieve  England  of 
the  menace  of  having  a  fortified  French  port  opposite  the 
mouth  of  the  Thames  and  that  for  this  reason  it  applied 
to  Mardyck  as  well  as  to  Dunkirk.  France  finally  ad- 
mitted the  reasonableness  of  the  English  contention  and 
discontinued  the  work  of  fortifying  Mardyck, 

Where  provisions  in  the  same  treaty  or  in  difiFerent 
treaties  with  the  same  state  conflict,  the  following  rules 
are  found  useful :  — 

1.  Provisions  that  are  generally  and  specially  impera- 
tive take  precedence  over  a  mere  general  permission,  but 
on  the  other  hand,  a  special  permission  which  conflicts 
with  an  imperative  general  provision  is  given  precedence 
over  it. 

2.  If  to  one  provision  a  penalty  is  attached  for  non- 
observance,  and  to  another  there  is  no  penalty  attached, 
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the   former   is  presumed  to   be  the  more   important  and 
must  be  complied  with. 

3.  If  provisions  indentical  in  nature  conflict,  the  prom- 
isee has  the  right  to  determine  which  shall  be  conformed  to. 

Where  different  treaties  between  the  same  states  contain 
conflicting  provisions,  the  one  of  later  date  controls,  as  it 
is  presumed  to  have  been  intentionally  substituted  for  the 
earlier  provision. 

Treaties  may  be  divided  according  to  their  character 
into  executed  and  executory.  The  first  class  includes  ^^^^^^  ^^^ 
those  treaties  the  conditions  of  which  have  been  performed  ex««uted  treat- 
once  for  all  and  nothing  more  remains  to  be  done  except 
to  not  interfere,  as  for  instance  a  treaty  recognizing  the 
independence  of  a  state  or  fixing  boundary  lines.  The 
second  includes  those  the  fulfillment  of  whose  conditions  is 
yet  continuing  and  may  continue  as  long  as  the  treaty 
remains  in  full  force,  e.  gr.,  treaties  of  commerce  or  extra- 
dition. 

With  respect  to  the  purpose  for  which  they  are  entered 
into,  treaties  may  be  divided  into  any  number  of  classes, 
as  treaties  may  be  formed  for  any  lawful  purpose.  Xhe^^''^"*'' 
most  common  purposes  are:  commerce,  extradition,  ces- 
sion of  territory,  fixing  of  boundaries,  neutrality,  alliance, 
guaranty,  and  arbitration.  The  most  of  these  are  so  well 
understood  as  to  need  no  discussion,  but  with  reference  to 
others  a  word  or  two  may  not  be  amiss. 

A  treaty  of  guaranty  is  either  mutual,  as  where  the 
parties  bind  themselves  to  assist  each  other  in  maintaining  a  Treaty  of 
certain  condition  of  affairs ;  or,  where  two  or  more  enter  into  «^'*^»***y' 
a  treaty  the  benefits  from  which  are  to  accrue  to  a  third 
power.  Treaties  of  guaranty  of  the  first  class  used  to  be 
very  common  with  reference  to  territorial  possessions  of 
states.  Examples  of  treaties  of  the  second  class  are  the 
treaties  between  the  powers  of  Europe  guarantying  the 
neutrality  of  Switzerland  and  Belgium. 
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Treaties  of  alliance  are  eitlier  ofFensive,  or  defensiye,  or 
both.  Each  of  these  may  be  either  general  or  special* 
An  example  of  the  latter  is  the  Anglo-Japanese  alliance 
which  applies  only  to  the  Far  East.  In  case  of  a  defensive 
alliance  a  party  to  the  treaty  is  not  under  obligation  to 
assist  its  ally  in  a  war  in  which  it  may  be  engaged, 
regardless  of  who  was  really  the  aggressor. 

Treaties  of  reciprocity  are  of  interest  becauseof  their  rela* 
tion  to  the  *  *  most  favored  nation  clause ' '  in  other  treaties  by 
the  same  powers.  For  a  time  it  was  contended  that  privi- 
leges granted  to  a  state  inured  to  the  benefit  of  all  other 
states  having  with  the  granting  state  treaties  containing 
the**  most  favored  nation  clause/' regardless  of  the  in- 
ducement for  granting  such  privileges.  But  it  is  now 
generally  conceded  that  where  a  privilege  is  granted  in  re- 
turn for  a  valuable  consideration,  as  is  the  case  in  reci- 
procity treaties,  such  transaction  gives  to  other  states  no 
right  to  the  special  privilege  by  virtue  of  the  **  most 
favored  nation  clause.'* 

The  assurance  that  the  terms  of  a  treaty  will  be  carried 
out  rests  usually  upon  good  faith  and  honor  of  the  respec- 
tive parties,  but  at  times  additional  security  is  resorted  to. 
If  there  is  doubt  as  to  the  intent  of  one  of  the  parties,  the 
other  may  take  or  retain  possession  of  a  part  of  its  territory 
and  hold  it  as  a  pledge  to  secure  the-  due  performance  of 
the  terms  of  the  treaty.  This  was  resorted  to  by  Prussia 
at  the  end  of  the  Franco-Prussian  war.  In  place  of  this 
the  guarantee  of  a  third  power  may  be  accepted.  The 
taking  of  hostages,  though  at  one  time  common,  is  now 
obsolete. 

Changes  in  the  internal  government  of  a   state,  unless 
they  amount  to  a  loss  of  independence,  do  not  afEect  the 
of  sovernment.  Operation  of  treaties.     A  mere  change  in  the  form  of  gov- 
ernment is  a  matter  with  which  international  law  does  not 
concern  itself.     The  loss  of  a  part  of  its  territory  does  not 
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affect  the  obligation  of  a  state  under  its  treaties,  unless 
such  loss  renders  the  performance  of  the  conditions  of  .a 
treaty  impossible.  When  personal  treaties  were  recog- 
nized as  treaties,  a  mere  change  in  the  form  of  govern- 
ment might,  by  rendering  the  terms  of  the  treaty  no  longer 
applicable,  extinquish  it,  e.  jr.,  a  treaty  with  a  certain  person 
or  family  guarantying  to  him  or  them  succession  to  the 
throne  would  be  extinguished  by  a  change  to  republican 
form  of  government.  But  as  such  personal  agreements  are 
no  longer  considered  treaties  we  need  not  dwell  upon  them 
here. 

The  effect  which  war  produces  upon  treaties  depends  EHect  of  war 
upon  the  nature  of  the  treaty.  Though  it  has  been  con-^P®"*  *'«***«•• 
tended  that  war  abrogates  all  treaties,  this  contention  is  not 
correct.  With  reference  to  executed  treaties  it  either  pro- 
duces no  effect  at  all  or  at  most  simply  suspends  their 
operation  during  the  continuance  of  the  war,  at  the  close 
of  which  they  go  into  effect  again  ex  propHo  vigore^ 
unless  changed  by  express  stipulation.  Upon  this  question 
there  is  a  very  able  opinion  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Chirac  v.  Chirac,  2  Wheaton, 
277. 

As  to  executory  treaties,  most  are  abrogated  by  the 
existence  of  war  between  the  parties  thereto,  and  must  at 
the  close  of  the  war  be  revived  by  either  express  or  implied  ^**^'****''y 

-f  ^  t-  treaties  In  con- 

agreement  in  order  to  come  again  into  force,  e.  ^.,  treaties tempiation  of 
of  commerce,  alliance,  etc.  Executory  treaties  made  in 
contemplation  of  war  for  the  purpose  of  governing  the 
conduct  of  the  respective  parties  during  such  war  are  of 
course  neither  abrogated  nor  suspended  during  war,  but  are 
brought  into  operation  by  it.  To  argue  that  war  either 
abrogated  or  suspeiMed  such  treaties  would  be  the  veriest 
nonsense. 

The  effect  of  war  upon  the  fishery  rights  of  the  United 
States  referred  to   in  Art.   III.    of  the  treaty   of  peace 
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between  the  United  States  and   Great  Britain,  1783,  was 

for   a  long  time   a   matter  of   dispute   between    the  two 

DUpate  with      countries.     This  provision  of  the  treaty  was  not  mentioned 

fl^^rishtk    in  the  treaty  of  1814.     It  was   therefore   claimed  by  the 

British  goyernment  that  the  right  no  longer  existed.  In 
its  contention  the  British  government,  though  such  was  not 
essential  to  the  establishment  of  its  case,  went  so  far  as  to 
take  the  wholly  untenable  ground  that  **  all  treaties  are  put 
an  end  to  by  a  subsequent  war."  To  this  the  United  States 
replied  that  the  provisions  in  the  treaty  of  1783  as  to 
fisheries  and  independence  did  not  create  but  simply 
recognized  those  rights  and  that  neither  provision  was 
abrogated  by  the  war. 

This  contention  was  not  sound  in  point  of  law.  What- 
ever moral  right  we  may  have  had  in  the  fisheries  by  rea- 
son of  helping  to  wrest  the  coast  from  France,  or  by  reason 
of  discovery,  our  legal  right  to  enjoyment  of  such  por- 
tions as  were  within  the  territorial  waters  of  Great  Britain 
rested  upon  the  provisions  contained  in  Article  III.  of  the 
treaty  of  1783,  and  this  article  was  not,  like  the  article 
recognizing  our  independence,  an  executed  agreement,  but 
vas  clearly  executory  and,  in  common  with  commercial 
agreements,  was  of  such  a  nature  as  to  be  abrogated  by 
war.  After  considerable  dispute  we  yielded,  and  concluded 
with  Great  Britain  the  treaty  of  1818,  which  modified  very 
materially  the  provisions  of  the  treaty  of  1783.  By  the 
reciprocity  treaty  of  1854  our  rights  were  enlarged,  but 
upon  the  failure  to  renew  that  treaty  in  1866  our  rights 
were  again  placed  upon  the  basis  of  the  treaty  of  1818. 
Treaties  come  to  an  end  either  by  a  limitation  of  time 
Tennination of  contained  in  the  treaties  themselves;  by  mutual  consent  of 

the  parties;  by  renunciation  by  one  of  the  parties,  this, 
however,  does  not  bring  to  an  end  the  right  of  a  party  to 
damages;  by  denunciation  after  a  certain  period  of  time 
stipulated  in  the  treaty ;  by  the  impossibility  of  execution. 
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as  in  the  case  of  a  treaty  for  the  cession  of  an  island,  if 
the  island  should  sink  into  the  sea  or  be  wrested  from  the 
ceding  state  by  conquest  before  the  transfer  was  to  take 
place ;  by  completion  of  the  object  for  which  the  treaty 
was  entered  into. 

With  reference  to  treaties  which  are  not  permanent,  but 
entered  into  for  a  fixed  number  of  years,  it  is  not  at  all?®**^**^  ®' 

^  '  treaties. 

unusual  to  find  in  them  provisions  for  their  renewal. 
Where  such  provisions  are  found,  a  valid  renewal  must 
conform  substantially  to  the  required  form.  But  if  no 
provision  for  renewal  is  to  be  found,  a  renewal  may  be 
effected  by  any  acts  or  words  which  constitute  sufficient 
evidence  of  an  intention  to  renew.  In  other  words,  a 
treaty  may  be  renewed  either  tacitly  or  expressly.  The 
difficulty  with  a  tacit  renewal  is  in  determining  what  is 
sufficient  evidence  of  an  intent  to  renew.  In  some  cases  it 
is  entirely  clear,  as  where  the  treaty  provides  for  the  pay- 
ment of  a  fixed  amount  at  the  beginning  of  each  year  for 
the  enjoyment  of  a  certain  privilege,  the  payment  and  ac- 
ceptance of  this  amount  at  the  beginning  of  the  year  after 
the  expiration  of  the  treaty  would  be  ample  evidence  of  an 
intent  to  renew  for  that  year,  since  it  could  not  reasonably 
be  argued  that  the  money  was  intended  as  a  gift. 


SECTION  II.  CONTRACTS  OF  A  STATE  NOT  AMOITNTING  TO 

TREATIES. 

The  term  protocol  is  used  in  different  senses :  (1)  The^^***^^' 
proceedings  leading  up  to  the  conclusion  of  a  treaty;  (2) 
A  separate  article  attached  to  a  treaty ;  (3)  A  rough  draft 
of  treaty  which  is  to  serve  as  a  basis  for  negotiations;  (4) 
An  agreement  intended  to  be  complete  without  ratification. 
Such  an  agreement  is  usually  intended  to  be  temporary,  it 
is  merely  to  serve  as  a  modus  vivendi  until  a  treaty  can  be 
negotiated.  When  once  the  treaty  is  negotiated,  the  pro- 
tocol has  done  its  work  and  is  at  an  end. 
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As  examples  of  protocols  to  which  the  United  States  has 
been  a  party  we  have:  The  protocol  of  London,  1850, 
concluded  by  Abbott  Lawrence,  the  American  Minister, 
and  Viscount  Palmerston,  by  the  terms  of  which  Horseshoe 
Reef  in  Lake  Erie  was  ceded  by  Great  Britain  to  the  United 
States  on  condition  that  the  latter  erect  upon  it  a  light- 
house and  refrain  from  fortifying  it.  This  agreement  was 
never  submitted  to  the  Senate,  yet  as  Congress  appropri- 
the^unite"  ^atcd  the  money  and  built  the  light-house,  our  title  is  hardly 
st»tes.  open  to  dispute.     In  1890  a  protocol  was  entered  into  with 

Mexico  providing  that  the  troops  of  each  might,  under  cer- 
tain conditions,  pursue  hostile  Indians  into  the  territory  of 
the  other  and  capture  them.  This  also  was  never  sub- 
mitted to  the  Senate.  On  August  12,  1898,  a  protocol 
was  entered  into  between  the  United  States  and  Spain  con- 
taining the  main  provisions  which  were  afterwards  em- 
bodied in  the  Treaty  of  Paris.  But  several  acts  were 
performed  in  accordance  with  the  protocol,  e.  ^.,  the  evac- 
uation of  Cuba  and  Porto  Rico  before  it  was  submitted 
to  the  Senate  as  the  Treaty  of  Paris .  On  September  7 , 
1901,  a  protocol  was  entered  into  with  China  by  Mr.  Rock- 
hill  on  the  part  of  the  United  States.  This  protocol  pro- 
vided for  the  doing  of  several  important  acts  and  rested 
upon  executive  authority  only. 

The  recent  protocol  between  the  United  States  and  San 
Domingo  occasioned  no  small  amount  of  discussion,  as  it 
protoooi  with  w^®  feared  that  the  President  would  by  a  too  frequent 
Santo  Domingo,  resort  to  the  usc  of  protocols  usurp  a  part  of  the  treaty- 
making  power  of  the  Senate.  It  may  be  that  these  fears 
were  not  groundless,  but,  so  far  as  can  be  seen,  they  were. 
It  can  be  readily  seen  that,  as  the  Senate  is  not  in  continu- 
ous session,  there  is  at  times  a  necessity  for  such  tempo- 
rary arrangements,  call  them  by  whatever  name  we  will. 
Given  the  need,  it  seems  best  to  allow  the  President  to 
make  such  arrangements  and  hold  him  responsible  for  the 
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abuse  of  the  power  than  to  cause  the  country  the  incon- 
venience of  being  able  to  make  no  agreements  at  all  unless 
the  Senate  is  in  session.  This,  however,  is  a  question  of 
constitutional  law  and  practical  politics,  rather  than  one 
of  international  law. 

Until  recently  agreements  might  be  made  by  the  Presi- 
dent in  pursuance  of  arbitration  treaties  to  submit  disputes, 
of  a  character  provided  for,  to  the  decision  of  an  arbitration  .  ^  ^ 

^  Aflrreements  to 

tribunal.  But  the  Senate  has  recently  refused  to  allow  arbitrate  and 
this  also,  declaring  that  it  can  now  be  done  only  ^JoongMB.** 
treaty.  Under  this  view  a  general  arbitration  treaty  be- 
comes almost  meaningless.  It  is  therefore  unfortunate 
that  the  Senate  could  not  have  seen  things  differently.  To 
our  mind,  such  agreements  are  not  treaties.  Under  the 
head  of  *' agreements  under  acts  of  Congress,*'  JohnBasset 
Moore  mentions  the  following:  (1)  Postal  **  treaties." 
Since  1872,  these  are  made  by  the  postmaster-general, 
**  by  and  with  the  advice  and  consent  of  the  President;" 
(2)  Eeciprocity  agreements;  (3)  Discriminating  duties, 
copyrights,  and  trade-marks ;  (4)  Indian  ••treaties;"  (5) 
The  modus  vivendi.  As  examples  of  this  he  cites  those  of 
1885  between  the  United  States  and  Great  Britain  extend- 
ing the  fishery  rights  of  American  citizens  in  Canadian 
waters,  of  1888  covering  a  period  not  exceeding  two  j^ears, 
of  June  15,  1891,  suspending  the  killing  of  seals  in  Behring 
Sea  until  the  following  May,  and  of  1899  concerning  the 
Alaskan  boundary ;  (6)  The  settlement  of  pecuniary  claims, 
whether  by  treaty,  executive  agreement  or  arbitration 
under  executive  agreement. 

Cartels  are  agreements  made  between  generals  and  ad- 
mirals of  opposing  armies  and  navies  for  the  exchange  of 
prisoners,  etc.  Of  like  character  are  agreements  for 
truces,  and  capitulations  for  surrender  of  an  army,  fleet  or 
fortress.  It  is  obvious  that  under  such  circumstances  the 
necessities  of  the  case  render  imperative  some  form  of  agree- 

13 
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ment  which  can  be  entered  into  more  rapidly  than  can  a 
treaty. 

The  general  term  applied  to  such  acts  and  engagements 

as  the  above,  when  entered  into  without  authority  or  in  ex- 

spontioM.         cess  of  authority,  is  sponsions.     Sponsions  may  of  course 

be  disavowed  by  the  government  of  the  agents  who  have 
thus  acted  without  or  have  transcended  their  authority. 
This  should  be  done  with  reasonable  promptness,  other- 
wise the  other  government  may  fairly  conclude  that  the 
unauthorized  act  has  been  ratified,  for  ratification  of  such 
acts  may  be  either  express  or  implied. 

As  we  have  already  said,  a  concordat  with  the  Pope  or  an 
agreement  between  a  state  and  any  individual  belongs  here 
rather  than  under  the  head  of  treaties,  as  it  would  only  lead 
to  confusion  to  include  under  the  head  of  treaties  any  thing 
other  than  agreements  between  states. 


SOCIETY,  ETC.  v.  NEW  HAVEN. 
(8  WheatOD,  464.) 

PROPERTY  EIGHTS  UNDER  TREATIES. 

Washington,  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  proceeded  as  follows:  — 

It  has  been  contended  by  the  counsel  for  the  defend- 
ants :  — 

(1.)  That  the  capacity  of  the  plaintiffs,  as  a  corporation, 
to  hold  lands  in  Vermont,  ceased  by,  and  as  a  consequence 
of,  the  Kevolution. 

(2.)  That  the  society  being,  in  its  politic  capacity,  a 
foreign  corporation,  it  is  incapable  of  holding  land  in  Ver- 
mont, on  the  ground  of  alienage ;  and  that  its  rights  are 
not  protected  by  the  treaty  of  peace. 

(3.)  That  if  they  were  so  protected,  still,  the  effect  of 
the  last  war  between  the  United  States  and  Great  Britain 
was  to  put  an  end  to  that  tieaty,  and,  consequently,   to 
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rights  derived  under  it,  unless  they  bad  been  revived  by 
the  treaty  of  peace,  which  was  not  done. 

[It  is  not  necessary  to  consider  here  the  first  question 
raised  as  it  is  not  a  question  of  international  law.] 

(2.)  The  next  question  is,  was  this  property  protected 
against  forfeiture,  for  the  cause  of  alienage,  or  otherwise, 
by  the  treaty  of  peace?  This  question,  as  to  real  estate 
belonging  to  British  subjects,  was  finally  settled  in  this 
court,  in  the  case  of  Orr  v.  Hodgson,  4  W.  453,  in  which 
it  was  decided,  that  the  sixth  article  of  the  treaty  protected 
the  titles  of  such  persons  to  lands  in  the  United  States, 
which  would  have  been  liable  to  forfeiture,  bv  escheat,  for 
the  cause  of  alienage,  or  to  confiscation,  y«re  belli. 

The  counsel  for  the  defendants  did  not  controvert  this 
doctrine,  so  far  as  it  applies  to  natural  persons;  but  he 
contends  that  the  treaty  does  not,  in  its  terms,  embrace 
corporations  existing  in  England,  and  that  it  ought  not  to 
be  so  construed.  The  words  of  the  sixth  article  are: 
**  There  shall  be  no  future  confiscations  made,  nor  any 
prosecutions  commenced,  against  any  person  or  persons, 
for  or  by  reason  of  the  part  which  he  or  they  may  have 
taken  in  the  present  war;  and  that  no  person  shall,  on 
that  account,  suffer  any  future  loss  or  damage,  either  in 
his  person,  liberty,  or  property,"  etc. 

The  terms  in  which  this  article  is  expressed  are  gen- 
eral and  unqualified,  and  we  are  aware  of  no  rule  of  inter- 
pretation applicable  to  treaties,  or  to  private  contracts, 
which  would  authorize  the  court  to  make  exceptions  by 
construction,  where  the  parties  to  the  contract  have  not 
thought  proper  to  make  them.  Where  the  language  of 
the  parties  is  clear  of  all  ambiguity,  there  is  no  room  for 
construction.  Now  the  parties  to  this  treaty  have  agreed 
that  there  shall  be  no  future  confiscations  in  any  case,  for 
the  cause  stated.  How  can  this  court  say,  that  this  is  a 
case  where,  for  the  cause  stated,  or  for  some  other,  confis- 
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catioa  may  lawfully  be  decreed?  We  can  discover  no 
sound  reason  why  a  corporation  existing  in  England  may 
not  as  well  hold  real  property  in  the  United  States,  as  or- 
dinary trustees  for  charitable  or  other  purposes,  or  as 
natural  persons  for  their  own  use.  We  have  seen  that  the 
exemption  of  either  or  all  of  those  persons,  from  the 
jurisdiction  of  the  courts  of  the  State  where  the  prop- 
erty lies,  affords  no  such  reason. 

It  is  said  that  a  corporation  cannot  hold  lands,  except  by 
permission  of  the  sovereign  authority.  But  this  corpora- 
tion did  hold  the  land  in  question,  by  permission  of  the 
sovereign  authority,  before,  during,  and  subsequent  to  the 
Revolution,  up  to  the  year  1794,  when  the  legislature  of 
Vermont  granted  it  to  the  town  of  New  Haven;  and  the 
only  question  is,  whether  this  grant  was  not  void  by  force 
of  the  sixth  article  of  the  above  treaty?     We  think  it  was. 

Was  it  meant  to  be  contended  that  the  plaintiffs  are  not 
within  the  protection  of  this  article,  because  they  are  not 
persons  who  could  take  part  in  the  war,  or  who  can  be  con- 
sidered by  the  court  as  British  subjects?  If  this  were  to  be 
admitted,  it  would  seem  to  follow  that  a  corporation  can- 
not  lose  its  title  to  real  estate,  upon  the  ground  of  alienage, 
since  in  its  civil  capacity,  it  cannot  be  said  to  be  born 
under  the  allegiance  of  any  sovereign.  But  this  would  be 
to  take  a  very  incorrect  view  of  the  subject.  In  the  case 
of  The  Bank  of  the  United  States  v.  Deveaux,  5  C.  86,  it 
was  stated  by  the  court  that  a  corporation,  considered  as  a 
mere  legal  entity,  is  not  a  citizen,  and  therefore  could  not, 
as  such,  sue  in  the  courts  of  the  United  States,  unless  the 
rights  of  the  members  of  it,  in  this  respect,  could  be  exer- 
cised in  their  corporate  name.  It  was  added,  that  the 
name  of  the  corporation  could  not  be  an  alien  or  a  citizen ; 
but  the  corporation  may  be  the  one  or  the  other,  and  the 
controversy  is,  in  fact,  between  those  persons  and  the 
opposing  party. 
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But  even  if  it  were  admitted  that  the  plaintiffs  are  not 
within  the  protection  of  the  treaty,  it  would  not  follow  that 
their  rights  to  hold  the  land  in  question  was  divested  by  the 
act  of  1794,  and  became  vested  in  the  town  of  New  Haven. 
At  the  time  when  this  law  was  enacted,  the  plaintiffs, 
though  aliens,  had  a  complete,  though  defeasible,  title  to 
the  land,  of  which  they  could  not  be  deprived  for  the 
cause  of  alienage,  but  by  an  inquest  of  office ;  and  no  grant 
of  the  State  could,  upon  the  principles  of  the  common 
law,  be  valid,  until  the  title  of  the  State  was  so  estab- 
lished. Fairfax's  Devisee  v.  Hunter's  Lessee,  7  C.  603. 
Nor  is  it  pretended  by  the  counsel  for  the  defendants  that 
this  doctrine  of  the  common  law  was  changed  by  any 
statute  law  of  the  State  of  Vermont,  at  the  time  when  this 
land  was  granted  to  the  town  of  New  Haven.  This  case  is 
altogether  unlike  that  of  Smith  v.  The  State  of  Maryland, 
6  C.  286,  which  turned  upon  an  act  of  that  State,  passed 
in  the  year  1780,  during  the  revolutionary  war,  which  de- 
clared that  all  property  within  the  State,  belonging  to 
British  subjects,  should  be  seized,  and  was  thereby  confis- 
cated to  the  use  of  the  State ;  and  being  in  the  actual 
seisin  and  possession  of  the  estates  so  confiscated,  without 
any  office  found,  entry,  or  other  act  to  be  done.  The  law 
in  question  passed  long  after  the  treaty  of  1783,  and, 
without  confiscating  or  forfeiting  this  land,  (even  if  that 
could  be  legally  done,)  grants  the  same  to  the  town  of 
New  Haven. 

(3.)  The  last  question  respects  the  effect  of  the  late  war 
between  Great  Britain  and  the  United  States  upon  rights 
existing  under  the  treaty  of  peace.  Under  this  head,  it  is 
contended  by  the  defendants'  counsel,  that  although  the 
plaintiffs  were  protected  by  the  treaty  of  peace,  still, 
the  effect  of  the  last  war  was  to  put  an  end  to  that  treaty, 
and,  consequently,  to  civil  rights  derived  under  it,  unless 
they  had  been  revived  and  preserved  by  the  treaty  of  Ghent. 
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If  this  argument  were  to  be  admitted  in  all  its  parts,  it 
nevertheless  would  not  follow,  that  the  plaintiffs  are  not 
entitled  to  a  judgment  on  this  special  verdict.  The  de- 
fendants claim  title  to  the  land  in  controversy  solely  under 
the  act  of  1794,  stated  in  the  verdict,  and  contend  that,  by 
force  of  that  law,  the  title  of  the  plaintiffs  was  devested. 
But  if  the  court  has  been  correct  in  its  opinion  upon  the 
first  two  points,  it  will  follow  that  the  above  act  was  utterly 
void,  being  passed  in  contravention  of  the  treaty  of  peace, 
which  in  this  respect  is  to  be  considered  as  the  supreme 
law.  Remove  that  law,  then,  out  of  the  case,  and  the 
title  of  the  plaintiffs,  confirmed  by  the  treaty  of  1794,  re- 
mains unaffected  by  the  last  war,  it  not  appearing  from  the 
verdict  that  the  land  was  confiscated,  or  the  plaintiffs'  title 
in  any  way  devested,  during  the  war,  or  since,  by  office 
found,  or  even  by  any  legislative  act. 

But  there  is  a  still  more  decisive  answer  to  this  objec- 
tion, which  is,  that  the  termination  of  a  treaty  cannot 
devest  rights  of  property  already  vested  under  it. 

If  real  estate  be  purchased  or  secured  under  a  treaty,  it 
would  be  most  mischievous  to  admit  that  the  extinguishment 
of  the  treaty  extinguished  the  right  to  such  estate.  In  truth, 
it  no  more  affects  such  rights,  than  the  repeal  of  a  munic- 
ipal law  affects  rights  acquired  under  it.  If,  for  example, 
a  statute  of  descents  be  repealed,  it  has  never  been  sup- 
posed that  rights  of  property,  already  vested  during  its 
existence,  were  gone  by  such  repeal.  Such  a  construction 
would  overturn  the  best  established  doctrines  of  law,  and 
sap  the  very  foundation  on  which  property  rests. 

But  we  are  not  inclined  to  admit  the  doctrine  urged  at 
the  bar,  that  treaties  become  extinguished,  ipso  facto,  by 
war  between  the  two  governments,  unless  they  should  be 
revived  by  an  express  or  implied  renewal  on  the  return  of 
peace.  Whatever  may  be  the  latitude  of  doctrine  laid 
down  by  elementary  writers  on  the  law  of  nations,  dealing 
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in  general  terms  in  relation  to  this  subject,  we  are  satisfied 
that  the  doctrine  contended  for  is  not  universally  true. 
There  may  be  treaties  of  such  a  nattire,  as  to  their  object 
and  import,  as  that  war  will  put  an  end  to  them;  but  where 
treaties  contemplate  a  permanent  arrangement  of  territorial 
and  other  national  rights,  or  which,  in  their  terms,  are 
meant  to  provide  for  the  event  of  an  intervening  war,  it 
would  be  against  every  principle  of  just  interpretation  to 
hold  them  extinguished  by  the  event  of  war.  If  such  were 
the  law,  even  the  treaty  of  1783,  so  far  as  it  fixed  our 
limits,  and  acknowledged  our  independence,  would  be  gone, 
and  we  should  have  had  again  to  struggle  for  both  upon 
original  revolutionary  principles.  Such  a  construction  was 
never  asserted,  and  would  be  so  monstrous  as  to  supersede 
all  reasoning. 

We  think,  therefore,  that  treaties  stipulating  permanent 
rights,  and  general  arrangements,  and  professing  to. aim  at 
perpetuity,  and  to  deal  with  the  case  of  war  as  well  as  of 
peace,  do  not  cease  on  the  occurrence  of  war,  but  are  at 
most  only  suspended  while  it  lasts;  and  unless  they  are 
waived  by  the  parties,  or  new  and  repugnant  stipulations 
are  made,  they  revive  in  their  operation  at  the  return  of 
peace. 

A  majority  of  the  court  is  of  the  opinion  that  judgment 
upon  this  special  verdict  ought  to  be  given  for  the  plain- 
tiffs, which  opinion  is  to  be  certified  to  the  circuit  court. 


FOSTER  V.  NEILSON. 
(2  Peters,  299.) 

CONSTRUCTION   OF   TREATIES. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  plaintiffs  in  error  in  the 
court  of  the  United  States  for  the  eastern  district  of  Louis- 
iana, to  recover  a  tract  of  land  lying  in  that  district,  abo' 
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thirty  miles  east  of  the  Mississippi,  and  in  the  possession  of 
the  defendant.  The  plaintiffs  claimed  under  a  grant  for 
40,000  arpens  of  land,  made  by  the  Spanish  governor,  on 
the  2d  of  January,  1804,  to  Jayme  Joydra,  and  ratified 
by  the  King  of  Spain  on  the  29th  day  of  May,  1804.  Tiie 
petition  and  order  of  survey  are  dated  in  September,  1803, 
and  the  return  of  the  survey  itself  was  made  on  the  27th 
of  October^  in  the  same  year.  The  defendant  excepted  to 
the  petition  of  the  plaintiffs,  alleging  that  it  does  not  show 
a  title  on  which  they  can  recover ;  that  the  territory,  within 
which  the  land  claimed  is  situated,  had  been  ceded,  before 
the  grant,  to  France,  and  by  France  to  the  United  States; 
and  that  the  grant  is  void,  being  made  by  persons  who  had 
no  authority  to  make  it.  The  court  sustained  the  excep- 
tion, and  dismissed  the  petition.  The  cause  is  brought 
before  this  court  by  a  writ  of  error. 

The  case  presents  this  very  intricate,  and  at  one  time 
very  interesting  question :  To  whom  did  the  country  between 
the  Iberville  and  the  Perdido  rightfully  belong,  when  the 
title  now  asserted  by  the  plaintiffs  was  acquired? 

This  question  has  been  repeatedly  discussed,  with  great 
talent  and  research,  by  the  government  of  the  United  States 
and  that  of  Spain.  The  United  States  have  perseveringly 
and  earnestly  insisted,  that,  by  the  treaty  of  St.  Ildefonso, 
made  on  the  1st  of  October  in  the  year  1800,  Spain  ceded 
the  disputed  territory,  as  part  of  Louisiana,  to  France ; 
and  that  France,  by  the  treaty  of  Paris,  signed  on  the  30th 
of  April,  1803,  and  ratified  on  the  21st  of  October  in  the 
same  year,  ceded  it  to  the  United  States.  Spain  has,  with 
equal  perseverance  and  earnestness,  maintained  that  her 
cession  to  France  comprehended  that  territory  only  which 
was  at  that  time  denominated  Louisiana,  consisting  of  the 
island  of  New  Orleans,  and  the  country  she  received  from 
France  west  of  the  Mississippi. 

Without  tracing  the  title  of  France  to  its  origin,  we  may 
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state  with  confidence  that,  at  the  commencement  of  the  war 
of  1756,  she  was  the  undisputed  possessor  of  the  province 
of  Louisiana*  lying  on  both  sides  of  the  Mississippi,  and 
extending  eastward  beyond  the  bay  of  Mobile.  Spain  was 
at  the  same  time  in  possession  of  Florida,  and  it  is  under- 
stood that  the  River  Perdido  separated  the  two  provinces 
from  each  other. 

Such  was  the  state  of  possession  and  title  at  the  treaty 
of  Paris,  concluded  between  Great  Britain,  France,  and 
Spain,  on  the  10th  day  of  February,  1763.  By  that 
treaty,  France  ceded  to  Great  Britain  the  river  and  port  of 
Mobile,  and  all  her  possessions  on  the  left  side  of  the  River 
Mississippi,  except  the  town  of  New  Orleans  and  the  island 
on  which  it  is  situated,  and  by  the  same  treaty,  Spain 
ceded  Florida  to  Great  Britain.  The  residue  of  I^ouisiana 
was  ceded  by  France  to  Spain,  in  a  separate  and  secret 
treaty  between  those  two  powers.  The  King  of  Great 
Britain  being  thus  the  acknowledged  sovereign  of  the  whole 
country  east  of  the  Mississippi,  except  the  inland  of  New 
Orleans,  divided  his  late  acquisition  in  the  south  into  two 
provinces,  East  and  West  t'lorida.  The  latter  compre- 
hended so  much  of  the  country  .ceded  by  France  as  lay 
south  of  the  31st  degree  of  north  latitude,  and  a  part  of 
that  ceded  by  Spain. 

By  the  treaty  of  peace  between  Great  Britain  and 
Spain,  signed  at  Versailles  on  the  3d  of  September,  1783, 
Great  Britain  ceded  East  and  West  Florida  to  Spain,  and 
those  provinces  continued  to  be  known  and  governed  by 
those  names,  as  long  as  they  remained  in  the  possession 
and  under  the  dominion  of  his  Catholic  Majesty. 

On  the  1st  of  October,  in  the  year  1800,  a  secret  treaty 
was  concluded  between  France  and  Spain  at  St.  Ildefonso, 
the  third  article  of  which  is  in  these  words:  **  His  Catho- 
lic Majesty  promises  and  engages,  on  his  part,  to  retrocede 
to  the  French  republic,  six  months  after  the  full  and  entire 


A- 


202  INTERNATIONAL   LAW. 

executioQ  of  the  conditions  and  stipulations  relative  to  his 
royal  highness,  the  Duke  of  Parma,  the  colony  or  province 
of  Louisiana,  with  the  same  extent  that  it  now  has  in  the 
hands  of  Spain,  and  that  it  had  when  France  possessed  it, 
and  such  as  it  should  be  after  the  treaties  subsequently 
entered  into  between  Spain  and  the  other  States." 

The  treaty  of  the  30th  of  April,  1803,  by  which  the 
United  States  acquired  Louisiana,  after  reciting  this 
arti(*Je,  proceeds  to  state  that  **  the  first  consul  of  the 
French  republic  doth  hereby  cede  to  the  United  States,  in 
the  name  of  the  French  republic,  forever  and  in  full  sover- 
eignty, the  said  territory,  with  all  its  rights  and  appur- 
tenances, as  fully  and  in  the  same  manner  as  they  have 
been  acquired  by  the  French  republic,  in  virtue  of  the 
above-mentioned  treaty  concluded  with  his  Catholic 
Majesty."  The  4th  article  stipulates  that  **  there  shall  be 
sent,  by  the  government  of  France,  a  commissary  to 
Louisiana  to  the  end  that  he  do  every  act  necessary,  as 
well  to  receive  from  the  officers  of  his  Catholic  Majesty  the 
said  country  and  its  dependencies  in  the  name  of  the 
French  republic,  if  it  has  not  already  been  done,  as  to 
transmit  it  in  the  name  of  the  French  republic,  to  the 
commissary  or  agent  of  the  United  States." 

On  the  30th  of  November,  1803,  Peti.  Clement 
Laussatt,  colonial  prefect  and  commissioner  of  the  French 
republic,  authorized  by  full  powers,  dated  the  6th  of  June, 
1803,  to  receive  the  surrenderof  the  province  of  Louisiana, 
presented  those  powers  to  Don  Manuel  Salcedo,  governor 
of  Louisiana  and  West  Florida,  and  to  the  Marquis  de  Casa 
Calvo,  commissioners  on  the  part  of  Spain,  together  with 
full  powers  to  them  from  his  Catholic  Majesty  to  make  the 
surrender.  These  full  powers  were  dated  at  Barcelona, 
the  15th  of  October,  1802.  The  act  of  surrender  declares 
that,  in  virtue  of  these  full  powers,  the  Spanish  com- 
missioners, Don  Manuel  Salcedo  and  the  Marquis  de  Casa 
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Calvo,  '*put  from  this  moment  the  said  French 
commissioner,  the  citizen  Laussatt,  in  possession  of  the 
colony  of  Louisiana  and  of  its  dependencies,  as  also  of  the 
town  and  island  of  New  Orleans,  in  the  same  extent  which 
they  now  have,  and  which  they  had  in  the  hands  of  France 
when  she  ceded  them  to  the  royal  crown  of  Spain,  and 
such  as  they  should  be  after  the  treaties  subsequently 
entered  into  between  the  states  of  his  Catholic  Majesty 
and  those  of  other  powers." 

The  following  is  an  extract  from  the  order  of  the  King  of 
Spain  referred  to  by  the  commissioners  in  the  act  of  delivery. 
**  Don  Carlos,  by  the  grace  of  God,"  etc.  *'  Deeming  it 
convenient  to  retrocede  to  the  French  republic  the  colony 
and  province  of  Louisiana,  I  order  you,  as  soon  as  the 
present  order  shall  be  presented  to  you  by  General  Victor 
or  other  officer  duly  authorized  by  the  French  republic, 
to  take  charge  of  said  delivery;  you  will  put  him  in  pos- 
session of  the  colony  of  Louisiana  and  its  dependencies,  as 
also  of  the  city  and  island  of  New  Orleans,  with  the  same 
extent  that  it  now  has,  that  it  had  in  the  hands  of  France 
when  she  ceded  it  to  my  royal  crown,  and  such  as  it  ought 
to  be  after  the  treaties  which  have  successively  taken  place 
between  my  States  and  those  of  other  powers." 

Previous  to  the  arrival  of  the  French  commissioner,  the 
governor  of  the  provinces  of  Louisiana  and  West  Florida, 
and  the  Marquis  de  Ca.sa  Calvo,  had  issued  their  proclam- 
ation, dated  the  18th  of  May,  1803,  in  which  they  say  : 
«*  His  Majesty  having  before  his  eyes  the  obligations 
imposed  by  the  treaties,  and  desirous  of  avoiding  any 
disputes  that  might  arise,  has  deigned  to  resolve  that  the 
delivery  of  the  colony  and  island  of  New  Orleans,  which  is 
to  be  made  to  the  general  of  division,  Victor,  or  such  other 
officer  as  may  be  legally  authorized  by  the  government  of 
the  French  republic,  shall  be  executed  on  the  same  terms 
that  France  ceded  it  to  his  Majesty,  in  virtue  of  which  the 


204  INTERNATIONAL   LAW. 

limits  of  both  shores  of  the  River  St.  Louis  or  Mississippi 
shall  remain  as  they  were  irrevocably  fixed  by  the  7th 
article  of  the  definite  treaty  of  peace,  concluded  at  Paris 
the  10th  of  February,  1763,  according  to  which  the  settle- 
ments from  the  River  Manshac  or  Iberville  to  the  line 
whi«h  separates  the  American  territory  from  the  dominions 
of  the  king,  remain  in  the  possession  of  Spain  and  annexed 
to  West  Florida." 

On  the  31st  of  October,  1803,  Congress  passed  an  act 
to  enable  the  President  to  take  possession  of  the  territory 
ceded  by  France  to  the  United  States,  in  pursuance  of 
which  commissioners  were  appointed,  to  whom  Monsieur 
Laussatt,  the  commissioner  of  the  French  republic,  surren- 
dered New  Orleans  and  the  province  of  Louisiana  on  the 
20th  of  December,  1803.  The  surrender  was  made  in  gen- 
eral terms ;  but  no  actual  possession  was  taken  of  the  ter- 
ritory lying  east  of  New  Orleans.  The  government  of  the 
United  States,  however,  soon  manifested  the  opinion  that 
the  whole  country  originally  held  by  France  and  belonging 
to  Spain  when  the  treaty  of  St.  Ildefonso  was  concluded, 
was,  by  that  treaty,  retroceded  to  France. 

On  the  24th  of  February,  1804,  Congress  passed  an  act 
for  laying  and  collecting  duties  within  the  ceded  territories, 
which  authorized  the  President,  whenever  he  should  deem 
it  expedient,  to  erect  the  shores,  etc.,  of  the  bay  and  River 
Mobile,  and  on  the  other  rivers,  creeks,  etc.,  emptying  into 
the  Gulf  of  Mexico  east  of  the  said  River  Mobile,  and  west 
therof  to  the  Pascagoula  inclusive,  into  a  separate  district, 
and  to  establish  a  port  of  entry  and  delivery  therein.  The 
port  established  in  pursuance  of  this  act  was  at  Fort  Stod- 
dert  within  the  acknowledged  jurisdiction  of  the  United 
States ;  and  this  circumstance  appears  to  have  been  offered 
as  a  sufficient  answer  to  the  subsequent  remonstrances  of 
Spain  against  the  measure.  It  must  be  considered,  not  as 
acting  on  the  territory,  but  as  indicating  the  American 
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exposition  of  the  treaty,  and  exhibiting  the  claim  its  gov- 
ernment intended  to  assert. 

In  the  same  session,  on  the  26th  of  March,  1804,  Con- 
gress passed  an  act  erecting  Louisiana  into  two  territories. 
This  act  declares  that  the  country  ceded  by  France  to  the 
United  States  south  of  the  Mississippi  territory,  and  south 
of  an  east  and  west  line,  to  commence  on  the  Mississippi 
Biver  at  the  33d  degree  of  north  latitude,  and  run  west  to 
the  western  boundary  of  the  cession,  shall  constitute  a  terri- 
tory under  the  name  of  the  territory  of  Orleans.  Now, 
the  Mississippi  territory  extended  to  the  31st  degree  of 
north  latitude,  and  the  country  south  of  that  territory  was 
necessarily  the  country  which.  Spain  held  as  West  Florida ; 
but  still,  its  constituting  a  part  of  the  territory  of  Orleans 
depends  on  the  fact  that  it  was  a  part  of  the  country  ceded 
by  France  to  the  United  States.  No  practical  application 
of  the  laws  of  the  United  States  to  this  part  of  the  terri- 
tory  was  attempted,  nor  could  be  made  while  the  country 
remained  in  the  actual  possession  of  a  foreign  power. 

The  14th  section  enacts  '*  that  all  grants  for  lands  with- 
in the  territory  ceded  by  the  French  republic  to  the  United 
States  by  the  treaty  of  the  30th  of  April,  1803,  the  title 
whereof  was  at  the  date  of  the  treaty  of  St.  Ildefonso  in 
the  crown,  government,  or  nation  of  Spain,  and  every  act 
and  proceeding  subsequent' thereto,  of  whatsoever  nature, 
towards  the  obtaining  any  grant,  title,  or  claim,  to  such 
lands,  and  under  whatsoever  authority  transacted  or  pre- 
tended, be,  and  the  same  are  hereby  declared  to  be,  and 
to  have  been  from  the  beginning,  null,  void,  and  of  no 
effect  in  law  or  equity."  A  proviso  excepts  the  titles  of 
actual  settlers  acquired  before  the  20th  of  December 
1803,  from  the  operation  of  this  section.  It  was  obviously 
intended  to  act  on  all  grants  made  by  Spain  after  her 
retrocession  of  Louisiana  to  France,  and,  without  deciding 
on  the  extent  of  that  retrocession,  to  put  the  titles  which 
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might  be  tfaas  acquired  through  the  whole  territory,  what- 
ever might  be  its  extent,  completely  under  the  control  of 
the  American  government. 

The  President  was  authorized  to  appoint  registers  or 
recorders  of  lands  acquired  under  the  Spanish  and  French 
governments,  and  boards  of  commissioners  who  should 
receive  all  claims  to  lands,  and  hear  and  determine  in  a 
summary  way  all  matters  respecting  such  claims.  Their 
proceedings  were  to  be  reported  to  the  secretary  of  the 
treasury,  to  be  laid  before  Congress  for  the  final  decision 
of  that  body. 

Previous  to  the  acquisition  of  Louisiana,  the  ministers 
of  the  United  States  had  been  instructed  to  endeavor  to 
obtain  the  Floridas  from  Spain.  After  that  acquisition 
this  object  was  still  pursued,  and  the  friendly  aid  of  the 
French  government  towards  its  attainment  was  requested. 
On  the  suggestion  of  M.  Talleyrand,  that  the  time  was  un- 
favorable, the  design  was  suspended.  The  government  of 
the  United  States,  however,  soon  resumed  its  purpose,  and 
the  settlement  of  the  boundaries  of  Louisiana  was  blended 
with  the  purchase  of  the  Floridas,  and  the  adjustment  of 
heavy  claims  made  by  |he  United  States  for  American 
property,  condemned  in  the  ports  of  Spain  during  the  war 
which  was  terminated  by  the  treaty  of  Amiens. 

On  his  way  to  Madrid,  Mr.  Monroe,  who  was  empowered 
in  conjunction  with  Mr.  Pinckney,  the  American  minister 
at  the  court  of  his  Catholic  Majesty,  to  conduct  the  nego- 
tiation, passed  through  Paris,  and  addressed  a  letter  to 
the  minister  of  exterior  relations,  in  which  he  detailed  the 
objects  of  his  mission  and  his  views  respecting  the  boun- 
daries of  Louisiana.  In  his  answer  to  this  letter,  dated 
the  21st  of  December,  1804,  M.  Talleyrand  declared,  in 
decided  terms,  that,  by  the  treaty  of  St.  Ildefonso,  Spain 
retroceded  to  France  no  part  of  the  territory  east  of  the 
Iberville,  which  had  been  held  and  known  as  West  Florida; 
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aod  thaty  in  all  the  negotiations  between  the  two  govern- 
ments, Spain  had  constantly  refused  to  cede  any  part  of 
the  Floridas,  even  from  the  Mississippi  to  the  Mobile.  He 
added  that  he  was  authorized  by  his  imperial  majesty  to 
say  that,  at  the  beginning  of  the  year  1802,  General 
Bournonville  had  been  charged  to  open  a  new  negotiation 
with  Spain  for  the  acquisition  of  the  Floridas,  but  this  pro- 
ject had  not  been  followed  by  a  treaty. 

Had  France  and  Spain  agreed  upon  the  boundaries  of 
the  retroceded  territory  before  Louisiana  was  acquired  by 
the  United  States,  that  agreement  would  undoubtedly  have 
ascertained  its  limits.  But  the  declarations  of  France, 
made  after  parting  with  the  province,  cannot  be  admitted 
as  conclusive.  In  questions  of  this  character,  political 
considerations  have  too  much  influence  over  the  conduct  of 
nations,  to  permit  their  declarations  to  decide  the  course 
of  an  independent  government  in  a  matter  vitally  interest- 
ing to  itself. 

Soon  after  the  arrival  of  Mr.  Monroe  at  his  place  of  des- 
tinatiou,  the  negotiations  commenced  at  Aranjuez.  Every 
word  in  that  article  of  the  treaty  of  St.  Ildefonso  which 
ceded  Louisiana  to  France,  was  scanned  by  the  ministers, 
on  both  sides,  with  all  the  critical  acumen  which  talents  and 
zeal  could  bring  into  their  service.  Every  argument  drawn 
from  collateral  circumstances,  connected  with  the  subject, 
which  could  be  supposed  to  elucidate  it,  was  exhausted. 
No  advance  towards  an  arrangement  was  made,  and  the 
negotiation  terminated  leaving  each  party  firm  in  his  origi- 
nal opinion  and  purpose.  Each  persevered  in  maintaining 
the  construction  with  which  he  had  commenced.  The  dis- 
cussion has  since  been  resumed  between  the  two  nations 
with  as  much  ability  and  with  as  little  success.  The  ques- 
tion has  been  again  argued  at  this  bar  with  the  same  talent 
and  research  which  it  has  uniformly  called  forth.  Every 
topic  which  relates  to  it  has  been  completely  exhausted; 
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and  the  coart,  by  reasoning  on  the  subject,  could  only 
repeat  what  is  familiar  to  all. 

We  shall  say  only,  that  the  language  of  the  article  may 
admit  of  either  construction,  and  it  is  scarcely  possible  to 
consider  the  arguments  on  either  side  without  believing 
that  they  proceed  from  a  conviction  of  their  truth.  The 
phrase  on  which  the  controversy  mainly  dependd,  that 
Spain  retrocedes  Louisiana  with  the  same  extent  that  it  had 
when  France  possessed  it,  might  so  readily  have  been  ex- 
pressed in  plain  language  that  it  is  difficult  to  resist  the 
persuasion  that  the  ambiguity  was  intentional.  Had  Louis- 
iana been  retroceded  with  the  same  extent  that  it  had  before 
the  cession  of  any  part  of  it  to  England,  no  controversy 
respecting  its  limits  could  have  arisen.  Had  the  parties  con- 
curred in  their  intention,  a  plain  mode  of  expressing  that  in- 
tention would  have  presented  itself  to  them.  But  Spain  has 
always  manifested  infinite  repugnance  to  the  surrender  of 
territory,  and  was  probably  unwilling  to  give  back  more  than 
she  had  received.  The  introduction  of  ambiguous  phrases 
into  the  treaty,  which  power  might  afterwards  construe 
according  to  circumstances,  was  a  measure  which  the  strong 
and  the  politic  might  not  be  disinclined  to  employ. 

However  this  may  be,  it  is,  we  think,  incontestable,  that 
the  American  construction  of  the  article,  if  not  entirely 
free  from  question,  is  supported  by  arguments  of  great 
strength  which  cannot  be  easily  confuted. 

In  a  controversy  between  two  nations  concerning  national 
boundary,  it  is  scarcely  possible  that  the  courts  of  either 
should  refuse  to  abide  by  the  measures  adopted  by  its  own 
government.  There  being  no  common  tribunal  to  decide 
between  them,  each  determines  for  itself  on  its  own  rights, 
and  if  they  cannot  adjust  their  differences  peaceably,  the 
right  remains  with  the  strongest.  The  judiciary  is  not 
that  department  of  the  government  to  which  the  assertion 
of  its  interests  against  foreign  powers  is  confided;  and  its 
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duty,  commonly^  is  to  decide  upon  individual  rights  accord- 
ing to  those  principles  which  the  political  departments  of 
the  nation  have  established.  If  the  course  of  the  nation 
has  been  a  plain  one,  its  courts  would  hesitate  to  pronounce 
it  erroneous. 

We  think,  then,  however  individual  judges  might  con- 
strue the  treaty  of  St.  Ildefonso,  it  is  the  province  of  the 
court  to  conform  its  decisions  to  the  will  of  the  legislature, 
if  that  will  has  been  clearly  expressed. 

The  convulsed  state  of  European  Spain  affected  her  in- 
fluence  over  her  colonies,  and  a  degree  of  disorder  pre- 
vailed in  the  Floridas,  at  which  the  United  States  could 
not  look  with  indifference.  In  October,  1810,  the  Pres- 
ident issued  his  proclamation,  directing  the  governor  of 
the  Orleans  territory  to  take  possession  of  the  country  as 
far  east  as  the  Perdido,  and  to  hold  it  for  the  United 
States.  This  measure  was  avowedly  intended  as  an  asser- 
tion of  the  title  of  the  United  States ;  but  as  an  assertion 
which  was  rendered  necessary  in  order  to  avoid  evils  which 
might  contravene  the  wishes  of  both  parties,  and  which 
would  still  leave  the  territory  *'  a  subject  of  fair  and 
friendly  negotiation  and  adjustment." 

In  April,  1812,  Congress  passed  "  an  act  to  enlarge  the 
limits  of  the  State  of  Louisiana."  This  act  describes 
lines  which  comprehend  the  land  in  controversy,  and  de- 
clares that  the  country  included  within  them  shall  become 
and  form  a  part  of  the  State  of  Louisiana. 

In  May,  of  the  same  year,  another  act  was  passed,  an- 
nexing the  residue  of  the  country  west  of  the  Perdido  to 
the  Mississippi  territory. 

And,  in  February,  1813,  the  President  was  authorized 
♦*  to  occupy  and  hold  all  that  tract  of  country  called  West 
Florida,  which  lies  west  of  the  River  Perdido,  not  now  in 
possession  of  the  United  States." 

On  the  third  of  March,  1817,  congress  erected  that  part 
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of  Florida  which  had  been  annexed  to  the  MissisBippi  ter- 
ritory, into  a  separate  territory,  called  Alabama. 

The  powers  of  government  were  extended  to  and  exer- 
cised in  those  parts  of  West  Florida  which  composed  a 
part  of  Louisiana  and  Mississippi,  respectively;  and  a 
separate  government  was  erected  in  Alabama. 

In  March,  1819,  *'  congress  passed  an  act  to  enable  the 
people  of  Alabama  to  form  a  constitution  and  state  gov- 
ernment." And  in  December,  1819,  she  was  admitted 
into  the  Union,  and  declared  one  of  the  United  States  of 
America.  The  treaty  of  amity,  settlement,  and  limits 
between  the  United  States  and  Spain  was  signed  at  Wash- 
ington on  the  22d  day  of  February,  1819,  but  was  not  rat- 
ified by  Spain  till  the  24th  day  of  October,  1820 ;  nor  by 
the  United  States  until  the  22d  day  of  February,  1821. 
So  that  Alabama  was  admitted  into  the  Union  as  an  inde- 
pendent State,  in  virtue  of  the  title  acquired  by  the  United 
States  to  her  territory  under  the  treaty  of  April,  1803. 

After  these  acts  of  sovereign  power  over  the  terrritory 
in  dispute,  asserting  the  American  construction  of  the 
treaty  by  which  the  government  claims  it,  to  maintain  the 
opposite  construction  in  its  own  courts  would  certainly  be 
an  anomaly  in  the  history  and  practice  of  nations.  If 
those  departments  which  are  intrusted  with  the  foreign 
intercourse  of  the  nation,  which  assert  and  maintain  its 
interests  against  foreign  powers,  have  unequivocally 
asserted  its  rights  of  dominion  over  a  country  of  which  it 
is  in  possession,  and  which  it  claims  under  a  treaty;  if  the 
legislature  has  acted  on  the  construction  thus  asserted,  it 
is  not  in  its  own  courts  that  this  construction  is  to  be 
denied.  A  question  like  this  respecting  the  boundaries  of 
nations,  is,  as  has  been  truly  said,  more  a  political  than  a 
legal  question ;  and  in  its  discussion,  the  courts  of  every 
country  must  respect  the  pronounced  will  of  the  legislature. 
Had  this  suit  been  instituted  immediately  after  the  passage 
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of  the  act  for  extending  the  bounds  of  Louisiana,  could  the 
Spanish  construction  of  the  treaty,  of  St.  Ildefonso  have 
been  maintained?  Could  the  plaintiff  have  insisted  that 
the  land  did  not  lie  in  Louisiana,  but  in  West  Florida; 
that  the  occupation  of  the  country  by  the  United  States 
was  wrongful :  and  that  his  title  under  a  Spanish  grant 
must  prevail,  because  the  acts  of  congress  on  the  subject 
were  founded  on  a  misconstruction  of  the  treaty?  If  it  be 
said  that  this  statement  does  not  present  the  question 
fairly,  because  a  plaintiff  admits  the  authority  of  the  court, 
let  the  parties  be  changed.  If  the  Spanish  grantee  had 
obtained  possession  so  as  to  be  the  defendant,  would  a 
court  of  the  United  States  maintain  his  title  under  a 
Spanish  grant,  made  subsequent  to  the  acquisition  of 
Louisiana,  singly  on  the  principle  that  the  Spanish  con- 
struction of  the  treaty  of  St.  Ildefonso  was  right,  and  the 
American  construction  wrong?  'Such  a  decision  would, 
we  think,  have  subverted  those  principles  which  govern  the 
relations  between  the  legislature  and  judicial  departments, 
and  mark  the  limits  of  the  court. 

If  the  rights  of  the  parties  are  in  any  degree  changed, 
that  change  must  be  produced  by  the  subsequent  arrange- 
ment made  between  the  two  governments. 

A  **  treaty  of  amity,  settlement,  and  limits,  between  the 
United  States  of  America  and  the  king  of  Spain,"  was 
signed  at  Washington  on  the  22d  day  of  February,  1819. 
By  the  2nd  article,  *«  his  Catholic  Majesty  cedes  to  the 
United  States  in  full  property  and  sovereignty,  all  the 
territories  which  belong  to  him,  situated  to  the  eastward 
of  the  Mississippi,  known  by  the  name  of  East  and  West 
Florida." 

The  eighth  article  stipulates  that,  *^  all  the  grants  of 
land  made  before  the  24th  of  January,  1818,  by  his 
Catholic  Majesty,  or  by  his  lawful  authorities,  in  the  said 
territories  ceded  by  his  Majesty  to  the  United  States,  shall 
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be  ratified  and  confirmed  to  the  persons  in  possession  of 
the  lands,  to  the  same  extent  that  the  same  grants  would 
be  valid  if  the  territories  had  remained  under  the  dominion 
of  his  Catholic  Majesty." 

The  court  will  not  attempt  to  conceal  the  difficulty  which 
8  created  by  these  articles." 

It  is  well  known  that  Spain  had  uniformly  maintained 
her  construction  of  the  treaty  of  St.  Ildefonso.  His 
Catholic  Majesty  had  perseveringly  insisted  that  no  part 
of  West  Florida  had  been  ceded  by  that  treaty,  and  that 
the  whole  country  which  had  been  known  by  that  name 
still  belongs  to  him.  It  is  then  a  fair  inference  from  the 
language  of  the  treaty,  that  he  did  not  mean  to  retrace  his 
steps,  and  relinquish  his  pretensions ;  but  to  cede  on  a  suf- 
ficient consideration  all  that  he  had  claimed  as  his;  and 
consequently,  by  the  8th  article,  to  stipulate  for  the  con- 
firmation of  all  those  gmnts  which  he  had  made  while  the 
title  remained  in  him. 

But  the  United  States  had  uniformly  denied  the  title  set 
up  by  the  crown  of  Spain ;  had  insisted  that  a  part  of  West 
Florida  had  been  transferred  to  France  by  the  treaty  of  St. 
Ildefonso,  and  ceded  to  the  United  States  by  the  treaty  of 
April,  1803 ;  had  asserted  this  construction  by  taking  actual 
possession  of  the  country ;  and  had  extended  its  legislation 
over  it.  The  United  States,  therefore,  cannot  be  under- 
stood to  have  admitted  that  this  country  belonged  to 
his  Catholic  Majesty,  or  that  it  passed  from  him  to  them 
by  this  article.  Had  his  Catholic  Majesty  ceded  to  the 
United  States  **  all  the  territories  situated  to  the  eastward 
of  the  Mississippi  known  by  the  name  of  Fast  and  West 
Florida,"  omitting  the  words  **  which  belong  to  him,"  the 
United  States,  in-receiving  this  cession,  might  have  sanc- 
tioned the  right  to  make  it,  and  might  have  been  bound  to 
consider  the  8th  article  as  coextensive  with  the  second. 
The  stipulation  of  the  8th  article  might  have  been  construed 
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to  be  an  admission  that  West  Florida,  to  its  full  extent, 
was  ceded  by  this  treaty. 

But  the  insertion  of  these  words  materially  af|ects  the 
construction  of  the  article.  They  cannot  be  rejected  as 
surplusage.  They  have  a  plain  meaning,  and  that  meaning 
can  be  no  other  than  to  limit  the  extent  of  the  cession. 
We  cannot  say  they  were  inserted  carelessly  or  unad- 
visedly, but  must  understand  them  according  to  their 
obvious  import. 

It  is  not  improbable  that  terms  were  selected  which  might 
not  compromise  the  dignity  of  either  government,  and 
which  each  might  understand,  consistently  with  its  former 
pretensions.  But  if  a  court  of  the  United  States  would 
have  been  bound,  under  the  state  of  things  existing  at  the 
signature  of  the  treaty,  to  consider  the  territory  then  com- 
posing a  part  of  the  State  of  Louisiana  as  rightfully  belong- 
ing to  the  United  States,  it  would  be  difficult  to  construe 
this  article  into  an  admission  that  it  belonged  rightfully  to 
his  Catholic  Majesty. 

.  The  6th  article  of  the  treaty  may  be  considered  in  con- 
nection with  the  second.  The  6th  stipulates  '*  that  the  in- 
habitants of  the  territories  which  his  Catholic  Majesty  cedes 
to  the  United  States  by  this  treaty,  shall  be  incorporated 
in  the  Union  of  the  United  States,  as  soon  as  jnay  be  con- 
sistent with  the  principles  of  the  federal  constitution." 

This  article,  according  to  its  obvious  import,  extends  to 
the  whole  territory  which  was  ceded.  The  stipulation  for 
the  incorporation  of  the  inhabitants  of  the  ceded  territory 
into  the  Union,  is  coextensive  with  the  cession.  But  the 
country  in  which  the  land  in  controversy  lies,  was  already 
incorporated  into  the  Union.  It  composed  a  part  of  the 
State  of  Louisiana,  which  was  already  a  member  of  the 
American  confederacy. 

A  part  of  West  Florida  lay  east  of  the  Perdido ;  and  to 
that  the  right  of  his  Catholic  Majesty  was  acknowledged. 
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There  was  then  an  ample  subject  on  which  the  words  of  the 
cession  might  operate  without  discarding  those  which  limit 
its  general  expressions. 

Such  is  the  construction  which  the  court  would  put  on 
the  treaties  by  which  the  United  States  have  acquired  the 
country  east  of  New  Orleans.  But  an  explanation  of  the 
8th  article  seems  to  have  been  given  by  the  parties  which 
may  vary  this  construction. 

It  was  discovered  that  three  large  grants,  which  had 
been  supposed  at  the  signature  of  the  treaty  to  have  been 
made  subsequent  to  the  24th  of  January,  1818,  bore  a  date 
anterior  to  that  period.  Considering  these  grants  as  fraud- 
ulent, the  United  States  insisted  on  an  express  declaration 
annulling  them.  This  demand  was  resisted  by  Spain;  and 
the  ratification  of  the  treaty  was  for  some  time  suspended. 
At  length  his  Catholic  Majesty  yielded,  and  the  following 
clause  was  introduced  into  his  ratification:  ^' desirous  at 
the  same  time  of  avoiding  any  doubt  or  ambiguity  con- 
cerning the  meaning  of  the  8th  article  of  the  treaty,  in 
respect  to  the  date  which  is  pointed  out  in  it  as  the  period 
for  the  confirmation  of  the  grants  of  lands  in  the  Floridas 
made  by  me,  or  by  the  competent  authorities  in  my  royal 
name,  which  point  of  date  was  fixed  in  the  positive  under- 
standing of  the  three  grants  of  land  made  in  favor  of  the 
Duke  of  Alagon,  the  Count  of  Punon  Rostro,  and  Don 
Pedro  de  Vargas,  being  annulled  by  its  tenor;  I  think  it 
proper  to  declare,  that  the  said  three  grants  have  remained 
and  do  remain  entirely  annulled  and  invalid;  and  that 
neither  the  three  individuals  mentioned,  nor  those  who 
may  have  title  or  interest  through  them,  can  avail  them- 
selves of  the  said  grants  at  any  time  or  in  any  manner ; 
under  which  explicit  declaration,  the  said  8th  article  is  to 
be  understood  as  ratified."  One  of  these  grants,  that  to 
Vargas,  lies  west  of  the  Perdido. 

It  has  been  argued,  and  with  great  force,  that  this  ex- 
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planation  forms  a  part  of  the  article.  It  may  be  consid- 
ered as  if  introduced  into  it  as  a  proviso  or  exception  to 
the  stipulation,  in  favor  of  grants  anterior  to  the  24th  of 
January,  1818.  The  article  may  be  understood  as  if  it 
had  been  written  that,  *^  all  the  grants  of  land  made  be- 
fore the  24th  of  January,  1818,  by  his  Catholic  Majesty  or 
his  lawful  authorities  in  the  said  territories,  ceded  by  his 
Majesty  to  the  United  States,  (except  those  made  to  the 
Duke  of  Alagon,  the  Count  of  Punon  Rostro,  and  Don 
Pedro  de  Vargas,)  shall  be  ratified  and  confirmed,  etc." 

Had  this  been  the  form  of  the  original  article,  it  would 
be  difficult  to  resist  the  construction,  that  the  expected 
grants  were  withdrawn  from  it  by  the  exception,  and  would 
otherwise  have  been  within  its  provisions.  Consequently, 
that  all  other  fair  grants  within  the  time  specified,  were  as 
obligatory  on  the  United  States  as  on  his  Catholic  Majesty. 

One  other  judge  and  myself  are  inclined  to  adopt  this 
.  opinion.  The  majority  of  the  court,  however,  think  dif- 
ferently. They  suppose  that  these  three  large  grants  be- 
ing made  about  the  same  time,  under  circumstances  strongly 
indicative  of  unfairness,  and  two  of  them  lying  east  of  the 
Perdido,  might  be  objected  to,  on  the  ground  of  fraud 
common  to  them  all;  without  implying  any  opinion  that 
one  of  them,  which  was  for  lands  lying  within  the  United 
States,  and  most  probably  in  part  sold  by  the  government, 
could  have  been  otherwise  confirmed.  The  government 
might  well  insist  on  closing  all  future  controversy  relating 
to  these  grants,  which  might  so  materially  interfere  with 
its  own  rights  and  policy,  in  its  future  disposition  of  the 
ceded  lands,  and  not  allow  them  to  become  the  subject  of 
judicial  investigation ;  while  other  grants,  though  deemed 
by  it  to  be  invalid,  might  be  left  to  the  ordinary  course  of 
law.  Tha  form  of  the  ratification  ought  not,  in  their 
opinion,  to  change  the  natural  construction  of  the  words 
of  the  8th  article,  or  extend  them  to  embrace  grants  not 
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otherwise  intended  to  be  confirmed  by  it.  An  extreme 
solicitude  to  provide  against  injury  or  inconvenience,  from 
the  known  existence  of  such  large  grants,  by  insisting 
upon  a  declaration  of  their  absolute  nullity,  can,  in  their 
opinion,  furnish  satisfactory  proof  that  the  government 
meant  to  recognize  the  small  grants  as  valid,  which,  in 
every  previous  act  and  struggle,  it  had  proclaimed  to  be 
void,  as  being  for  lands  in  the  American  territory. 

Whatever  difference  may  exist  respecting  the  effect 
of  the  ratification,  in  whatever  sense  it  may  be  understood, 
we  thiiik  the  sound  construction  of  the  eighth  article  will 
not  enable  this  court  to  apply  its  provisions  to  the  present 
case.  The  words  of  the  article  are  '*  all  the  grants  of  land 
made  before  the  24th  of  January,  1818,  by  his  Catholic 
Majesty,  etc.,  shall  be  ratified  and  confirmed  to  the  persons 
in  possession  of  the  lands,  to  the  same  extent  that  the 
same  grants  would  be  valid  if  the  territories  had  re- 
mained under  the  dominion  of  his  Catholic  Majesty.'* 
Do  these  words  act  directly  on  the  grants,  so  as  to  give 
validity  to  those  not  otherwise  valid ;  or  do  they  pledge  the 
faith  of  the  United  States  to  pass  acts  which  shall  ratify 
and  confirm  them? 

A  treaty  is,  in  its  nature,  a  contract  between  two  nations, 
not  a  legislative  act.  It  does  not  generally  effect,  of  it- 
self, the  object  to  be  accomplished,  especially  so  far  as  its 
operation  is  inf raterritorial ;  but  is  carried  into  execution 
by  the  sovereign  power  of  the  respective  parties  to  the 
instrument. 

In  the  United  States,  a  different  principle  is  established. 
Our  constitution  declares  a  treaty  to  be  the  law  of  the 
land.  It  is,  consequently,  to  be  regarded  in  courts  of 
justice  as  equivalent  to  an  act  of  the  legislature,  whenever 
it  operates  of  itself  without  the  aid  of  any  legislative  pro- 
vision. But  when  the  terms  of  the  stipulation  import  a 
contract,  when  either  of  the  parties  engage  to  perform  a 
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particalar  act,  the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department;  and  the  legislature  must 
execute  the  contract  before  it  can  become  a  rule  for  the. 
court. 

The  article  under  consideration  does  not  declare  that  all 
the  grants  made  by  his  Catholic  Majesty  before  the  24th 
of  January,  1818,  shall  be  valid  to  the  same  extent  as  if 
the  ceded  territories  had  remained  under  his  dominion.  It 
does  not  say  that  those  grants  are  hereby  confirmed.  Had 
such  been  its  language,  it  would  have  acted  directly  on  the, 
subject,  and  would  have  repealed  those  acts  of  congress, 
which  were  repugnant  to  it ;  but  its  language  is,  that  those, 
grants  shall  be  ratified  and  confirmed  to  the  persons  in 
possession,  etc.  By  whom  shall  they  be  ratified  and  con-, 
firmed?  This  seems  to  be  the  language  of  contract;  and,, 
if  it  is,  the  ratification  and  confirmation  which  are  promised 
must  be  the  act  of  the  legislature.  Until  such  acts  shall 
be  passed,  the  court  is  not  at  liberty  to  disregard  the. 
existing  laws  on  the  subject.  Congress  appears  to  have 
understood  this  article  as  it  is  understood  by  the  court. 
Boards  of  commissioners  have  been  appointed  for  East  and 
West  Florida,  to  receive  claims  for  lands;  and,  on  their 
reports,  titles  to  lands,  not  exceeding  acres,  have 

been  confirmed,  and  to  a  very  large  amount.  On  the  23d 
of  May,  1828,  an  act  was  passed  supplementary  to  the. 
several  acts  providing  for  the  settlement  and  confirmation 
of  private  land  claims  in  Florida ;  the  6th  section  of  which 
enacts,  '*  that  all  claims  to  land  within  the  territory  of* 
Florida,  enacted  by  the  treaty  between  Spain  and  the 
United  States  of  the  22d  of  February,  1819,  which  shall 
not  be  decided  and  finally  settled  under  the  foregoing 
provisions  of  this  act,  containing  a  greater  quantity  of  land 
than  the  commissioners  were  authorized  to  decide,  and 
which  have  not  been  reported  as  antedated  or  forged,  etc., 
shall    be    received    and  adjudicated  by  the  judge  of,  the> 
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superior  court  of  the  district  within  which  the  land  lies, 
upon  the  petition  of  the  claimant/'  etc.  Provided,  that 
nothing  in  this  section  shall  be  construed  to  enable  the 
judges  to  take  cognizance  of  any  claim  annulled  by  the  said 
treaty,  or  the  decree  ratifying  the  same  by  the  King  of 
Spain,  nor  any  claim  not  presented  to  the  commissioners, 
or  register  or  receiver.  An  appeal  is  allowed  from  the  de- 
cision of  the  judge  of  the  district  to  this  court.  No  such 
act  of  confirmation  has  been  extended  to  grants  for  land 
lying  west  of  the  Perdido. 

The  act  of  1804,  erecting  Louisiana  into  two  territories, 
has  been  already  mentioned.  It  annuls  all  grants  for  lands 
in  the  ceded  territories,  the  title  whereof  was,  at  the  date 
of  the  treaty  of  St.  Ildefonso,  in  the  crown  of  Spain. 
The  grant  in  controversy  is  not  brought  within  any  of  the 
exceptions  from  the  enacting  clause. 

The  legislature  has  passed  many  subsequent  acts  pre- 
vious to  the  treaty  of  1819;  the  object  of  which  was  to 
adjust  the  title  to  lands  in  the  country  acquired  by  the 
treaty  of  1803. 

They  cautiously  confirm  to  residents  all  incomplete  titles 
to  lands  for  which  a  warrant  or  order  of  survey  had  been 
obtained  previous  to  the  1st  of  October,  1800. 

An  act  passed  in  April,  1814,  confirms  incomplete  titles 
to  lands  in  the  State  of  Louisiana,  for  which  a  warrant  or 
order  of  survey  had  been  granted  prior  to  the  20th  of 
December,  1803,  where  the  claimant,  or  the  person  under 
whom  he  claims,  was  a  resident  of  the  province  of  Louis- 
iana on  that  day,  or  at  the  date  of  the  concession,  war- 
rant, or  order  of  survey,  and  where  the  tract  does  not 
exceed  640  acres.  This  act  extends  to  those  cases  only 
which  had  been  reported  by  the  board  of  commissioners, 
and  annexes  to  the  confirmation  several  conditions  which 
it  is  necessary  to  review,  because  the  plaintiff  does  not 
claim  to  come  within  the  provisions  of  the  act. 
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On  the  8d  of  March,  1819,  Congress  passed  an  act  con- 
firming all  complete  grants  to  land  from  the  Spanish 
government,  contained  in  the  reports  made  by  the  commis- 
aioners  appointed  by  the  President,  for  the  purpose  of 
adjusting  titles  which  had  been  deemed  valid  by  the 
commissioners ;  and  also  all  the  claims  reported  as  afore- 
said, founded  on  any  order  of  survey,  requete^  permission 
to  settle,  or  any  written  evidence  of  claim  derived  from  the 
Spanish  authorities,  which  ought,  in  the  opinion  of  the 
commissioners,  to  be  confirmed;  and  which,  by  the  said 
reports,  appear  to  be  derived  from  the  Spanish  government 
before  the  20th day  of  December,  1803, and  the  land  claimed 
to  have  been  cultivated  or  inhabited  on  or  before  that  day. 

Though  the  order  of  survey,  in  this  case,  was  granted 
before  December  29,  1803,  the  plaintiff  does  not  bring 
himself  within  this  act. 

Subsequent  acts  have  passed  in  1820,  1822,  and  1826, 
but  they  only  confirm  claims  approved  by  the  commis- 
sioners, among  which  the  plaintiff  does  not  allege  his  to 
have  been  placed. 

Congress  has  reserved  to  itself  the  supervision  of  the 
titles  reported  by  its  commissioners,  and  has  confirmed 
those  which  the  commissioners  have  approved,  but  has 
passed  no  law,  withdrawing  grants  generally  for  lands 
west  of  the  Perdido  from  the  operation  of  the  14th  section 
of  the  act  of  1804,  or  repealing  that  section. 

We  are  of  opinion,  then,  that  the  court  committed  no 
error  in  dismissing  the  petition  of  the  plaintiff,  and  that  the 
judgment  ought  to  be  afiirmed,  with  costs. 


HAVER  V.  TAKER. 
(9  Wallace,  84.) 

DATE   WHEN    TREATY   BECOMES   BINDINQ. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 
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It  is  undoubtedly  true,  as  a  principle  of  international 
law,  that,  as  respects  the  rights  of  either  government  under 
it,  a  treaty  is  considered  as  concluded  and  binding  from 
the  date  of  its  signature.  In  this  regard  the  exchange  of 
ratifications  has  a  retroactive  effect,  confirming  the  treaty 
from  its  date.  But  a  different  rule  prevails  where  the 
treaty  operates  on  individual  rights.  The  principle  of 
relation  does  not  apply  to  rights  of  this  character,  which 
were  vested  before  the  treaty  was  ratified.  In  so  far  as  it 
affects  them,  it  is  not  considered  as  concluded  until  there 
is  an  exchange  of  ratifications,  and  this  we  understand  to 
have  been  decided  by  this  court,  in  Arredondo's  case, 
reported  in  6th  Peters.  The  reason  of  the  rule  is  apparent. 
In  this  country,  a  treaty  is  something  more  than  a  con- 
tract, for  the  Federal  Constitution  declares  it  to  be  the 
law  of  the  land.  If  so,  before  it  can  become  a  law,  the 
Senate,  in  whom  rests  the  authority  to  ratify  it,  must 
agree  to  it.  But  the  Senate  is  not  required  to  adopt  or 
reject  it  as  a  whole,  but  may  modify  or  amend  it,  as  was 
done  with  the  treaty  under  consideration.  As  the  indi- 
vidual citizen,  on  whose  rights  of  property  it  operates, 
has  no  means  of  knowing  anything  of  it  while  before  the 
Senate,  it  would  be  wrong  in  principle  to  hold  him  bound 
by  it,  as  the  law  of  the  land,  until  it  was  ratified  and  pro- 
claimed. And  to  construe  the  law,  so  as  to  make  the 
ratification  of  the  treaty  relate  back  to  its  signing,  thereby 
divesting  a  title  already  vested,  would  be  manifestly  un- 
just, and  cannot  be  sanctioned. 

These  views  dispose  of  this  case,  and  we  are  not  required 
to  determine  whether  this  treaty,  if  it  had  become  a  law 
at  an  earlier  date,  would  have  secured  the  plaintiffs  in  error 
the  interest  which  they  claim  in  the  real  estate  left  by^ 
Yaker  at  his  death. 

Judgment  affirmed. 
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CHIRAC  0.  LESSEE  OF  CHIRAC. 
(2  Wheaton,  269.) 

TREATIES    AFFECTING   PROPERTY   RIGHTS. 

The  first  point  made  by  the  plaintiff  in  error  is,  that  the 
tjstate  of  which  John  Baptiste  Chirac  died  seised  was,  in 
his  lifetime,  escheatable,  because  it  was  acquired  before  he 
became  a  citizen  of  the  United  States ;  the  law  of  the  State 
of  Maryland,  according  to  which  he  took  the  oaths  of 
citizenship,  being  virtually  repealed  by  the  constitution  of 
the  United  States,  and  the  act  of  naturalization  enacted  by 
Congress. 

That  the  power  of  naturalization  is  exclusively  in  Con- 
gress does  not  seem  to  be,  and  certainly  ought  not  to  be, 
controverted;  but,  it  is  contended,  that  the  act  of  Mary- 
land, passed  in  the  year  1780,  **  To  declare  and  ascertain 
the  privileges  of  the  subjects  of  France  residing  within 
that  State,"  gives  to  those  subjects  the  power  of 
holding  land  on  the  performance  of  certain  conditions 
prescribed  in  that  act.  The  2d  section  gives  to  the  subjects 
of  France  who  may  reside  in  the  State  of  Maryland,  all  the 
rights  of  free  citizens  of  that  State.  The  3d  section 
contains  a  proviso  restricting  the  privileges  granted  by  this 
act,  and  declaring  that  nothing  therein  contained  shall  be 
construed  to  grant  to  those  who  should  continue  subjects 
of  his  most  Christian  majesty,  and  not  qualify  them- 
selves as  citizens  of  this  State,  any  right  to  purchase  or 
hold  lands,  or  real  estate,  but  for  their  respective  life  or 
years. 

This  act  certainly  requires  that  a  French  subject,  who 
would  entitle  himself,  under  it,  to  hold  lands  in  fee,  should 
be  a  citizen  according  to  the  law  which  might  be  in  force 
at  the  time  of  acquiring  the  estate.  Otherwise,  he  could 
only  purchase  or  hold  for  life  or  years.     John   Baptiste 
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Chirac   was  not  a   citizen,  according    to  law,     when    he 
purchased  the  land  in  controversy. 

It  is  unnecessary  to  inquire  into  the  consequences  of  this 
state  of  things,  because  we  are  all  of  the  opinion  that  the 
treaty  between  the  United  States  and  France,  ratified  in 
1778,  enabled  the  subjects  of  France  to  hold  lands  in  the 
United  States.  That  treaty  declared  that  **  subjects  and 
inhabitants  of  the  United  States,  or  any  one  of  them,  shall 
not  be  reputed  Aubains  (that  is  aliens)  in  France." 
*'  They  may,  by  testament,  donation,  or  otherwise,  dispose 
of  their  goods,  movable  or  immovable*,  in  favor  of  such 
persons /as  to  them  shall  seem  good;  and  their  heirs, 
subjects  of  the  said  United  States,  whether  residing 
in  France  or  elsewhere,  may  succeed  them  ab  intestat 
without  being  obliged  to  obtain  letters  of  naturalization. 
The  subjects  of  the  most  Christian  king  shall  enjoy  on 
their  part,  in  ail  the  dominions  of  the  said  States,  an  entire 
and  perfect  reciprocity  relative  to  the  stipulations  contained 
in  the  present  article." 

Up®n  every  principle  of  fair  construction,  this  article 
gave  to  the  subjects  of  France  a  right  to  purchase  and  hold 
lands  in  the  United  States. 

It  is  unnecessary  to  inquire  into  the  effect  of  this  treaty 
under  the  confederation,  because,  before  John  Baptiste 
Chirac  emigrated  to  the  United  States,  the  confederation 
had  yielded  to  our  present  constitution,  and  this  treaty  had 
become  the  supreme  law  of  the  land. 

The  repeal  of  this  treaty  could  not  affect  the  real  estate 
acquired  by  John  Baptiste  Chirac,  because  he  was  then 
a  naturalized  citizen,  conformablv  to  the  act  of  Con- 
gress;  and  no  longer  required  the  protection  given  by 
treaty. 

John  Baptiste  Chirac  having  died  seised  in  fee  of  the 
land  in  controversy ;  his  heirs  at  law  being  subjects  of 
France;  and  there  being,  at  that  time,  no  treaty  in  exist- 
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ence  between  tbe  two  nations,  did  his  land  pass  to  these 
heirs,  or  did  it  become  escheatable? 

This  question  depends  on  the  law  of  Maryland.  The 
4tb  section  of  the  act  already  mentioned  enacts,  among 
other  things,  that  if  any  subject  of  France  who  shall  be- 
come a  citizen  of  Maryland,  *' shall  die  intestate,  the 
natural  kindred  of  such  decedent,  whether  residing  in 
France  or  elsewhere,  shall  inherit  his  or  her  real  estate,  in 
like  manner  as  if  such  decedent,  and  his  kindred,  were  the 
citizens  of  this  State." 

An  attempt  has  been  made  to  avoid  the  effect  of  this 
claim  in  the  act,  by  contending  that  it  was  passed  for  the 
sole  purpose  of  enforcing  the  treaty,  and  was  repealed  by 
implication  when  the  treaty  was  repealed. 

The  court  does  not  think  so.  The  enactment  of  the  law 
is  positive  and  its  terms  perpetual.  Its  provisions  are  not 
made  dependent  on  the  treaty ;  and,  although  the  peculiar 
state  of  things  then  existing  might  constitute  the  principal 
motive  for  the  law,  the  act  remains  in  force  from  its 
words,  however  that  state  of  things  may  change. 

But,  to  this  enacting  clause  is  attached  a  proviso  that 
whenever  any  subject  of  France  shall,  by  virtue  of  this  act, 
become  seised  in  fee  of  any  real  estate,  his  or  her  estate, 
••  after  the  term  of  ten  years  be  expired,  shall  vest  in  the 
State,  unless  the  person  seised  of  the  same  shall,  within 
that  time,  either  come  and  settle  in,  and  become  a  citizen 
of  this  State,  or  enfeoff  thereof  some  citizen  of  this  or 
some  other  of  the  United  States  of  America." 

The  heirs  of  John  Baptiste  Chirac  then,  on  his  death, 
became  seised  of  his  real  estate  in  fee,  liable  to  be  defeated 
by  the  non-performance  of  the  condition  in  the  proviso 
above  cited.  The  time  given  by  the  act  for  the  perform- 
ance of  this  condition  expired  in  July,  1809,  four  months 
after  the  institution  of  this  suit.  It  is  admitted  that  the  con- 
dition has  not  been  performed ;  but  it  is  contended,  that  the 
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non-performance  is  excused,  because  the  heirs  have  been 
prevented  from  performing  it  by  the  act  of  law  and  of  the 
party.  The  defendant,  in  the  court  below,  has  kept  the 
heirs  out  of  possession,  under  the  act^  of  the  State  of 
Maryland,  so  that  they  have  been  incapable  of  enfeoffing 
Any  American  citizen;  and  having  been  thus  prevented 
from  performing  one  condition,  they  are  excused  for  not 
performing  the  other. 

Whatever  weight  might  be  allowed  to  this  argument, 
were  it  founded  in  fact,  its  effect  cannot  be  admitted  in 
this  case.  The  heirs  were  not  disabled  from  enfeoffing  an 
American  citizen.  They  might  have  entered,  and  have 
executed  a  conveyance  for  the  land.  Having  failed  to  do 
so,  their  estate  has  terminated,  unless  it  be  supported  in 
8ome  other  manner  than  by  the  act  of  Maryland. 

This  brings  the  court  to  a  material  question  in  the  cause. 
While  the  defendants  in  error  were  seised  of  an  estate  in  fee 
simple,  determinable  by  their  failure  to  perform  the  con- 
dition contained  in  the  act  of  1780,  another  treaty  was 
entered  into  between  the  United  States  and  France,  which 
provides  for  the  rights  of  the  French  subjects  claiming 
lands  by  inheritance  in  the  United  States.  This  treaty 
enables  the  people  of  one  country,  holding  lands  in  the 
other,  to  dispose  of  the  same  by  testament,  or  otherwise, 
as  they  shall  think  proper.  It  also  enables  them  to  inherit 
lands  in  the  respective  countries,  without  being  obliged  to 
obtain  letters  of  naturalization. 

Had  John  Baptiste  Chirac,  the  person  from  whom  the 
land  in  controversy  descended,  lived  till  this  treaty  became 
a  law  of  the  land,  all  will  admit  that  the  x)rovisions  which 
have  been  stated  would,  if  unrestrained  by  other  limita- 
tions,  have  vested  the  estate  of  which  he  died  seised  in  his 
heirs. 

If  no  act  had  been  passed  on  the  subject,  and  the 
appellees  had  purchased  lands  lying  in  the  United  StateS} 
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it  is  equally  clear  that  the  stipulations  referred  to  would 
have  operated  on  these  lands,  so  as  to  do  away  with  that  lia- 
bility to  forfeiture  to  which  the  real  estates  of  aliens  are 
exposed. 

Has  it  the  same  or  any  effect  on  the  estate  of  which  the 
appellees  were  seised  when  it  was  entered  into? 

It  has  been  argued  that  the  treaty  protects  existing 
estates,  and  gives  to  French  subjects  a  capacity  to  dispose 
and  to  inherit;  but  does  not  enlarge  the  estates. 

This  is  true.  But  the  estate  of  the  defendants  in  error 
requires  no  enlargement.  It  is  already  a  fee,  although 
subject  to  be  defeated  by  the  non-performance  of  a  condi- 
tion. The  question  is,  does  this  treaty  dispense  with  the 
condition,  or  give  a  longer  time  for  its  performance?  The 
condition  is,  that  those  who  hold  the  estate  shall  become 
citizens  of  the  United  States,  or  shall  enfeoff  a  citizen 
within  ten  years.  Does  the  treaty  control  or  dispense 
with  this  condition? 

The  direct  object  of  this  stipulation  is,  to  give  French 
subjects  the  rights  of  citizens,  so  far  as  respects  property, 
and  to  dispense  with  the  necessity  of  obtaining  letters  of 
naturalization.  It  does  away  with  the  incapacity  of  alien- 
age, and  places  the  defendants  in  error  in  precisely  the 
same  situation,  with  respect  to  lands,  as  if  they  had  become 
citizens.  It  renders  the  performance  of  the  condition  a 
useless  formality,  and  seems  to  the  court  to  release  the 
rights  of  the  State  as  entirely  in  this  case  as  in  the  case  of 
one  who  had  purchased  instead  of  taking  by  descent.  The 
act  of  Maryland  has  no  particular  reference  to  the  case  of 
Chirac,  but  is  a  general  rule  of  State  policy  prescribing  the 
terms  on  which  French  subjects  may  take  and  hold  lands. 
This  rule  is  changed  by  the  treaty ;  and  seems  to  the  court 
that  the  new  rule  applies  to  all  cases,  as  well  to  those  where 
the  lands  have  descended  by  virtue  of  the  act,  as  to  those 
where  lands    have  been    acquired   without  its  aid.     The 
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general  power  to  dispose  **  without  lioiitatioQ,"  which  was 
given  by  the  treaty,  controls  the  particular  power  to  enfeoff 
within  ten  years,  which  is  given  by  the  act  of  Maryland. 

But  the  treaty  proceeds  to  stipulate,  *<  that  in  case  the 
laws  of  either  of  the  two  States  should  restrain  strangers 
from  the  exercise  of  the  rights  of  property  with  respect  to 
real  estate,  such  real  estate  may  be  sold,  or  otherwise  dis- 
posed of,  to  citizens  or  inhabitants  of  the  country  where  it 
may  be." 

In  many  of  the  States,  perhaps  in  all  of  them,  the  laws 
do  **  restrain  strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,"  consequently,  this 
provision  limits,  to  a  certain  extent,  the  principles  antece- 
dently granted.     What  is  the  extent  of  this  limitation? 

It  will  probably  prevent  the  French  subject  from  inherit- 
ing or  purchasing  the  estate  of  a  French  subject,  who  is 
not  a  citizen  of  the  United  States ;  but  it  cannot  affect  the 
right  of  him  who  takes  or  holds  by  virtue  of  the  treaty,  so 
as  to  deprive  him  of  the  power  to  do  that  for  which  this 
clause  stipulates;  that  is,  **  to  sell  or  otherwise  aispose  ul 
the  property  to  citizens  or  inhabitants  of  this  country." 
This  general  power  to  sell,  according  to  the  principles  of 
our  law,  and,  it  is  presumed,  of  that  of  France,  endures  for 
life.  A  subject  of  France,  then,  who  had  acquired  lands 
by  descent  or  devise  (perhaps  also  by  any  other  mode  of 
purchase),  from  a  citizen  of  the  United  States,  would  have 
a  right,  during  life,  to  sell  or  otherwise  dispose  of  those 
lands,  if  lying  in  a  State  where  lands  purchased  by  an  alien 
generally  would  be  immediately  escheatable  on  account  of 
alienage.  The  court  can  perceive  no  reason  for  restraining 
this  construction  in  the  application  of  the  treaty  to  the 
State  of  Maryland,  where  the  law,  instead  of  subjecting  the 
estate  to  immediate  forfeiture,  protects  it  for  ten  years. 
The  treaty  substitutes  the  term  of  life  for  the  term  of  ten 
years  given  by  the  act. 
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If,  their,  the  treaty  between  the  United  States  and  France 
still  continued  in  force,  the  defendant  would  certainly  be 
entitled  to  recover  the  land  for  which  this  suit  was  insti- 
tuted. But  the  treaty  is,  by  an  article  which  has  been 
added  to  it,  limited  to  eight  years,  which  have  long  since 
expired.     How  does  this  circumstance  affect  the  case? 

The  treaty  was  framed  with  a  view  to  its  being  perpetual. 
Consequently,  its  language  is  adapted  to  the  state  of  things 
contemplated  by  the  parties,  and  no  provision  could  be 
made  for  the  event  of  its  expiring  within  a  certain  number 
of  years.  The  court  must  decide  on  the  effect  of  this 
added  article  in  the  case  which  has  occurred.  It  will  be 
admitted,  that  a  right  once  vested  does  not  require,  for  its 
preservation,  the  continued  existence  of  the  power  by 
which  it  was  acquired.  If  a  treaty,  or  any  other  law,  has 
performed  its  office  by  giving  a  right,  the  expiration  of  the 
treaty  or  law  cannot  extinguish  that  right.  Let  us,  then, 
inquire,  whether  this  temporary  treaty  gave  rights  which 
existed  only  for  eight  years,  or  gave  rights  during  eight 
years  which  survived  it. 

The  terms  of  this  instrument  leave  no  doubt  on  this  sub- 
ject. Its  whole  effect  is  immediate.  The  instant  the 
descent  is  cast,  the  right  of  the  party  becomes  as  complete 
as  it  can  afterwards  be  made.  The  French  subject  who 
acquired  lands  by  descent  the  day  before  its  expiration,  has 
precisely  the  same  rights  under  it  as  he  who  acquired  them 
the  day  after  the  formation.  He  is  seised  of  the  same 
estate,  and  has  precisely  the  same  power  during  life  to 
dispose  of  it.  This  limitation  of  the  compact  between 
the  two  nations  would  act  upon,  and  change  all  its  stipula- 
tions, if  it  could  affect  this  case.  But  the  court  is  of  the 
opinion,  that  the  treaty  had  its  full  effect  the  instant  a 
right  was  acquired  under  it;  that  it  had  nothing  further  to 
perform ;  and  that  its  expiration  or  continuance  afterwards 
was  unimportant. 


CHAPTER  yn. . 

JURISDICTION. 

With  the  jurisdiction  of  a  state  over  its  own  citizens 
within  its  own  territory,  international  law  does  not  concern 
itself.  That  question  is  left  for  constitutional  law.  But 
jurisdiction  becomes  a  question  of  international  law  as  soon 
as  the  rights  exercised,  or  sought  to  be  exercised,  by  a 
state  conflict  with  the  equal  or  superior  right  of  another 
state. 

One  of  the  fields  in  which   there   has   been   no   small 

amount  of  dispute  as  to  the  extent  of  a  state's  jurisdiction 

Mare  oiaiunm    is  that  of  how  far  a  state  may  exercise  jurisdiction  over  the 

2ib«nimr  open  seas.     Here  it  is  evident  that  the  question  is  not  one 

for  a  single  state  to  determine,  but  is  a  question  between 
states  to  be  determined  by  convention,  i,  e.,it  is  manifestly 
a  question  of  international  law.  The  answer  to  this  ques- 
tion has  been  different  at  different  periods.  Under  the 
Roman  law  the  theory  that  the  seas  were  res  communes 
was  pretty  thoroughly  established ;  and  for  a  long  time  it 
was  a  recognized  principle  of  international  law.  But  the 
prevalence  of  piracy  during  the  Middle  Ages  made  it  nec- 
essary for  the  state  wishing  to  navigate  a  sea  to  clear  it  of 
pirates.  Having  thus  spent  time  and  means  in  getting 
*  dominion  '  over  a  particular  stretch  of  sea,  it  was  perhaps 
not  unnatural  for  a  nation  to  conclude  that  it  had  in  this 
way  secured  to  itself  the  right  to  exercise  certain  rights 
there  which  it  was  not  obliged  to  share  equally  with  other 
states.  In  accordance  with  this  reasoning  most  of  the 
seas  were  appropriated.  For  instance,  Venice  claimed  the 
Adriatic ;  France,  aii  illy-defined,  yet  considerable  stretch 
of  the  seas  adjacent  to  her  coast;  England,  the  *  narrow 
seas,'  and  in  fact  the  whole  stretch  of  seas  from  Stadland 
(228) 
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in  Norway  to  Cape  Finisterre  in  Spain ;  Denmark  claimed 
the  entire  stretch  between  Iceland  and  Norway,  and  she 
and  Sweden  together  claimed  jurisdiction  over  the  Baltic. 

But  these  states  proved  to  be  merely  amateurs  in  their 
assertions  of  jurisdiction  over  the  seas,  for  Portugal  claimed 
jurisdiction  over  the  Indian  Ocean  and  the  seas  traversed  ^'^""  ^' ®p**° 

^  and  Portugal. 

by  ships  in  sailing  over  the  route  around  the  Cape  of 
Good  Hope;  and  Spain,  with  her  accustomed  modesty, 
intimated  a  willingness  to  be  satisfied  with  exclusive  juris- 
diction over  the  Gulf  of  Mexico  and  the  Pacific. 

As  might  be  expected,  this  view  soon  began  to  clash 
with  the  growth  of  commerce.  As  the  legal  champion  of 
a  freer  commerce,  Grotius  wrote  his  Mare  Liberum,  which 
he  published  in  1609.  This  was  a  reassertion  of  the  old 
Soman  principle  that  the  sea,  in  common  with  the  air,  is 
not  subject  to  dominion  and  hence  there  can  be  no  prop- 
erty in  it.  Both  are  by  nature  and  must  continue  res  com- 
munes.  The  grant,  by  Pope  Alexander  VI,  of  exclusive 
jurisdiction  to  Spain  and  Portugal  over  the  waters  of  the 
Atlantic  and  Pacific,  he  looked  upon  as  null  for  the  reason 
that  it  was  a  grant  of  something  no  one  did  or  could  have  Mare  Liberam 
a  title  to.  Grotius  so  far  modified  this  sweeping  form  of  ®'^"*"'"- 
the  doctrine  as  to  allow  of  a  qualified  property  right  over 
marginal  waters  and  narrow  bays.  When  Grotius  wrote 
his  Mare  Liberum  he  was  advocating  a  principle  which 
was  contrary  to  the  usage  of  the  time  in  which  he  was 
writing,  but  his  ideas  accorded  so  well  with  the  necessities 
of  a  rapidly  growing  commercial  intercourse  that  they 
triumphed  over  both  the  narrow  selfishness  of  the  time 
and  the  ultra  conservatism  of  strict  adherence  to  prece- 
dent. His  doctrine  is  now  one  of  the  best  settled 
principles  of  international  law.  Yet  this  triumph  was  not 
without  a  struggle. 

The  theory  of  exclusive  jurisdiction  over  the  sea  found  a 
champion  in  Selden,  an  Englishman,  who  published   his 
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Mare  Clausum  in  1835.  His  theory  did  not  lack  precedenU 
upon  which  to  rest ;  but,  owing  to  the  developments  in 
the  New  World  and  in  the  Orient,  conditions  were  so 
changed  as  to  rob  those  precedents  of  their  value.  It  is 
not  a  little  strange  that  this  doctrine  should  have  found  its 
champion  in  England,  and  that  England,  whose  very  life 
depended  upon  commerce,  should  have  been  the  most 
tenacious  adherent  to  the  doctrine. 

Though  the  United  States  never  advocated  the  doctrine 
of  Mare  Clausum  in  its  general  form,  it  did  claim  that  as 
owner  of  the  Pribyloff  islands  we  had  certain  rights  of 
control  over  the  seal  fisheries  in  the  surrounding  sea. 
These  special  rights  rested  upon  the  peculiar  nature  of 
seals.  We  contended  that  the  seal  is  not  entirely  fercie 
naturae^  but  is  in  part  domesticated  as  is  the  honey  bee, 
and  as  the  seals  were  fed  upon  the  Pribyloff  islands  we  had 
such  a  property  right  in  them  as  to  entitle  us  to  protect 
them  even  when  at  a  considerable  distance  from  the 
islands.  That  such  a  right  is  necessary  in  order  to  prevent 
the  early  destruction  of  the  whole  seal  herd,  no  one  could 
deny.  But  the  arbitrators  decided  against  us.  Our  claim 
to  exclusive  jurisdiction  over  Behring  Sea  as  assignee  of 
Bussia  would  not  hold.  For,  while  Russia  transferred  to 
us  all  her  rights,  among  which  was  what  she  claimed  to  be 
her  right  to  exclusive  jurisdiction,  the  fact  was  that  she 
had  no  such  right.  She  could  therefore  convey  to  us  no 
title  which  she  did  not  possess.  It  is  true  that  her  claim 
had  never  been  seriously  disputed,  but  this  was  because  the 
interests  of  other  nations  had  never  led  to  any  conflict 
about  it.  Such  sufferance  could  not  be  held  to  perfect  a 
title  which  was  illegal  in  its  inception. 

The  remnant  of  the  dispute  as  to  Mare  Clausum  and  Mare 
Liberum  which  we  have  left  is  now  confined  to  marginal 
waters  and  rivers.  That  the  jurisdiction  of  a  state  over 
its  marginal  waters  rests  upon   mternational    rather  than 
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municipal  law  seems  to  admit  of  little  doubt,  the  English  j„rtsdiction 
decision  in  the  case  of  Queen  v,  Keyn  to  the  contrary  not- **'^«' "**'«*°** 
withstanding.  As  to  the  existence  of  the  right  to  exercise 
8uch  jurisdiction  there  is  no  room  for  doubt.  It  is  a  neces- 
sity for  self-protection  and  the  enforcement  of  revenue 
laws.  The  room  for  dispute  is  as  to  the  extent  of  it.  For 
a  long  time  there  was  a  deplorable  lack  of  definiteness  as 
to  its  extent.  Grotius  came  no  nearer  an  accurate  definition 
of  the  extent  of  such  jurisdiction  than  to  say  that  a  state 
may  exercise  jurisdiction  over  certain  portions  of  the  sea, 
provided  they  are  not  such  as  are  "  too  large  to  appear  a 
part  of  the  land.*'  (De  Jure  Belli  ao  Pacis  II,  ch.  3,  Sec. 
3.)  Vattel  was  a  trifle  more  detinite,  yet  he  went  no 
further  than  to  say  that  '*  the  dominion  of  a  state  over  the 
neighboring  sea  extends  as  far  as  her  safety  renders  it 
necessary  and  her  power  is  able  to  assert  it ;  since,  on  the 
one  hand,  she  cannot  appropriate  to  herself  a  thing  that  is 
common  to  all  mankind,  such  as  the  sea,  except  so  far  as 
she  has  need  of  it  for  some  lawful  end,  and*,  on  the  other, 
it  would  be  a  vain  and  ridiculous  pretension  to  claim  a  right 
which  she  was  wholly  unable  to  assert."  (Law  of  Nations 
I,  ch.  33,  Sec.  289.) 

The  first  statement  of  the  rule  as  to  marginal  waters 
which  was  at  all  definite  was  that  of  Bynkershoek: 
**Terrae  potestas  nnitur  ubi  nnitur  armorum  vis.  (De 
Dominio  Maris,  ch.  II.)  And  as  at  that  time  the  effective 
range  of  arms  was  about  a  marine  league  that  distance 
was  fixed  upon  as  the  width  of  the  zone  of  adjacent  sea 
within  which  a  state  might  exercise  territorial  jurisdiction. 
Neither  has  that  limit  ever  been  changed.  That  there  is 
now  a  necessity  for  widening  the  zone  seems  to  be  amply 
clear.  With  the  rapid  increase  of  the  effective  range  of 
fire-arms  there  is  the  same  reason  for  an  increase  of  the 
distance  as  there  is  for  the  existence  of  the  rule  at  all. 
As   no    one  state   can  arbitrarily  change   the   recognized 
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limit,  this  is  clearly  a  proper  matter  for  agreement  by  an 
international  conference. 

As  to  narrow  gulfs  and  bays  which  run  far  inland  there 
is  not  at  present  universal  agreement  as  to  what  rule  should 
govern.  If  the  water  is  not  more  than  two  marine  leagues 
wide  from  low-water  mark  to  low-water  mark,  then  there 
is  no  difference  of  opinion  as  it  is  undoubtedly  subject  to 
territorial  jurisdiction.  But  when  wider  than  this,  there 
are  many  who  claim  that  the  line  marking  the  limit  of  ter- 
ritorial jurisdiction  should  be  drawn  from  headland  to 
headland,  instead  of  following  the  sinuosities  of  the  coast 
at  the  distance  of  a  marine  league  from  it.  Though  in  the 
case  of  certain  bays,  as  for  instance  Chesapeake,  the  former 
rule  would  seem  to  be  supported  by  the  better  reason,  the 
latter  rule  is  at  present  supported  by  the  great  weight  of 
authority  and  may  be  safely  said  to  be  the  law. 

When  it  seems  neoessary  for  the  purpose  of  protecting 
health,  and  in  some  cases  for  enforcing  revenue  laws,  states 
have  exercisect  jurisdiction  beyond  the  limit  of  a  marine 

Ezoopttoa  to 

tiiroo  muo  mio.  league  and  such  acts  have  been  sanctioned  by  the  Supreme 

C«urt  of  the  United  States.  (Hudson  v.  Guestier,  6 
Cranch,  282.)  But  it  is  very  doubtful  if  such  acts  are 
within  the  strict  ij^temational  rights  of  a  nation.  They 
must  find  their  justification  outside  the  fixed  rules  of  inter- 
national law,  namely,  in  the  law  of  self-preservation. 

The  right  to  catch  or  dry  fish  within  the  territorial  waters 

of  another  state  rests  upon  treaty.     The  fishery  question 

has  occasioned  no   small  amount  of  friction  between  the 

Dinpntobotwoon  United  States  and  Great  Britain.     By  the  treaty  of  1783 

ot.  Br.  and u.  s.  the   citizeus  of    the  United' States  were   given   an   equal 

OTor  flsliorlos. 

right  with  the  subjects  of  Great  Britain  of  fishing  on  the 
banks  of  Newfoundland,  the  coast  of  Newfoundland,  the 
Gulf  of  St.  Lawrence,  and  on  the  coasts,  bays  and  creeks 
of  all  other  British  dominions  in  America,  with  privilege 
to  dry  and  cure  the  fish  in  any  of  the  unsettled  harbors^ 
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baj-s  and  creeks  of  Npva  Scotia,  the  Magdalen  Islands,  and 
Labrador,  so  long  as  those  places  remained  unsettled. 
These  right.s  were  not  expressly  renewed  by  the  treaty  of 
1814  and  it  was  claimed  by  Great  Britain  that  they  were 
abrogated  by  the  war.  The  United  States  claimed  that 
they  were  not,  and  the  matter  was  made  the  subject  of  a 
special  convention  in  1818,  which  modified  to  some  extent 
the  original  provisions.  Further  modifications  were  made 
in  1854,  '71  and  '85.  We  are  now  back  to  the  old  basis 
of  1818. 

The  jurisdiction  of  a  state  over  its  navigable  rivers  has 
occasioned  considerable  dispute.  With  reference,  however, 
to  rivers  wholly  within  the  territory  of  a  state  there  is  Navigable 
little,  if  any,  rqora  for  question,  it  being  generally  conceded  ^*"* 
that  over  such  the  state  within  whose  territory  they  are 
may  exercise  exclusive  jurisdiction.  Though  Bluntschli 
held  that  **  navigable  streams  in  communication  with  the 
open  sea  are,  in  time  of  peace,  open  to  the  navies  of  the 
world."  But  with  reference  to  navigable  rivers  which  sep- 
arate two  states  or  flow  from  one  state  into  another,  the  mat- 
ter has  not  always  been  so  clear.  The  greatest  dispute  being 
with  reference  to  rivers  which  flow  from  a  state  or  states  into 
another.  The  state  or  states  upon  the  upper  course  of 
such  a  river  have  usually  contended  for  the  right  to  nav- 
icraie  it  to  its  mouth.  Such  was  the  contention  of  the  United 
States  when  Spain  owned  the  territory  along  the  lower 
course  of  the  Mississippi.  President  Jefferson  contended 
that  the  outlet  to  the  sea  was,  under  such  circumstances,  a 
natural  right.  So  great  was  the  necessity,  upon  the  part 
of  the  settlers  of  the  Ohio  Valley,  for  navigating  the  Mis- 
sissippi to  its  mouth,  that  it  is  hard  to  say  what  solution 
might  have  been  reached,  had  not  the 'United  States 
secured  possession  of   the  territory  at  the  mouth  of   the 

Jeffenon's 

river.     Jefferson's   contention,  however  plausible,  was  notTiew, 
in  accord  with  international  law.     Our  right  was  a  moral 
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not  a  legal  one.  To  have  forced  our  way  through  the  ter- 
ritory of  another  would  have  been  a  breach  of  lawj  as 
international  law  had  not  reached  so  advanced  a  stage  in 
development.  So  great  a  change  had  come  about  in  a  little 
over  half  a  century  that  Field  felt  warranted  in  stating  the 
rule  of  the  future  as  follows :  "  A  nation  and  its  members, 
through  the  territories  of  which  runs  a  navigable  river, 
have  the  right  to  navigate  the  river  to  and  from  the  high 
seas,  even  though  passing  through  the  territory  of  another 
nation,  subject,  however,  to  the  right  of  the  latter  nation 
to  make  neces'^ary  or  reasonable  police  regulations  for  its 
own  peace  and  safety."  (Outlines  of  International  Code, 
sec.  55.) 

The  right  to  navigate  the  St.  •  Lawrence  was  for  a  long 
time  in  dispute.  The  United  States  felt  that  as  Great 
Britain  had  felt  warranted  in  claiming  the  right  to  navigate 
the  Mississippi  merely  upon  the  suspicion  that  it  took  its 
rise  in  British  territory,  she  should  not  deny  the  United 
States  the  right  when  it  was  a  certainty  that  the  latter 
possessed  half  of  four  lakes  and  all  of  a  fifth  which  emptied 
into  the  river  and  furthermore  owned  one  bank  of  the 
river  for  a  considerable  distance.  The  dispute  was 
quieted  temporarily  by  the  reciprocity  treaty  of  1854,  but 
was  not  settled  until  1871,  when  by  treaty  the  United 
States  was  conceded  the  right  **  forever"  to  freely  navi- 
gate the  stream.  By  the  same  treaty  the  rivers  of  Alaska 
were  opened  to  the  free  navigation  of  British  and  Ameri- 
can citizens  alike. 

Europe,  also,  has  had  its  share  of  disputes  over  the  right 
to  navigation  of  rivers.  By  the  treaty  of  Westphalia  the 
navigation  of  the  river  Scheldt  was  closed  against  the 
Spanish  Netherlands  and  remained  so  until  it  was  forcibly 
opened  in  1792.  By  the  convention  of  Rastadt,  1804,  the 
tolls  collected  for  the  privilege  of  navigating  the  Rhine 
were  abolished.     By  the  Congress  of  Vienna  provision  was 
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made  confirming  the  free  navigation  of  the  Rhine  as  to 
**  its  whole  course,  from  the  point  where  it  becomes  navi- 
gable to  the  sea,  ascending  or  descending."  Similar 
provisions  were  contained  in  the  Treaty,  or  Final  Act,  with 
reference  to  the  Scheldt,  the  Neckar,  the  Main,  the 
Moselle  and  the  Meuse.  In  1821,  a  commission  appointed 
for  the  purpose  agreed  upon  a  provision  for  the  free  navi- 
gation of  the  Elbe.  By  the  conference  of  Paris,  1856,  the 
last  of  the  great  interstate  rivers  of  Europe  was  opened  to 
free  navigation.  In  all  these  cases  tolls  may  be  charged 
covering  the  cost  of  keeping  the  river  navigable. 

The  old  doctrine  of  exclusive  rights  was  maintained  with 
reference  to  South  American  rivers  up  to  the  middle  of  the^'^'^*'*^'* 
last  century,  when  it  was  done  away  with  by  treaties  and  a 
decree  of  the  Emperor  of  Brazil.  The  free  navigation  of 
the  Congo  and  the  Niger  was  provided  for  under  an  interna- 
tional guarantee  by  the  Conference  of  1885. 

For  certain  purposes  the  criminal  jurisdiction  of  a  state 
extends  over  the  high  seats.  By  all  it  is  admitted  that  it  is 
so  extended  for  the  purpose  of  punishing  piracy.  And  by  •'^^•'JJ^*^!^^ 
some  it  has  been  contended  that  it  is  so  extended  for  the 
purpose  of  punishing  any  who  may  be  engaged  in  the  slave 
trade.  This  latter  contention  is  not  correct,  unless  the 
country  whose  citizens  are  found  engaged  has  by  statute 
made  the  trade  piracy,  and  further  the  right  of 
visit  and  search  on  the  high  seas  for  the  purpose  of  deter- 
mining whether  or  not  the  vessel  is  engaged  in  the  slave 
trade  does  not  exist  in  time  of  peace,  unless  provided  for 
by  treaty  between  the  states  concerned.  (Opinion  of  Lord 
Stowell  in  the  case  of  the  Louis,  2  Dodson's  Admiralty 
Reports,  210,  and  of  Justice  Marshall  in  the  case  of  the 
Antelope,  10  Wheaton,  66-132.) 

A  merchant  vessel  is  subject  to  the  jurisdiction  of  the 
country  in  whose  ports  or  territorial  waters  it  chances  to 
be,  i.e. 9  it  is  not  exempt  from  local  jurisdiction,  as  is  a 
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public  vessel.  But  when  upon  the  high  seas  it  is  subject 
to  the  jurisdiction  of  the  state  whose  nationality  it  bears. 
This  does  not  mean  that  for  all  purposes  it  is  to  be  con- 
sidered a  part  of  the  soil  of  said  state,  which  has  at  times 
been  contended.  It  means  simply  that,  as  each  state  has 
like  jurisdiction  with  any  other  state  over  the  high  seas, 
the  fact  of  nationality  of  the  vessel  is  sufficient  to  turn  the 
scale  in  favor  of  the  state  whose  nationality  it  bears. 
Upon  this  point,  John  Hay  said  in  his  instructions  to  Mr. 
Lowell,  our  minister  at  the  Court  of  St.  James: — 

•'  I  enclose  herewith  a  copy  of  a  dispatch  recently  re- 
ceived from  A.  C.  Litchfield,  Esq.,  consul-general  of  the 
United  States  at  Calcutta,  in  relation  to  the  case  of  one 
John  Anderson,  an  ordinary  seaman  on  board  the  Ameri- 
can bark  C.  O.  Whitmore,  who,  it  appears,  stabbed  and 
killed  the  first  officer  of  the  ship  on  the  31st  of  January 
last,  while  that  vessel  was  on  her  way  from  New  York  to 
Calcutta,  sixteen  days  from  her  port  of  departure,  and  on 
the  high  seas  in  latitude  25^  35'  N.  and  longitude  35^  50' W. 

"  You  will  perceive  that  the  consul-general  invoked  the 
aid  of  the  local  police  authorities  in  securing  the  safe 
custody  of  the  accused,  who  was  the  prisoner  of  the  United 
States,  until  he  could  complete  the  necessary  arrangements 
for  sending  him  to  his  country  for  trial,  against  whose 
municipal  laws  only  he  was  accused  of  having  offended, 
and  that  while  thus  in  the  temporary  custody  of  the  local 
police,  the  colonial  authorities  took  judicial  cognizance  of 
the  matter,  claiming  under  the  advice  of  the  advocate- 
general  of  the  colony,  that  under  a  colonial  statute,  which 
confers  upon  the  courts  of  the  colony  jurisdiction  of  crimes 
committed  by  a  British  subject  on  the  high  seas,  even 
.though  such  crimes  be  committed  on  the  ship  of  a  foreign 
nation,  and  that  inasmuch  as  the  accused  although  appear- 
ing on  the  ship's  articles  under  the  name  of  John 
Anderson,  subject  of  Sweden,  had  declared  that  his  real 
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name  was  Alfred  Hussey,  and  that  be  was  a  native  of 
Liverpool  and  therefore  a  British  subject,  the  case  came 
within  the  jurisdiction  of  those  courts. 

*•  The  matter  is  now  believed  to  have  reached  that  point 
in  the  judicial  proceedings  where  effective  measures  for 
asserting  the  jurisdictional  rights  of  the  United  State 
would  be  unavailable  in  this  particular  case.  And  whibt  I 
entertain  no  doubt  that  the  accused  will  receive  as  fair 
a  trial  in  the  high  court  of  Calcutta,  where  it  is  under- 
stood he  is  to  be  tried,  as  he  would  in  the  court  of  the 
United  States,  in  which  tribunal  he  would  be  arraigned 
were  he  sent  here  for  trial,  I  deem  it  proper  at  the  same 
time  to  instruct  you  to  bring  the  question  to  the  attention 
of  Her  Majesty's  Government,  in  order  to  have  it  dis- 
tinctly understood  that  this  case  cannot  be  admitted  by 
this  Government  as  a  precedent  for  any  similar  cases  that 
may  arise  in  the  future.  No  principle  of  public  law  is 
better  understood  nor  more  universally  recognized  than 
that  merchant  vessels  on  the  high  seas  are  under  the 
jurisdiction  of  the  nation  to  which  they  belong,  and  that, 
as  to  common  crimes  committed  on  such  vessels  while  on 
the  high  seas,  the  competent  tribunals  of  the  vessels' 
nation  have  exclusive  jurisdiction  of  the  questions  of  trial 
and  punishment  of  any  person  thus  accused  can  have  no 
more  to  do  with  the  question  of  jurisdiction  than  it  would 
had  he  committed  the  same  crime  within  the  geographical 
territorial  limits  of  the  nation  against  whose  municipal 
law  he  offends.  The  merchant  ship  while  on  the  high 
seas,  is,  as  the  ship  of  war  everywhere,  a  part  of  the  ter- 
ritory of  the  nation  to  which  she  belongs. 

**  I  pass  over  the  apparent  breach  of  comity  in  the  pro- 
ceeding of  the  colonial  officials  as  being  rather  the  result  of 
inadvertence  and  possible  misconception  on  the  part  of  the 
Government  law  officer  of  the  colony,  than  any  design  to 
question  the  sovereignty  of  the  United  States  in  this  or 
cases  of  a  similar  nature." 
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*' I  have  to  acknowledge  the  receipt  of  your  dispatch 
No.  17,  of  the  16th  ultimo,  inclosing  a  copy  of  the  corre- 
spondence between  your  legation  and  the  foreign  office  in 
relation  to  the  case  of  John  Anderson,  who  was  tried  in 
Calcutta  for  a  crime  alleged  to  have  been  committed  on 
board  a  vessel  of  the  United  States  on  the  high  seas,  which 
correspondence  contains  an  expression  of  the  regret  of  Her 
Majesty's  Government  that  the  action  of  the  authorities  at 
Calcutta  in  the  case  in  question,  should  have  been  governed 
by  a  view  of  the  law  which,  in  the  opinion  of  Her  Majesty's 
Government,  cannot  be  supported. 

**  In  reply  I  have  to  instruct  you  to  convey  to  the  proper 
quarter  an  expression  of  this  Department's  appreciation  of 
the  candor  and  goodwill  with  which  Her  Majesty's  Govern- 
ment has  considered  this  matter,  and  I  say,  moreover,  that 
it  has  afforded  this  government  great  satisfaction  to  learn 
that  the  action  of  the  authorities  of  Calcutta  in  the  case  of 
Anderson  is  to  be  attributed  to  a  misconception,  and  not 
to  any  design  to  question  the  jurisdiction  of  the  United 
States  in  that  or  any  similar  case."  (Mr.  Hay  to  Mr. 
Lowell,  July  7,  1880.) 

How  far  a  state  may  in  other  cases  extend  its  criminal 

jurisdiction  for  the  purpose  of  punishing  crimes  not  com- 

Ezti«t«rritoriAi  uiittcd   withiu   its  own   borders  has  been  and  is  yet  a  dis- 

jarisdiction.       puted  questiou.     We  have  already  referred  to  the  claim  of 

those  nations  whose  jurisprudence  is  founded  upon  Roman 
Ziaw  to  the  right  of  trying  and  punishing  their  own  citi- 
zens for  crimes  committed  by  them  abroad.  But  some  go 
.  farther  than  this  and  claim  the  right  to  punish  foreigners, 
when  found  within  their  territory,  who  have  committed 
crimes  against  the  safety  of  the  state,  and  still  others  go 
farther  and  claim  a  like  right  over  the  foreigners  who  have 
committed  a  crime  or  crimes  against  their  citizens,  though 
such  crime,  or  crimes,  were  committed  outside  the  terri- 
tory of  the  state  claiming  the  right  to  punish.     In  the  first 


case. 
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class  are  Germany,  France,  Spain,  Belgium,  and  Switzer- 
land; in  the  second,  Sussia,  The  Netherlands,  and  Greece. 
About  midway  between  these  stand  Austria  and  Italy, 
which  claim  the  right  to  punish  foreigners  for  crimes  com- 
mitted abroad  against  their  citizens,  but  only  after  offer- 
ing to  give  the  criminal  up  to  the  state  in  which  the  crime 
has  been  committed,  and' the  latter  refuses  to  take  cog- 
nizance of  the  crime. 

The  view  of  the  United  States  as  to  the  right  of  another 
state  to  punish  our  citizens  for  crime  committed  upon  our 
territory  is  well  expressed  in  the  Cutting  Case,  the  facts Th«  cuttiii« 
of  which  are,  briefly,  as  follows:  On  June  18th,  1886, 
Mr.  A.  K.  Cutting,  a  citizen  of  the  United  States,  pub- 
lished in  a  newspaper  of  El  Paso,  Texas,  a  card  ««  com- 
menting on  certain  proceedings  of  Emigdio  Medina,  a 
citizen  of  Mexico."  Later  in  the  same  month  Mr.  Cutting: 
crossed  over  into  Mexico  and  was  imprisoned  at  El  Paso 
del  Norte,  Mexico,  upon  a  charge  of  criminal  libel.  The 
state  claimed  the  right  to  proceed  under  the  provisions  of 
paragraph  186  of  the  Mexican  Penal  Code,  which  conferred 
jurisdiction  upon  the  criminal  courts  of  Mexico  to  try  and 
punish  offenses  against  Mexican  citizens  committed  by  for- 
eigners in  foreign  territory.  Upon  signing  a  *«  reconcili- 
acion,"  the  prosecution  was  withdrawn  and  he  was  allowed 
to  return  to  the  United  States,  where,  the  feeling  of  free- 
dom getting  the  better  of  his  discretion,  he  published  a 
card  in  the  Centinela^  the  same  paper  in  which  his  previous 
card  had  appeared,  reiterating  the  previous  charges  and 
adding  to  them  others  to  the  effect  that  Medina's  conduct 
was  «*  contemptible  and  cowardly."  Again  he  returned  to 
Mexican  territory,  was  arrested,  tried,  convicted  and  sen- 
tenced to  one  year's  imprisonment  at  hard  labor  and  fined 
$600.00.  The  case  was  appealed  to  the  Supreme  Court  of 
the  State  of  Chihuahua,  which  affirmed  the  sentence  of  the 
lower  court,  but  released  the  prisoner,  on  the  ground  that 
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the  plaintiff  had  withdrawn  from  the  suit.  In  the  mean- 
time,  the  United  States  had  intervened,  through  its 
minister,  for  the  protection  of  its  citizen.  Our  gov- 
ernment instructed  its  minister  that  as  **  the  paper 
was  not  published  in  Mexico,  and  the  proposition 
that  Mexico  can  take  jurisdiction  of  its  author  on 
account  of  its  publication  In  Texas  is  wholly  in- 
admissible and  is  peremptorily  denied  by  this  Govern- 
ment. It  is  equivalent  to  asserting  that  Mexico  can 
take  jurisdiction  over  the  authors  of  the  various  criti- 
cisms of  Mexican  business  operations  which  appear  in  the 
newspapers  of  the  United  States.  If  Mr.  Cutting  can  be 
tried  and  imprisoned  in  Mexico  for  publishing  in  the  United 
States  a  criticism  on  a  Mexican  business  transaction  in 
which  he  was  concerned,  there  is  not  an  editor  or  publisher 
of  a  newspaper  in  the  United  States  who  could  not,  were 
he  found  in  Mexico,  be  subjected  to  like  indignities  and  in- 
juries on  the  same  ground.  To  an  assumption  of  such 
jurisdiction  by  Mexico  neither  the  Government  of  the 
United  States  nor  the  governments  of  our  several  States 
will  submit.  They  will  each  mete  out  due  justice  to  all 
offenses  committed  in  their  respective  jurisdictions.  They 
will  not  permit  that  this  prerogative  shall  in  any  degree  be 
usurped  by  Mexico,  nor,  aside  from  the  fact  of  the  exclu- 
siveness  of  their  jurisdiction  over  acts  done  within  their 
own  boundaries,  will  they  permit  a  citizen  of  the  United 
States  to  be  called  to  account  by  Mexico  for  acts  done  by 
them  within  the  boundaries  of  the  United  States.  On  this 
ground,  therefore,  you  will  demand  Mr.  Cutting's  release. 
<<But  there  is  another  ground  on  which  this  demand 
may  with  equal  positiveness  be  based.  By  the  law  of 
nations  no  punishment  can  be  inflicted  l^y  a  sovereign  on 
citizens  of  other  countries  unless  in  conformity  with  those 
sanctions  of  justice  which  all  civilized  nations  hold  in 
common. 
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"  Among  these  sanctioDs  are  the  right  of  having  the 
facts  on  which  the  charge  of  guilt  was  made  examined  by 
an  impartial  court,  the  explanation  to  the  accused  of  these 
facts,  the  opportunity  granted  to  him  of  counsel,  such 
delay  as  is  necessary  to  prepare  his  case,  permission  in  all 
cases  not  capital  to  go  at  large  on  bail  till  trial,  the  due 
production  under  oath  of  all  evidence  prejudicing  the 
accused,  giving  him  the  right  to  cross-examination,  the 
right  to  produce  his  own  evidence  in  exculpation,  release 
even  from  temporary  imprisonment  in  all  cases  where  the 
charge  is  simply  one  of  threatened  breach  of  the  peace,  and 
where  due  security  to  keep  the  peace  is  tendered.  All 
these  sanctions  were  violated  in  the  present  case.  Mr. 
Cutting  was  summarily  imprisoned  by  a  tribunal  whose 
partiality  and  incompetency  were  alike  shown  by  its  pro- 
ceedings. He  was  refused  counsel;  he  was  refused  an 
interpreter  to  explain  to  him  the  nature  of  the  charges 
brought  against  him ;  if  there  was  evidence  against  him  it 
was  not  produced  under  oath,  with  an  opportunity  given 
him  for  cross-examination :  bail  was  refused  to  him ;  and 
after  a  trial,  if  it  can  be  called  such,  violating,  in  its  way, 
the  fundamental  sanctions  of  civilized  justice,  he  was  cast 
into  a  "  loathsome  and  filthy "  cell,  where  he  still 
languishes,  and  this  for  an  act  committed  in  the  United 
States,  and  in  itself  not  subject  to  prosecution  in  any 
humane  system  of  jurisprudence,  and  after  a  trial  violating 
the  chief  sanctions  of  criminal  procedure. 

**  These  circumstances  you  will  state  as  giving  an 
additional  basis,  a  basis  which  if  it  be  established  this 
Government  will  not  permit  to  be  questioned  for  the 
demand  for  Mr.  Cutting's  immediate  release."  (Foreign 
Eelations  1886,  p.  701.) 

This  communication  sets  forth  clearly  the  doctrine  as  to 
the  territoriality  of  crime  and  is  in  this  respect  a  sound 
statement  of  international  law.     But  with  reference  to  the 

16 
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form  of  trial,  if  in  accordance  with  the  laws  of  Mexico, 
we  had  no  legal  ground  of  complaint,  as  Mexico  was  a 
member  of  the  family  of  nations  and  as  such  had  the  right 
to  determine  upon  her  own  rules  of  criminal  procedure. 
This,  however,  was  not  an  essential  point.  The  controlling 
point  in  the  case  is  the  question  of  the  jurisdiction  of  the 
Mexican  courts  to  try  him  at  all.  This  being  determined 
in  the  negative,  it  is  not  necessary  to  consider  other 
matters.  The  argument  of  our  government  on  the  ques- 
tion of  jurisdiction  was  sufficiently  convincing  so  that  Mr. 
Cutting  was  released. 

In   countries  not  yet  admitted  to  the  family  of  nations, 
oonaiuar  it  is  usual  for  statcs  to  exercise  what  is  known  in  inter- 

jwiadtotioii.       national  law  as  consular  jurisdiction.     In  accordance  with 

which  the  consul  exercises  jurisdiction  in  cases  to  which  a 
citizen  of  his  own  state  is  a  party,  unless  the  other  party 
chances  to  be  a  citizen  of  some  other  state  belonging  to  the 
family  of  nations,  in  which  case  the  matter  is  regulated  by 
treaty  between  the  states  concerned.  The  chief  countries 
in  which  consular  jurisdiction  is  still  maintained  are: 
China,  Egypt,  and  Persia.  Consular  jurisdiction  in  Japan 
was  abolished  in  1901.  It  is  an  unwieldy  and  expensive 
method  of  administering  justice,  for,  as  there  are  but  few 
consuls  in  a  country,  the  distances  which  litigants  must 
come  is  frequently  very  great.  But  what  makes  it  par- 
ticularly irksome  is  that  it  is  a  vote  of  lack  of  confidence 
in  the  ability  of  the  courts  of  the  country  to  administer 
fair  and  impartial  justice.  Though  usually  resented  by 
the  country  over  which  it  is  exercised,  it  is  frequently 
retained  longer  than  is  really  necessary.  Such  was  ho 
doubt  true  in  the  case  of  Japan,  whose  increased  fighting 
ability,  more  than  improvement  in  her  jural  system, 
secured  its  relinquishment.  It  is  seldom  all  relinquished 
at  one  time,  but  is  gradually  pared  down  by  treaty  until 
there   is  finally  little  left,  which  remnant  is  relinquished 


FEACE,   OB  THE   NORMAL   RELATION  OP  STATES.       243 

with  a  great  flourish.  The  formal  relinquishment  of  con- 
sular jurisdiction  is  the  last  step  in  the  reception  of  non- 
Christian  nations  into  the  full  fellowship  of  the  family  of 
nations. 

THE  QUEEN  v.  KEYN. 
(Coart  of  CrowQ  Cases  Reserved,  1876.'^ 

JURISDICTION  TO   TRY  CRIMES  COMMITTED  WITHIN   MARGINAL 

WATERS. 

This  is  a  case  in  which  a  foreigner  on  the  Franconia 
killed  a  British  subject  within  two  and  one-half  miles  of 
Dover  Beach.  Chief  Justice  Cockburn  delivered  the 
opinion  of  the  court. 

Cockburn,  C.  J.  **The  quostion  is,  whether  the  ac- 
cused is  amenable  to  our  law,  and  whether  there  was  juris- 
diction to  try  him? 

**  The  legality  of  conviction  is  contested,  on  the  ground 
that  the  accused  is  a  foreigner;  that  the  Franconia,  the 
ship  he  commanded,  was  a  foreign  vessel,  sailing  from  a 
foreign  port,  bound  on  a  foreign  voyage;  that  the  alleged 
offense  was  committed  on  the  high  seas.  Under  these 
circumstances,  it  is  contended  that  the  accused,  though 
he  may  be  amenable  to  the  law  of  his  own  country,  is 
not  capable  of  being  tried  and  punished  by  the  law  of 
England. 

•*  The  facts  on  which  this  defense  is  based  are  not 
capable  of  being  disputed ;  but  a  twofold  answer  is  given 
on  the  part  of  the  prosecution:  1st.  That,  although  the 
occurrence  on  which  the  charge  is  founded  took  place  on 
the  high  seas  in  the  sense  that  the  place  in  which  it  hap- 
pened was  not  within  the  body  of  a  country,  it  occurred 
within  three  miles  of  the  English  coast ;  that  by  the  law 
of  nations,  the  sea,  for  a  space  of  three  miles  from  the 
coast,  is  a  part  of  the  territory  of  the  country  to  which 
the  country  belongs;  that,  consequently,  the   Franconia, 
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at  the  time  the  offense  was  committed,  was  in  English 
waters,  and  those  on  board  were  therefore  subject  to 
English  law. 

**  Secondly.  That,  although  the  negligence  of  which  the 
accused  was  guilty  occurred  on  board  a  foreign  vessel,  the 
death  occasioned  by  such  negligence  took  place  on  board  a 
British  vessel;  and  that,  as  a  British  vessel  is,  in  point  of 
law,  to  be  considered  British  territory,  the  offense,  having 
been  consummated  by  the  death  of  the  deceased  in  a  British 
ship,  must  be  considered  as  having  been  committed  on 
British  territory. 

**  According  to  the  general  law,  a  foreigner  who  is  not 
residing  permanently  or  temporarily  in  British  territory,  or 
on  board  a  British  ship,  cannot  be  held  responsible  for  an 
infraction  of  the  law  of  this  country. 

**  Unless,  therefore,  the  accused,  Keyn,  at  the  time  the 
offense  of  which  he  has  been  convicted  was  committed,  was 
on  British  territory  or  on  board  a  British  ship,  he  could 
not  be  properly  brought  to  trial  under  British  law,  in  the 
absence  of  express  legislation. 

**  In  the  reign  of  Charles  II. ,  Sir  Leoline  Jenkins,  then  the 
Judge  of  the  Court  of  Admiralty,  in  a  charge  to  the  grand 
jury  at  an  Admiralty  session  at  the  Old  Bailey,  not  only 
asserted  the  king's  sovereignty  within  the  four  seas,  and 
that  it  was  his  right  and  province,  *  to  keep  the  public 
peace  on  these  seas,*  — that  is,  as  Sir  Leoline  expounds  it, 

*  to  preserve  his  subjects  and  allies  in  their  possessions  and 
properties  upon  the  seas,  and  in  all  freedom  and  security 
to  pass  to  and  fro  on  them,  upon  their  lawful  occasion,' 
but  extended  this  authority  and  jurisdiction  of  the  King. 

*  To  preserve  the  public  peace  and  to  maintain  the  freedom 
and  security  of  navigation  all  the  world  over ;  so  that  not 
the  utmost  bound  of  the  Atlantic  Ocean,  nor  any  corner  of 
the  Mediterranean,  nor  any  part  of  the  South  or  other  seas, 
but  that  if  the  peace  of  God  and  the  Kipg  be  violated  upon 
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any  of  his  subjects,  or  upon  his  allies  or  their  subjects,  and 
the  offender  be  afterwards  brought  up  or  laid  hold  of  in 
any  of  his  Majesty's  ports,  such  breach  of  the  peace  is  to  be 
inquired  of  and  tried  in  virtue  of  a  commission  of  oyer  and 
terminer  (is  this  is,  in  such  county,  liberty,  or  place  as  His 
Majesty  shall  please  to  direct — so  long  an  arm  hath  God 
by  the  laws  given  to  his  vicegerent  the  King.* 

**  Venice,  in  like  manner,  laid  claim  to  the  Adriatic, 
Genoa  to  the  Ligurian  Sea,  Denmark  to  a  portion  of  the 
North  Sea. 

**  The  Portuguese  claimed  to  bar  the  ocean. route  to  India 
and  the  India  Sea  to  the  rest  of  the  world,  while  Spain 
made  the  like  assertion  with  reference  to  the  West. 

*«  All  these  vain  and  extravagant  pretensions  have  long 
since  given  way  to  the  influence  of  reason  and  common 
sense. 

**  If,  indeed,  the  sovereignty  thus  asserted  had  a  real  exist- 
ence and  could  now  be  maintained,  it  would,  of  course,  in- 
dependently of  any  question  as  to  the  three-mile  zone,  be 
conclusive  of  the  present  case.  But  the  claim  of  such 
sovereignty,  at  all  times  unfounded,  has  long  sinpe  been 
abandoned.  No  one  would  now  dream  of  asserting  that  the 
sovereign  of  these  realms  has  any  greater  right  over  the 
surrounding  seas  than  the  sovereigns  on  the  opposite  shores ; 
or  that  it  is  the  especial  duty  and  privilege  of  the  Queen  of 
Great  Britain  to  keep  the  peace  in  these  seas;  or  that  the 
Court  of  Admiralty  could  try  a  foreigner  for  an  offense 
committed   in  a  foreign  vessel  in  all  parts  of   the  Channel. 

**  No  writer  of  our  day,  except  Mr.  Chitty  in  his  treatise 
on  the  prerogative,  has  asserted  the  ancient  doctrine. 
Blackstone,  in  his  chapter  on  the  prerogative  in  the  Com- 
mentaries, while  he  asserts  that  the  narrow  seas  are  part  of 
the  realm,  puts  it  only  on  the  ground  that  the  jurisdiction 
of  the  Admiralty  extends  over  these  seas. 

<*He  is  silent  as   to   any   jurisdiction    over  foreigners 
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within  them.  The  consensus  of  jurists,  which  has  been 
so  much  insisted  on  as  authority,  is  perfectly  unanimous 
as  to  the  non-existence  of  any  such  jurisdiction.  Indeed, 
it  is  because  this  claim  of  sovereignty  is  admitted  to  be  un- 
tenable that  it  has  been  found  necessary  to  resort  to  the 
theory  of  the  three-mile  zone. 

<*  It  is  in  vain,  therefore,  that  the  ancient  assertion  of 
sovereignty  over  the  narrow  seas  is  invoked  to  give  coun- 
tenance to  the  rule  now  sought  to  be  established,  of 
jurisdiction  over  the  three-mile  zone. 

**  If  this  rule  is  to  prevail,  it  must  be  on  altogether  dif- 
ferent grounds.  To  invoke,  as  its  foundation  or  in  its 
support,  an  assertion  of  sovereignty  which,  for  all  practical 
purposes,  is,  and  always  has  been,  idle  and  unfounded,  and 
the  validity  of  which  renders  it  necessary  to  have  re- 
course to  the  new  doctrine,  involves  an  inconsistencv,  on 
which  it  would  be  superfluous  to  dwell.  I  must  confess 
myself  unable  to  comprehend  how,  when  the  ancient  doc- 

• 

trine  as  to  sovereignty  over  the  narrow  seas  is  adduced, 
its  operation  can  be  confined  to  the  three-mile  zone.  If 
the  argument  is  good  for  anything  it  must  apply  to  the 
whole  of  the  surrounding  seas.  But  the  counsel  for  the 
Crown  evidently  shrank  from  applying  it  to  this  extent. 
Such  a  pretension  would  not  be  admitted  or  endured  by 
foreign  nations.  That  it  is  out  of  this  extravagant  asser- 
tion of  sovereignty  that  the  doctrine  of  the  three-mile 
jurisdiction,  on  the  part  of  the  Crown,  and  which,  the 
older  •  plaim  being  necessarily  abandoned,  we  are  now 
called  upon  to  consider,  has  sprung  up,  I  readily  admit. 

**  With  the  celebrated  work  of  Grotius,  published  in 
1609,  began  the  great  contest  of  the  jurists  as  to  the 
freedom  of  the  seas.  The  controversy  ended,  as  con- 
troversies often  do,  in  a  species  of  compromise.  While 
maintaining  the  freedom  of  the  seas,  Grotius,  in  his  work 
De  Jure   Belli  et  Pacis,  had  expressed   an  opinion   that. 
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while  no  right  could  be  acquired  to  the  exclusive  posses- 
sion of  the  ocean,  an  exclusive  right  or  jurisdiction  might 
be  acquired  in  respect  of  particular  portions  of  the  sea  ad- 
joining the  territory  of  individual  states. 

**  Other  writers  adopted  a  similar  principle,  but  with 
very  varying  views  as  to  the  extent  to  which  the  right 
might  be  exercised.  Albericus  Gentilis  extended  it  to  100 
miles :  Baldus  and  Bodinus  to  sixty."  Loccenius  (De  Jure 
Maritimo,  ch.  iv.,  s.  6)  puts  it  at  two  days  sail;  another 
writer  makes  it  extend  as  far  as  could  be  seen  from  the 
shore.  Valin,  in  his  Commentary  on  the  French  Ordi- 
nances of  1681  (ch.  v.),  would  have  it  reach  as  far  as 
bottom  could  be  found  with  the  lead  line. 

**  Differing  altogether  from  these  writers  as  to  the  ex- 
tent of  maritime  sovereignty,  Bynkershoek,  an  advocate, 
like  Grotius,  for  the  mare  liberum,  and  who  entered  the 
lists  against  Selden  as  to  the  dominion  of  England  in  the 
so-called  English  Sea,  in  his  treatise  De  Dominio  Maris, 
published  in  1702,  follows  up  the  idea  of  Grotius  as  to  a 
limited  dominion  of  the  sea  from  the  shore. 

«' After  combating  the  doctrine  of  a  mare  clausum  as 
regards  the  sea  at  large,  and  enumerating  these  inconsistent 
opinions,  which  he  seems  little  disposed  to  respect,  Bynk- 
ershoek continues :  *  Hinc  videas  priscos  juris  magistros, 
qui  dominium  in  mafe  proximum  ausi  sunt  agnoscere,  in 
regundis  ejus  finibus  admodum  vagari  incertos.'  *  Quare 
oranino  videtur  rectius,'  he  adds,  after  disposing  of  the  fore- 
going opinions.  *  Eo  potestatera  terrae  extendi,  quousque 
tormenta  exploduntur;  eatenus  quippe,  cum  imperare,  turn 
possidere  videmur.  Loquor  autem  de  his  temporibus; 
quibus  illis  machinis  utimur;  alioquingeneraliterdecendum 
esset,  potestatem  terrae  finiri,  ubi  finitur  armorum  vis; 
etenim  haec,  ut  diximus,  possessionem  tuetur.' 

**  We  have  here,  for  the  first  time,  so  far  as  I  am  aware, 
a    suggestion  as  to  a  territorial  dominion  over    the  sea. 
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extending  as  far  as  cannon-shot  would  reach  —  a  distance 
which  succeeding  writers  fixed  at  a  marine  league,  or  three 
miles.     Prior  to  this,  no  one  had  suggested   such  a  limit. 

**  The  jurisdiction,  assumed  in  the  admiralty  com- 
missions, or  exercised  by  the  Court  of  King's  Bench  in  the 
time  of  the  Edwards,  was  founded  on  the  King's  alleged 
sovereignty  over  the  whole  of  the  narrow  seas ;  it  had  no 
reference  whatever  to  any  notion  of  a  territorial  sea.  To 
English  lawyers  the  idea  of  this  limited  jurisdiction  was 
utterly  unknown. 

«*  With  Selden  and  Hale,  they  stood  up  stoutly  for  the 
King's  undivided  dominion  over  the  four  seas.  No  English 
author  makes  any  distinction,  as  regards  the  dominion  of 
the  Crown,  between  the  narrow  seas  as  a  whole  and  anv 
portion  of  them  as  adjacent  to  the  shore.  The  doctrine 
was'  equally  unknown  to  the  Scotch  lawyers. 

••  Even  to  our  times  the  doctrine  of  the  three-mile  zone 
has  never  been  adopted  by  the  writers  on  English  law. 
To  Blackstone  who,  in  his  Commentaries,  treats  of  the  sea 
with  reference  to  the  prerogative,  as  also  to  his  modern 
editor,  Mr.  Stephen,  it  is  unknown;  equally  so  to  Mr. 
Chitty,  whose  work  on  the  prerogative  is  of  the  present 
century.  It  was  not  till  the  beginning  of  this  century  that 
any  mention  of  such  a  doctrine  occurs  in  the  courts  of  this 
country.  But  to  the  continental  jurists,  the  suggestion  of 
Bynkershoek  seemed  a  happy  solution  of  the  great  con- 
troversy as  to  the  freedom  of  the  sea;  and  the  formula, 
potestas  finitur  ubi  finitur  armorum  vis,  was  a  taking  one; 
^d  succeeding  publicists  adopted  and  repeated  the  rule 
which  their  predecessors  had  laid  down,  without  much 
troubling  themselves  to  ascertain  or  inquire  whether  that 
rule  had  been  recognized  and  adopted  by  the  maritime 
nations  who  were  to  be  affected  by  it. 

«*  Let  us  look  a  little  more  closelv  into  both. 

«*  First,  then,  let  us  see  how  the  matter  stands,  as  regards 
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treaties.  It  may  be  asserted,  without  fear  of  contradic- 
tiou,  that  the  rule  that  the  sea  surrounding  the  coast  is  to 
be  treated  as  a  part  of  the  adjacent  territory,  so  that  the 
state  shall  have  exclusive  dominion  over  it,  and  that  the 
law  of  the  latter  shall  be  generally  applicable  to  those  pass- 
ing over  it  in  the  ships  of  other  nations,  has  never  been 
made  the  subject-matter  of  any  treaty,  or,  as  matter  of 
acknowledged  right,  has  formed  the  basis  of  any  treaty, 
or  has  ever  been  the  subject  of  diplomatic  discussion.  It 
has  been  entirely  the  creation  of  the  writers  of  international 
law.  It  is  true  that  the  writers  who  have  been  cited,  con- 
stantly refer  to  treaties  in  support  of  doctrines  they  assert. 
But  when  the  treaties  they  refer  to  are  looked  at,  they  will 
be  found  to  relate  to  two  subjects  only  —  the  observance 
of  the  rights  and  obligations  of  neutrality,  and  the  exclu- 
sive right  of  fishing.  In  fixing  the  limits  to  which  these 
rights  should  extend,  nations  have  so  far  allowed  the  writ- 
ers on  international  law  to  adopt  the  three  mile  range  as  a 
convenient  distance.  There  are  several  treaties  by  which 
nations  have  engaged,  in  the  event  of  either  of  them  being  at 
war  with  a  third,  to  treat  the  sea  within  three  miles  of  each 
other's  coasts  as  neutral  territory,  within  which  no  warlike 
operations  should  be  carried  on ;  instances'  of  which  will 
be  found  in  the  various  treatises  on  international  law. 
Thus,  for  instance,  in  the  treaties  of  commerce,  between 
Great  Britain  and  France,  of  September,  1786;  be- 
tween France  and  Russia  of  January,  1787;  between 
Great  Britain  and  the  United  States,  of  October,  1794, 
each  contractiug  party  agrees,  if  at  war  with  any  other 
nation,  not  to  carry  on  hostilities  within  cannon  shot  of 
the  coast  of  the  other  contracting  party ;  or  if  the  other 
should  be  at  war,  not  to  allow  its  vessels  to  be  captured 
within  the  like  distance.  There  are  many  other  treaties  of 
like  tenor,  a  list  of  which  is  given  by  Azuni  (vol.  11,  p. 
78);  and  various  ordinances  and  laws  have  been  made  by 
the  different  states  in  order  to  give  effect  to  them. 
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«' Again,  nations,  possessing  opposite  or  neighboring 
coasts,  bordering  on  a  common  sea,  have  sometimes  found 
it  expedient  to  agree  that  the  subjects  of  each  shall  exercise 
an  exclusive  right  of  fishing  to  a  given  distance  from  their 
own  shores,  and  here  also  have  accepted  the  three  miles  as 
a  convenient  distance.  Such,  for  instance,  are  the  treaties 
made  between  this  country  and  the  United  States,  in  rela- 
tion to  the  fisheries  off  the  coast  of  Newfoundland,  and 
those  between  this  country  and  France,  in  relation  to  the 
fishery  on  their  respective  shores ;  and  local  laws  have  been 
passed  to  give  effect  to  these  engagements. 

**  But  in  all  these  treaties  this  distance  is  adopted,  not  as 
a  matter  of  existing  right  established  by  the  general  law  of 
nations,  but  as  a  matter  of  mutual  concession  and  conven- 
tion. Instead  of  upholding  the  doctrine  contended  for, 
the  fact  of  these  treaties  having  been  entered  into  has 
rather  the  opposite  tendency ;  for  it  is  obvious  that,  if  the 
territorial  right  of  a  nation  bordering  on  the  sea  to  this 
portion  of  the  adjacent  waters  had  been  established  by  the 
common  assent  of  nations,  these  treaty  arrangements  would 
have  been  wholly  superfluous. 

**  Each  nation  would  have  been  bound,  independently  of 
treaty  engagement,  to  respect  the  neutrality  of  the  other 
in  these  waters  as  much  as  in  its  inland  waters.  The  for- 
eigner invading  the  rights  of  the  local  fishermen  would 
have  been  amenable,  consistently  with  international  law,  to 
local  legislation  prohibiting  such  infringement,  without  any 
stipulation  to  that  effect  by  treaty.  For  what  object,  then, 
have  treaties  been  resorted  to?  Manifestly  in  order  to 
obviate  all  questions  as  to  concurrent  or  conflicting  rights 
arising  under  the  law  of  nations. 

**  Possibly,  after  these  precedents  and  all  that  has  been 
written  on  this  subject,  it  may  not  be  too  much  to  say  that, 
independently  of  treaty,  the  three-mile  belt  of  sea  might  at 
this  day  be  taken  as  belonging  for  these  purposes,  to  the 
local  state. 
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'<  But  it  is  scarcely  logical  to  infer,  from  such  treaties 
alone,  that,  because  nations  have  a^^ed  to  treat  the  littoral 
sea  as  belonging  to  the  country  it  adjoins,  for  certain  spec- 
ified objects,  they  have  therefore  assented  to   forego   all 
other  rights  previously  enjoyed  in  common,  and  have  sub- 
mitted themselves,  even  to  the  extent  of  the  right  of  navi- 
gation on  a  portion  of  the  high  seas,  and  the  liability  of 
their  subjects  therein  to  the  criminal  law,  to  the  will  of  the 
local  sovereign,  and  the  jurisdiction  of  the   local   state. 
Equally  illogical  is  it,  as  it  seems  to  me,  from  th'e  adoption 
of  the  three-mile  distance  in  these  particular  instances,  to 
assume,  independently  of  everything  else,  a  recognition, 
by  the  common  assent  of  nations,  of  the  principle  that  the 
subjects  of  one  state  passing  in  ships  within  three  miles  of 
the  coast  of  another,  shall  be  in  all  respects  subject  to  the 
law  of  the  latter.     It  may  be  that  the  maritime  nations  of 
the  world  are  prepared  to  acquiesce  in  the  appropriation  of 
the  littoral  ^ea;  but  I  cannot  think  that  these  treaties  help 
U8  much  towards  arriving  at  the  conclusion  that  this  appro- 
priation  has  actually   taken   place.     At   all  events,    the 
question  remains,  whether  judicially  we  can  infer  that  the 
nations  who  have  been  parties  to  these  treaties,  and,  still 
further,  those  who  have  not,  have  thereby  assented  to  the 
application  of  the  criminal  law    of  other  nations   to  their 
subjects  on  the  waters  in  question,  and  on  the  strength  of 
such  inference  to  apply  the  criminal  law  of  this   country. 
"  The  uncertainty  in  which  we  are  left,  so  far  as  judicial 
knowledge  is  concerned,  as  to  the  extent  of  such  assent, 
likewise  presents,  I  think,  a  very  serious  obstacle  to  our  as- 
suming the  jurisdiction  we  are  called  upon  to  exercise,  inde- 
pendently of  the,  to  my  mind,  still  more  serious  difficulty, 
that  we  should  be  assuming  it  without  legislative  warrant. 
"  So  much  for  treaties.       Then  how  stands  the  matter 
as  to  usage,  to  which  reference  is  so  frequently  made  by 
the  publicists  in  support  of  their  doctrine? 
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<*  Again,  nations,  possessing  opposite  or  neighboring 
coasts,  bordering  on  a  common  sea,  have  sometimes  found 
it  expedient  to  agree  that  the  subjects  of  each  shall  exercise 
an  exclusive  right  of  fishing  to  a  given  distance  from  their 
own  shores,  and  here  also  have  accepted  the  three  miles  as 
a  convenient  distance.  Such,  for  instance,  are  the  treaties 
made  between  this  country  and  the  United  States,  in  rela- 
tion to  the  fisheries  off  the  coast  of  Newfoundland,  and 
those  between  this  country  and  France,  in  relation  to  the 
fishery  on  their  respective  shores ;  and  local  laws  have  been 
passed  to  give  effect  to  these  engagements. 

*<  But  in  all  these  treaties  this  distance  is  adopted,  not  as 
a  matter  of  existing  right  established  by  the  general  law  of 
nations,  but  as  a  matter  of  mutual  concession  and  conven- 
tion. Instead  of  upholding  the  doctrine  contended  for, 
the  fact  of  these  treaties  having  been  entered  into  has 
rather  the  opposite  tendency;  for  it  is  obvious  that,  if  the 
territorial  right  of  a  nation  bordering  on  the  sea  to  this 
portion  of  the  adjacent  waters  had  been  established  by  the 
common  assent  of  nations,  these  treaty  arrangements  would 
have  been  wholly  superfluous. 

**  Each  nation  would  have  been  bound,  independently  of 
treaty  engagement,  to  respect  the  neutrality  of  the  other 
in  these  waters  as  much  as  in  its  inland  waters.  The  for- 
eigner invading  the  rights  of  the  local  fishermen  would 
have  been  amenable,  consistently  with  international  law,  to 
local  legislation  prohibiting  such  infringement,  without  any 
stipulation  to  that  effect  by  treaty.  For  what  object,  then, 
have  treaties  been  resorted  to?  Manifestly  in  order  to 
obviate  all  questions  as  to  concurrent  or  conflicting  rights 
arising  under  the  law  of  nations. 

«*  Possibly,  after  these  precedents  and  all  that  has  been 
written  on  this  subject,  it  may  not  be  too  much  to  say  that, 
independently  of  treaty,  the  three-mile  belt  of  sea  might  at 
this  day  be  taken  as  belonging  for  these  purposes,  to  the 
local  state. 
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-«  But  it  is  scarcely  logical  to  infer »  from  such  treaties 
alone,  that,  because  nations  have  agreed  to  treat  the  littoral 
sea  as  belonging  to  the  country  it  adjoins,  for  certain  spec- 
ified  objects,  they  have  therefore  assented  to   forego   all 
other  rights  previously  enjoyed  in  common,  and  have  sub- 
mitted themselves,  even  to  the  extent  of  the  right  of  navi- 
gation on  a  portion  of  the  high  seas,  and  the  liability  of 
their  subjects  therein  to  the  criminal  law,  to  the  will  of  the 
local   sovereign,  and  the  jurisdiction  of  the  local   state. 
Equally  illogical  is  it,  as  it  seems  to  me,  from  th'e  adoption 
of  the  three-mile  distance  in  these  particular  instances,  to 
assume,  independently  of  everything  else,  a  recognition, 
by  the  common  assent  of  nations,  of  the  principle  that  the 
subjects  of  one  state  passing  in  ships  within  three  miles  of 
the  coast  of  another,  shall  be  in  all  respects  subject  to  the 
law  of  the  latter.     It  may  be  that  the  maritime  nations  of 
the  world  are  prepared  to  acquiesce  in  the  appropriation  of 
the  littoral  ^ea;  but  I  cannot  think  that  these  treaties  help 
us  much  towards  arriving  at  the  conclusion  that  this  appro- 
priation  has  actually   taken   place.     At   all  events,    the 
qaestion  remains,  whether  judicially  we  can  infer  that  the 
nations  who  have  been  parties  to  these  treaties,  and,  still 
further,  those  who  have  not,  have  thereby  assented  to  the 
application  of  the  criminal  law    of  other  nations   to  their 
subjects  on  the  waters  in  question,  and  on  the  strength  of 
such  inference  to  apply  the  criminal  law  of  this   country. 
**  The  uncertainty  in  which  we  are  left,  so  far  as  judicial 
knowledge  is  concerned,  as  to  the  extent  of  such  assent, 
likewise  presents,  I  think,  a  very  serious  obstacle  to  our  as- 
suming the  jurisdiction  we  are  called  upon  to  exercise,  inde- 
pendently of  the,  to  my  mind,  still  more  serious  difficulty, 
that  we  should  be  assuming  it  without  legislative  warrant. 
«*  So  much  for  treaties.       Then  how  stands  the  matter 
as  to  usage,  to  which  reference  is  so  frequently  made  by 
the  publicists  in  support  of  their  doctrine? 
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«*  When  the  matter  is  looked  into,  the  only  usage  found 
to  exist  is  such  as  is  connected  with  navigation,  or  with 
revenue,  local  fisheries,  or  neutrality,  and  it  is  to  these 
alone  that  the  usage  relied  on  is  confined.  Usage  as  to  the 
application  of  the  general  law  of  the  local  state  to 
foreigners  on  the  littoral  sea,  there  is  actually  none.  No 
nation  has  arrogated  to  itself  the  right  of  excluding  foreign 
vessels  from  the  use  of  its  external  littoral  waters  for 
the  purpose  of  navigation,  or  has  assumed  the  power  of 
making  foreigners  in  foreign  ships  passing  through  these 
waters  subject  to  its  law,  otherwise  than  in  respect  of  the 
matters  to  which  I  have  just  referred.  Nor  have  the  tri- 
bunals of  any  nation  held  foreigners  in  these  waters  amen- 
able generally  to  the  local  criminal  law  in  respect  of 
offenses.  It  is  for  the  first  time  in  the  annals  of  juris- 
prudence that  a  court  of  justice  is  now  called  upon  to  apply 
the  criminal  law  of  the  country  to  such  a  case  as  the 
present. 

«*It  may  well  be  said,  I  say  again,  that  —  after  all  that 
has  been  said  and  done  in  this  respect  —  after  the  instances 
which  have  been  mentioned  of  the  adoption  of  three-mile 
distance,  and  the  repeated  assertion  of  this  doctrine  by  the 
writers  on  public  law,  a  nation  which  should  now  deal  with 
this  portion  of  the  sea  as  its  own,  so  as  to  make  foreigners 
within  it  subject  to  its  law,  the  prevention  and  punishment 
of  offenses,  would  not  be  considered  as  infringing  rights  of 
other  nations.  But  I  apprehend  that  as  the  ability  so  to 
deal  with  these  waters  would  result,  not  from  any  original 
or  inherent  right,  but,  from  the  acquiescence  of  other 
states,  some  outward  manifestation  of  the  national  will,  in 
the  shape  of  open  practice  or  municipal  legislation,  so  as 
to  amount,  at  least  constructively,  to  an  occupation  of 
that  which  was  before  unappropriated,  would  be  necessary 
t©  render  the  foreigner,  not  previously  amenable  to  our 
general  law,  subject  to  its  control. 
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THE  BELGENLAND. 
(114  U.  S.  855.) 

JURISDICTION   IN   CASES    OF   COLLISION   ON  THE    HIGH   SEAS. 

This  case  grew  out  of  a  collision  which  took  place  on 
theiiigh  seas  between  the  Norwegian  bark  Luna  and  the 
Belgian  steamship  Belgenland,  by  which  the  former  was 
run  down  and  sunk.  A  part  of  the  crew  of  the  Luna,  in- 
cluding the  master,  were  rescued  by  the  Belgenland  and 
brought  to  Philadelphia.  The  master  immediately  libeled 
the  steamship  on  behalf  of  the  owners  of  the  Luna  and 
her  cargo,  and  her  surviving  crew,  in  a  cause  civil  and 
maritime. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 
He  stated  the  facts  in  the  foregoing  language,  and  con- 
tinued :  — 

The  first  question  to  be  considered  is.  that  of  the  juris- 
diction of  the  District  Court  to  hear  and  determine  the 
cause. 

It  is  unnecessary  here,  and  would  be  out  of  place,  to 
examine  the  question  which  has  so  often  engaged  the  at- 
tention of  the  common  law  courts,  whether,  and  in  what 
cases,  the  courts  of  one  country  should  take  cognizance  of 
controversies  arising  in  a  foreign  country,  or  in  places 
outside  of  the  jurisdiction  of  any  country.  It  is  very  fully 
discussed  in  Mostyn  v,  Fabrigas,  Cowp.  161,  and  the 
notes  thereto  in  1  Smith's  Leading  Cases,  340;  and  an 
instructive  analysis  of  the  law  will  be  found  in  the  elabo- 
rate arguments  of  counsel  in  the  case  of  the  San  Fran- 
cisco Vigilant  Committee,  Malony  v.  Dows,  8  Abbott  Pr. 
316,  argued  before  Judge  Daly  in  New  York,  1859.  We 
shall  content  ourselves  with  inquiring  what  rule  is  allowed 
by  Courts  of  Admiralty  in  dealing  with  maritime  causes 
arising  between  foreigners  on  the  high  seas. 
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This  question  is  not  a  new  one  in  these  courts.  Sir 
William  Scott  had  occasion  to  pass  upon  it  in  1799.  An 
American  ship  was  taken  by  the  French  on  a  voyage  from 
Philadelphia  to  London,  and  afterwards  rescued  by  her 
crew,  carried  to  England,  and  libeled  for  salvage;  and  the 
court  entertained  jurisdiction.  The  crew,  however,  though 
engaged  in  the  American  ship,  were  British  born  subjects, 
and  weight  was  given  to  this  circumstance  in  the  disposi- 
tion of  the  case.  The  judge,  however,  made  the  following 
remarks :  ^*  But  it  is  asked,  if  they  were  American  seamen 
would  this  court  hold  plea  of  their  demands?  It  may  be 
time  enough  to  answer  this  question  whenever  the  fact 
occurs.  In  the  meantime,  I  will  say  without  scruple  that 
I  can  see  no  inconvenience  that  would  arise  if  a  British 
court  of  justice  was  to  hold  plea  in  such  a  case;  or  con- 
versely, if  American  courts  were  to  hold  pleas  of  this 
nature  respecting  the  merits  of  British  seamen  on  such 
occasions.  For  salvage  is  a  question  ot  jus  gentium ^  and 
materially  different  from  the  question  of  a  mariner's  con- 
tract, which  is  a  creature  of  the  particular  institutions  of 
the  country,  to  be  applied  and  construed  and  explained  by 
its  own  particular  rules.  There  might  be  good  reason, 
therefore,  for  this  court  to  decline  to  interfere  in  such 
cases,  and  to  remit  them  to  their  own  domestic  forum ; 
but  this  is  a  general  claim,  upon  the  general  ground  of 
quantum  meruit^  to  be  governed  by  a  sound  discretion, 
acting  on  general  principles ;  and  I  can  see  no  reason  why 
one  country  should  be  afraid  to  trust  to  the  equity  of  the 
courts  of  another  on  such  a  question,  of  such  a  nature,  so 
to  be  determined."  The  Two  Friends,  1  Ch.  Rob.  271, 
278. 

The  law  has  become  settled  verv  much  in  accord  with 
these  views.  That  was  a  case  of  salvage ;  but  the  same 
principles  would  seem  to  apply  to  the  case  of  destroying  or 
injuring  a  ship,  as  to  that  of  saving  it.     Both,  when  acted 
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on  the  high  seas,  between  persons  of  cliJGferent  nrtionalities, 
come  within  the  domain  of  the  general  law  of  nations,  or 
communis  jurisy  and  are  prima  facie  proper  subjects  of 
inquiry  in  any  Court  of  Admiralty  which  first  obtains 
jurisdiction  of  the  rescued  or  offending  ship  at  the  solicita- 
tion in  justice  of  the  meritorious  or  injured  parties. 

The  same  question  of  jurisdiction  arose  iu  another  sal- 
vage case  which  came  before  this  court  in  1804,  Mason  v. 
TheBlaireau,  2  Cranch,  240.  There  a  French  ship  was 
saved  by  a  British  ship,  and  brought  into  a  port  of  the 
United  States ;  and  the  question  of  jurisdiction  was  raised 
by  Mr.  Martin  of  Maryland,  who,  however,  did  not  press 
the  point,  and  referred  to  the  observations  of  Sir  William 
Scott  in  The  Two  Friends.  Chief  Justice  Marshall,  speak- 
ing for  the  court,  disposed  of  the  question  as  follows  : 
**  A  doubt  has  been  suggested,"  said  he,  *' respecting  the 
jurisdiction  of  the  court,  and  upon  a  reference  to  the 
authorities,  the  point  does  not  appear  to  have  been  ever 
settled.  These  doubts  seem  rather  founded  on  the  idea 
that  upon  principles  of  general  policy,  this  court  ought  not 
to  take  cognizance  of  a  case  entirely  between  foreigners, 
than  from  any  positive  incapacity  to  do  so.  On  weighing 
the  considerations  drawn  from  public  convenience,  those  in 
favor  of  the  jurisdiction  appear  much  to  overbalance  those 
against  it,  and  it  is  the  opinion  of  this  court,  that,  what- 
ever doubt  may  exist  in  a  case  where  the  jurisdiction  may 
be  objected  to,  there  ought  to  be  none  where  the  parties 
assent  to  it.*'  In  that  case,  the  objection  had  not  been 
taken  in  the  first  instance,  as  it  was  in  the  present.  But 
we  do  not  see  how  that  circumstance  can  affect  the  juris- 
diction of  the  court,  however  much  it  may  influence  its 
discretion  in  taking  jurisdiction. 

For  circumstances  often  exist  which  render  it  inexpe- 
dient for  the  court  to  take  jurisdiction  of  controversies 
between  foreigners  in  cases  not  arising  in  the   country  of 
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the  forum ;  as,  where  they  are  governed  by  the  laws  of 
the  country  to.  which  the  parties  belong,  and  there  is  no 
difficulty  in  a  resort  to  its  courts ;  or  where  they  have 
agreed  to  resort  to  no  other  tribunals.  The  cases  of  for- 
eign  seamen  suing  for  wages,  or  because  of  ill-treatment, 
are  often  in  this  category;  and  the  consent  of  their  consul, 
or  minister,  is  frequently  required  before  the  court  will 
proceed  to  entertain  jurisdiction;  not  on  the  ground  that  it 
has  not  jurisdiction ;  but  that,  from  motives  of  convenience 
or  international  comity,  it  will  use  its  discretion  whether  to 
exercise  jurisdiction  or  not;  and  where  the  voyage  is  ended, 
or  the  seamen  have  been  dismissed  or  treated  with  great 
cruelty,  it  will  entertain  jurisdiction  even  against  the  pro- 
test of  the  consul.  This  branch  of  the  subject  will  be 
found  discussed  in  the  following  cases:  The  Catherine,  1 
Pet.  Adm.  104;  The  Forsoket,  1  Pet.  Adm.  197;  The  St. 
Oloff,  2  Pet.  Adm.  428;  The  Golubchick,  1  W.Eob.  143; 
The  Nina,  L.  R.  2  Adm.  and  Eccl.  44;  8.  c.  on  appeal, 
L.  R.  2  Priv.  Co.  38;  The  Leon  XIII.,  8  Prob.  Div.  121 ; 
The  Havana,  1  Sprague,  402 ;  The  Becherdass  Ambaidass, 
1  Lowell,  569;  The  Pawashick,  2  Lowell,  142. 

Of  course,  if  any  treaty  stipulations  exist  between  the 
United  States  and  the  country  to  which  a  foreign  ship 
belongs,  with  regard  to  the  right  of  the  consul  of  that 
country  to  adjudge  controversies  arising  between  the 
master  and  the  crew,  or  other  matters  occurring  on  the 
ship  exclusively  subject  to  the  foreign  law,  such  stipula- 
tions should  be  fairly  and  faithfully  observed.  The  Elwin 
Kreplin,  9  Bhitchford,  438,  reversing  «.  c.  4  Ben.  413;  see 
s.  c.  on  application  for  mandamus.  Ex  parte  Newman,  14 
Wall.  152.  Many  public  engagements  of  this  kind  have 
been  entered  into  between  our  government  and  foreign 
states.  See  Treaties  and  Conventions,  Rev.  Ed.  1873, 
Index,  1238. 

In  the  absence  of  such  treaty  stipulations,  however,  the 


PEACE,    OR  THE   NORMAL   RELATION   OF   STATES.        257 

case  of  foreign  seamen  is  undoubtedly  a  special  one,  when 
they  sue  for  wages  under  a  contract  which  is  generally 
strict  in  its  character,  and  framed  according  to  the  laws  of 
the  country  to  which  the  ship  belongs ;  framed  also  with  a 
view  to  secure,  in  accordance  with  those  laws,  the  rights 
and  interests  of  the  ship-owners  as  well  as  those  of  master 
and  crew,  as  well  when  the  ship  is  abroad  as  when  she  is 
at  home.  Nor  is  this  special  character  of  the  case  entirely 
absent  when  foreign  seamen  sue  the  master  of  their  ship 
for  ill-treatment.  On  general  principles  of  comity. 
Admiralty  courts  of  other  countries  will  not  interfere 
between  the  parties  in  such  cases  unless  there  is  special 
reason  for  doing  so,  and  will  require  the  foreign  consul  to 
be  notified,  and,  though  not  absolutely  bound  by,  will 
always  pay  due  respect  to,  his  wishes  as  to  taking 
jurisdiction. 

Not  alone,  however,  in  cases  of  complaints  made  by 
foreign  seamen,  but  in  other  cases  also,  where  the  subjects 
of  a  particular  nation  invoke  the  aid  of  our  tribunals  to 
adjudicate  between  them  and  their  fellow-subjects,  as  to 
matters  of  contract  or  tort  solely  affecting  themselves  and 
determinable  by  their  own  laws,  such  tribunals  will  exer- 
cise their  discretion  whether  to  take  cognizance  of  such 
matters  or  not.  A  salvage  case  of  this  kind  came  before 
the  United  States  District  Court  of  New  York  in  1848. 
The  master  and  crew  of  a  British  ship  found  another  Brit- 
ish ship«  near  the  English  coast  apparently  abandoned 
(though  another  vessel  was  in  sight),  and  took  off  a  por- 
tion of  her  cargo,  brought  it  to  New  York,  and  libeled  it 
for  salvage.  The  British  consul  and  some  owners  of  the 
cargo  intervened  and  protested  against  the  jurisdiction, 
and  Judge  Betts  discharged  the  case,  delivered  the  property 
to  the  owners  upon  security  given,  and  left  the  salvors  to 
pursue  their  remedy  in  the  English  courts.  One  Hundred 
and  Ninetj'-four  Shawls,  1  Abbott,  Adm.  317. 

17 


258  INTERNATIONAL   LAW. 

So  in  a  question  of  ownership  of  a  foreign  vessel,  asgi- 
tated  between  the  subjects  of  the  nation  to  which  the  vessel 
belonged,  the  English  Admiralty,  upon  objection  being 
made  to  its  jurisdiction,  refused  to  interfere,  the  consul  of 
such  foreign  nation  having  declined  to  give  his  consent  to  the 
proceedings.  The  Agincourt,  2  Prob.  Div.  239.  But  in 
another  case,  where  there  had  been  an  adjudication  of  the 
ownership  under  a  mortgage  in  the  foreign  country,  and 
the  consul  of  that  country  requested  the  English  court  to 
take  jurisdiction  of  the  case  upon  a  libel  filed  by  the  mort- 
gagee, whom  the  owners  had  dispossessed,  the  court  took 
jurisdiction  accordingly.  The  Evangelistria,  2  Prob.  Div. 
241,  note. 

But,  although  the  courts  will  use  a  discretion  about  as- 
suming jurisdiction  of  controversies  between  foreigners  in 
cases  arising  beyond  the  territorial  jurisdiction  of  the  coun- 
try to  which  the  courts  belong,  yet  where  such  controver- 
sies are  commtiniH  juris ^  that  is,  where  they  arise  under 
the  common  law  of  nations,  special  grounds  should  appear 
to  induce  the  court  to  deny  its  aid  to  a  foreign  suitor  when 
it  has  jurisdiction  of  the  ship  or  party  charged.  The  ex- 
istence  of  jurisdiction  in  all  such  cases  is  beyond  dispute ; 
the  only  question  will  bo,  whether  it  is  expedient  to  exer- 
cise it.  See  2  Parsons  Ship,  and  Adm.  226,  and  cases 
cited  in  notes.  In  the  case  of  The  Jerusalem,  2  Dall.  191, 
decided  by  Mr.  Justice  Storjs  jurisdiction  was  exercised  in 
the  case  of  a  bottomry  bond,  although  the  contract  was 
made  between  subjects  of  the  Sublime  Porte,  and  it  did 
not  appear  that  it  was  intended  that  the  vessel  should  come 
to  the  United  States.  In  this  case  Justice  Story  examined 
the  subject  very  fully,  and  came  to  the  conclusion  that* 
wherever  there  is  a  maritime  lien  on  the  ship,  an  Admiralty 
court  can  take  jurisdiction  on  the  principle  of  the  civil 
law,  that  in  proceedings  in  rem  the  proper  forum  is  the 
locics  ret  sitae.     He  added:   «*  With  reference,   therefore. 
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to  what  may  be  deemed  the  public  law  of  Europe,  a  pro- 
ceeding in  rem  may  well  be  maintained  in  our  courts  where 
the  property  of  a  foreigner  is  within  our  jurisdiction.  Nor 
am  I  able  to  perceive  how  the  exercise  of  such  judicial 
authority  clashes  with  any  principles  of  public  policy.'* 
That,  as  we  have  seen,  was  a  case  of  bottomry,  and  Jus- 
tice Story,-  in  answer  to  the  objection  that  the  contract 
might  have  been  entered  into  in  reference  to  the  foreign 
law,  after  showing  that  such  law  might  be  proven  here, 
said:  ^'  In  respect  to  maritime  contracts,  there  is  still  less 
reason  to  decline  the  jurisdiction,  for  in  almost  all  civil- 
ized countries  these  are  in  general  substantially  governed 
bv  the  same  rules." 

Justice  Story's  decision  in  this  case  was  referred  to  by 
Dr.  Lushington  with  strong  approbation  in. the  case  of  The 
Golubchick,  1  W.  Eob.  143,  decided  in  1840,  and  was 
adopted  as  authority  for  his  taking  jurisdiction  in  that 
case. 

In  1839,  a  case  of  collision  on  the  high  seas  between  two 
foreign  ships  of  different  countries  (the  very  case  now 
under  consideration)  came  before  the  English  Admiralty. 
The  Johann  Friederich,  1  W.  Eob.  35.  A  Danish  ship 
was  sunk  by  a  Bremen  ship,  and  on  the  latter  being  li- 
beled, the  respondents  entered  a  protest  against  the  juris- 
diction of  the  court.  But  jurisdiction  was  retained  by  Dr. 
Lushington,  who,  amongst  other  things,  remarked:  *«  An 
alien  friend  is  entitled  to  sue  (in  our  courts)  on  the  same 
footing  as  a  British  born  subject,  and  if  the  foreigner  in 
this  case  had  been  resident  here,  and  the  cause  of  action 
had  originated  iyifra  corpus  comitatusy  no  objection  could 
have  been  taken."  Ee  fere  nee  being  made  to  the  observa- 
tions of  Lord  Stowell  in  cases  of  seamen's  wages,  the  judge 
said:  ^^  All  questions  of  collisions  are  questions  communis 
juris;  but  in  case  of  mariners'  wages,  whoever  engages 
voluntarily  to  serve  on  board  a  foreign  ship,  necessarily 
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undertakes  to  be  bound  by  the  law  of  the  country  to  which 
such  ship  belongs,  and  the  legality  of  his  claim  must  be 
tried  by  such  law.  One  of  the  most  important  distinc- 
tions, therefore,  respecting  cases  where  both  parties  are 
foreigners  is,  whether  the  case  be  communis  juris  or 
not.  *  *  *  If  these  parties  must  wait  until  the  vessel 
that  has  done  the  injury  returned  to  its  own  country,  their 
remedy  might  be  altogether  lost,  for  she  might  never 
return,  and,  if  she  did,  there  is  no  part  of  the  world  to 
which  they  might  not  be  sent  for  their  redress." 


UNITED  STATES. 0  DIEKLEMAN.  ' 

(92  U.  S.  580.) 

APABT     FROM    TREATY,     MERCHANT     VESSELS    NOT    EXEMPT 

FROM   LOCAL  JURISDICTION. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  in  the  Court  of  Claims  under  the 
authority  of  a  joint'resolution  of  both  Houses  of  Congress, 
passed  May  4,  1870,  as  follows:  —  ' 

**  That  the  claim  of  E.  Diekleman,  a  subject  of  the  King 
of  Prussia,  for  damages  for  an  alleged  detention  of  the 
ship  *  Essex '  by  the  military  authorities  of  the  United 
States  at  New  Orleans,  in  the  month  of  September,  1862, 
be  and  is  hereby  referred  to  the  Court  of  Claims  for  its 
decision  in  accordance  with  law,  and  to  award  such  dam- 
ages as  may  be  just  in  the  premises,  if  he  may  be  found  to 
be  entitled  to  any  damages." 

Before  this  resolution  was  passed,  the  matter  of  the 
claim  had  been  the  subject  of  diplomatic  correspondence 
between  the  governments  of  the  United  States  and 
Prussia. 

The  following  article,  originally  adopted  in  the  treaty 
of  peace  between  the  United  States  and  Prussia,  concluded 
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July  11,  1799  (8  Stat.  168),  and  revived  by  the  treaty 
concluded  May  1,  1828  (8  Stat.  384),  was  in  force  when 
the  acts  complaiDed  of  occurred,  to  wit ;  — 

**  Art.  XIII.  And  in  the  same  case,  if  one  of  the  con- 
tracting parties,  being  engaged  in  war  with  any  other 
power,  to  prevent  all  the  difficulties  and  misunderstand- 
ings that  usually  arise  respecting  merchandise  of  contra- 
band, such  as  arms,  ammunition,  and  military  stores  of 
every  kind,  no  such  articles  carried  in  the  vessels,  or  by  the 
subjects  or  citizens  of  either  party,  to  the  enemies  of  the 
other,  shall  be  deemed  contraband  so  as  to  induce  confisca- 
tion or  condemnation,  and  a  loss  of  property,  to  individ- 
uals. Nevertheless,  it  shall  be  lawful  to  stop  such  vessels 
and  articles,  and  to  detain  them  for  such  length  of  time 
as  the  captorg  may  think  necessary  to  prevent  the  incon- 
venience or  damage  that  might  ensue  from  their  proceeding; 
paying,  however,  a  reasonable  compensation  for  the  loss 
such  arrest  shall  occasion  to  the  proprietors;  and  it  shall 
further  be  allowed  to  use  in  the  service  of  the  captors  the 
whole  or  any  part  of  the  military  stores  so  detained,  pay- 
ing the  owners  the  full  value  of  the  same,  to  be  ascertained 
by  the  current  price  at  the  place  of  its  destination.  But  in 
the  case  supposed  of  a  vessel  stopped  for  articles  of  con- 
traband, if  the  master  of  the  vessel  stopped  will  deliver  out 
the  goods  supposed  to  be  of  contraband  nature,  he  shall 
be  admitted  to  do  it,  and  the  vessel  shall  not,  in  that  case, 
be  carried  into  any  port,  nor  further  detained,  but  shall  be 
allowed  to  proceed  on  her  voyage." 

When  the  **  Essex"  visited  New  Orleans,  the  United 
States  were  engaged  in  the  war  of  the  rebellion.  The  port 
of  that  city  was,  at  the  very  commencement  of  the  war, 
placed  under  blockade,  and  closed  against  trade  and  com- 
mercial intercourse ;  but  on  the  11th  of  May,  1862,  the 
President,  having  become  satisfied  that  the  blockade  might 
♦*  be  safely  relaxed  with  advantage  to  the  mterests  of  com- 
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merce/'  issued  his  proclamation,  to  the  effect  that  from 
and  after  June  1,  **  commercial  intercourse,  •  »  ♦ 
except  as  to  persons,  things,  and  information  contraband 
of  war,'*  might  **  be  carried  on  subject  to  the  laws  of  the 
United  States,  and  to  the  limitations,  and  in  pursuance  of 
the  regulations  ♦  •  ♦  prescribed  by  the  Secretary  of 
the  Treasury,"  and  appended  to  the  proclamation.  These 
regulations  so  far  as  they  are  applicable  to  the  present  case, 
are  as  follows : — 

**  1.  To  vessels  clearing  from  foreign  ports  and  des- 
tined to  •  ♦  ♦  New  Orleans,  •  '♦  ♦  license  will 
be  granted  by  consuls  of  the  United  States  upon  satis- 
factory evidence  that  the  vessels  so  licensed  will  convey  no 
persons,  property,  or  information  contraband  of  war 
either  to  or  from  the  said  ports ;  which  licenses  shall  be 
exhibited  to  the  collector  of  the  port  to  which  said  ves- 
sels may  be  respectively  bound,  immediately  on  arrival, 
and,  if  required,  to  any  officer  in  charge  of  the  blockade; 
and  on  leaving  either  of  said  ports  every  vessel  will  be  re- 
quired to  have  a  clearance  from  the  collector  of  the  customs 
according  to  law,  showing  no  violation  of  the  conditions  of 
the  license."     12  Stat.  1264. 

The  **  Essex  "  sailed  from  Liverpool  for  New  Orleans, 
June  19,  1862,  and  arrived  August  24.  New  Orleans  was 
then  in  possession  of  the  military  forces  of  the  United 
States,  with  General  Butler  in  command.  The  city  was 
practically  in  a  state  of  siege  by  land,  but  open  by  sea,  and 
was  under  martial  law. 

The  commanding  general  was  expressly  enjoined  by  the 
government  of  the  United  States  to  take  measures  that  no 
supplies  went  out  of  the  port  which  could  afford  aid  to  the 
rebellion;  and,  pursuant  to  this  injunction,  he  issued 
orders  in  respect  to  the  exportation  of  money,  goods,  or 
property,  on  account  of  any  person  known  to  be  friendly 
to  the  Confederacy,  and  directed  the  custom-house  officers 
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to  inform  him  whenever  an  attempt  was  made  to  send  any- 
thing out  which  might  be  the  subject  of  investigation  in 
that  behalf. 

In  the  early  part  of  September,  1862,  General  Butler, 
being  jstill  in  command,  was  informed  that  a  large  quantity 
of  clothing  had  been  bought  in  Belgium  on  account  of 
the  Confederate  government,  and  was  lying  at  Matamoras 
awaiting  delivery,  because  that  government  had  failed  to 
get  the  means  they  expected  from  New  Orleans  to  pay  for 
it;  and  that  another  shipment,  amounting  to  a  half  million 
more,  was  delayed  in  Belgium  from  coming  forward,  be- 
cause of  the  non-payment  of  the  first  shipment.  He  was 
also  informed  that  it  was  expected  the  first  payment  would 
go  forward  through  the  agency  of  some  foreign  consuls ; 
and  this  afterwards  proved  to  be  correct. 

He  was  als#  informed  early  in  September  by  the  custom- 
house officers,  that  large  quantities  of  silver-plate  and 
bullion  were  being  shipped  on  the  *'  Essex,"  then  loading 
for  a  foreign  port,  by  persons,  one  of  whom  had  declared 
himself  an  enemy  of  the  United  States,  and  none  of  whom 
would  enroll  themselves  as  friends ;  and  he  thereupon  gave 
directions  that  the  specified  articles  should  be  detained, 
and  their  exportation  not  allowed  until  further  orders. 

On  the  15th  September,  the  loading  of  the  vessel  having 
been  completed,  the  master  applied  to  the  collector  of  the 
port  for  his  clearance,  which  was  refused  in  consequence 
of  the  orders  of  General  Butler,  but  without  any  reasons 
being  assigned  to  the  collectors.  The  next  day,  he  was 
informed,  however,  that  his  ship  would  not  be  cleared  until 
certain  specified  articles  which  she  had  on  board  were 
taken  out  and  landed.  Much  correspondence  ensued  be- 
tween General  Butler  and  the  Prussian  consul  at  New 
Orleans  in  reference  to  the  clearance,  in  which  it  was  dis- 
tinctly stated  by  General  Butler  that  the  clearance  would 
not  be  granted  until  the  specified  goods  were  landed,  and 
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that  it  would  be  granted  as  soon  as  this  should  be  done* 
Almost  daily  interviews  took  place  between  the  master  of 
the  vessel  and  the  collectory  in  which  the  same  statements 
were  made  by  the  collector.  The  master  refused  to  land 
the  cargo,  except  'upon  the  return  of  his  biHs  of  lading. 
Some  of  these  bills  were  returned,  and  the  property  sur- 
rendered to  the  shipper.  In  another  case,  the  shipper 
gave  an  order  upon  the  master  for  his  goods,  and  they 
were  taken  away  by  force.  At  a  very  early  stage  in  the 
proceeding,  the  master  and  the  Prussian  consul  were  in- 
formed that  the  objection  to  the  shipment  of  the  articles 
complained  of  was  that  they  were  contraband. 

A  part  only  of  the  goods  having  been  taken  out  of  the 
vessel  a  clearance  was  granted  her  on  the  7th  of  October, 
and  she  was  permitted  to  leave  the  port  and  commence  her 
voyage. 

Upon  this  state  of  facts,  the  Court  of  Claims  gave  judg- 
ment for  Diekleman,  from  which  the  United  States  took 
an  appeal. 

One  nation  treats  with  the  citizens  of  another  only 
through  their  government.  A  sovereign  cannot  be  sued  in 
his  own  courts  without  his  consent.  His  own  dignity,  as 
well  as  the  dignity  of  the  nation  he  represents,  prevents 
his  appearance  to  answer  a  suit  against  him  in  the  courts 
of  another  sovereignty,  except  in  performance  of  his  obli- 
gations, by  treaty  or  otherwise,  voluntarily  assumed. 
Hence  a  citizen  of  one  nation  wronged  by  the  conduct  of 
another  nation,  must  seek  redress  through  his  own  govern- 
ment. His  sovereign  must  assume  the  responsibility  of 
presenting  his  claim,  or  it  need  not  be  considered.  If  this 
responsibility  is  assumed,  the  claim  may  be  prosecuted  as 
one  nation  proceeds  against  another,  not  by  suit  in  the 
courts,  as  of  right,  but  by  diplomacy,  or,  if  need  be,  by 
war.  It  rests  with  the  sovereign  against  whom  the  demand 
is  made  to  determine  for  himself  what  he  will  do  in  respect 
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to  it.  He  may  pay  or  reject  it ;  he  may  submit  to  the  arbi- 
tration, open  his  own  courts  to  suit,  or  consent  to  be  tried 
in  the  courts  of  another  nation.  All  depends  upon  him- 
self. 

In  this  case,  Diekleman,  claiming  to  have  been  injured 
by  the  alleged  wrongful  conduct  of  the  military  forces  of 
the  United  States,  made  his  claim  known  to  his  govern- 
ment. It  was  taken  into  consideration »  and  became  the 
subject  of  diplomatic  correspondence  between  the  two 
nations.  Subsequently,  Congress,  by  joint  resolution, 
referred  the  matter  to  the  Court  of  Claims  '*  for  its 
decision  according  to  law,"  The  courts  of  the  United 
States  were  thus  opened  to  Diekleman  for  this  proceeding. 
Inthis  way  the  United  States  have  submitted  to  the  Court 
of  Claims,  and  through  that  court  upon  appeal  to  us,  the 
determination  of  the  question  of  their  legal  liability  under 
all  circumstances  of  this  case  for  the  payment  of  damages 
to  a  citizen  of  Prussia  upon  a  claim  originally  presented  by 
his  sovereign  in  his  behalf.  This  requires  us,  as  we  think, 
to  consider  the  rights  of  the  claimant  under  the  treaty 
between  the  two  governments,  as  well  as  under  the  general 
law  of  nations.  For  all  the  purposes  of  its  decision,  the 
case  is  to  be  treated  as  one  in  which  the  government  of 
Prussia  is  seeking  to  enforce  the  rights  of  one  of  its  citizens 
against  the  United  States  in  a  suit  at  law  which  the  two 
governments  have  agreed  might  be  instituted  for  that  pur- 
pose.    We  shall  proceed  upon  that  hypothesis. 

I.  As  to  the  general  law  of  nations. 

The  merchant  vessels  of  onecountry  visiting  the  ports  of 
another  for  the  purposes  of  trade  subject  themselves  to  the 
laws  which  govern  the  port  they  visit,  so  long  as  they  re- 
main; and  this  as  well  in  war  as  in  peace,  unless  it  is  other- 
wise provided  by  treaty.  The  Exchange  v.  McFadon,  7 
Cranch,  316.  When  the  **  Essex  "  sailed  from  Livei-pool, 
the  United  States  were  engaged  in  war.     The  proclamation 
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under  which  she  was  permitted  to  visit  New  Orleans  made 
it  a  condition  of  her  entry  that  she  should  not  take  out  any 
goods  contraband  of  war,  and  that  she  should  not  leave 
until  cleared  by  the  collector  of  customs  according  to  law. 
Previous  to  June  1,  she  was  excluded  altogether  from  the 
port  by  the  blockade.  At  that  date  the  blockade  was  not 
removed,  but  relaxed  only  in  the  interests  of  commerce. 
The  war  still  remained  paramount,  and  commercial  inter- 
course subordinate  only.  When  the  **  Essex  "  availed  her- 
self of  the  proclamation  and  entered  the  port,  she  assented 
to  the  conditions  imposed,  and  cannot  complain  if  she  was 
detained  on  account  of  the  necessity  of  enforcing  her  obli- 
gations thus  assumed. 

The  law  by  which  the  city  and  port  were  governed  was 
martial  law.  This  ought  to  have  been  expected  by  Diekle- 
man  when  he  dispatched  his  vessel  from  Liverpool.  The 
place  had  been  wrested  from  the  possession  of  the  enemy 
only  a  few  days  before  the  issue  of  the  proclamation,  after 
a  long  and  desperate  struggle.  It  was,  in  fact,  a  garri- 
soned city,  held  as  an  outpost  of  the  Union  army,  and  closely 
besieged  by  land.  So  long  as  it  remained  in  the  possession 
of  the  insurgents,  it  was  to  them  an  important  blockade- 
running  point,  and  after  its  capture  the  inhabitants  were 
largely  in  sympathy  with  the  rebellion.  The  situation  was, 
therefore,  one  requiring  the  most  active  vigilance  on  the 
part  of  the  general  in  command.  He  was  especially  re- 
quired to  see  that  the  relaxation  of  the  blockade  was  not 
taken  advantage  of  by  the  hostile  inhabitants  to  promote 
the  interests  of  the  enemy.  All  this  was  matter  of  public 
notoriety;  and  Diekleman  ought  to  have  known,  if  he  did 
not  in  fact  know,  that  although  the  United  States  had  to 
some  extent  opened  the  port  in  the  interests  of  commerce, 
they  kept  it  closed  to  the  extent  that  it  was  necessary  for 
the  vigorous  prosecution  of  the  war.  When  he  entered 
the  port,  therefore,   with   his  vessel,    under   the   special 
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license  of  the  proclamation,  he  became  entitled  to  all  the 
rights  and  privileges  that  would  have  been  accorded  to  a 
loyal  citizen  of  the  United  States  under  the  same  circum- 
stances, but  no  more.  Such  restrictions  as  were  placed 
upon  citizens,  operated  equally  with  him.  Citizens  were 
governed  by  martial  law.  It  was  his  duty  to  submit  to  the 
same  authority. 

Martial  law  is  the  law  of  military  necessity  in  the  actual 
presence  of  war.  It  is  administered  by  the  general  of  the 
army  and  ia^in  fact  his  will.  Of  necessity  it  is  arbitrary; 
but  it  must  be  obeyed.  New  Orleans  was  at  this  time  the 
theater  of  the  most  active  and  important  military 
operations.     The  civil  authority  was  overthrown.     General 

m 

Butler,  in  command,  was  the  military  ruler.  His  will  was 
law,  and  necessarily  so.  His  first  great  duty  was  to 
maintain  on  land  the  blockade  which  had  theretofore  been 
kept  up  by  sea.  The  partial  opening  of  the  port  toward 
the  sea,  made  it  all  the  more  important  that  he  should  bind 
close  the  military  lines  on  the  shore  which  he  held. 

To  this  law  and  this  government  the  **  Essex  "  subjected 
herself  when  she  came  into  port.  She  went  there  for  gain, 
and  voluntarily  assumed  all  the  chances  of  war  into  whose 
presence  she  came.  By  availing  herself  of  the  privileges 
granted  by  the  proclamation,  she,  in  effect,  covenanted  not 
to  take  out  of  the  port,  **  persons,  things,  or  information 
contraband  of  war."  What  is  contraband  depends  upon 
circumstances.  Money  and  bullion  do  not  necessarily  par- 
take of  that  character ;  but,  when  destined  for  hostile  use 
or  to  procure  hostile  supplies,  they  do.  Whether  they  are 
so  or  not,  under  the  circumstances  of  a  particular  case, 
must  be  determined  by  some  one  when  a  necessity  for 
action  occurs.  At  new  Orleans,  when  this  transaction  took 
place,  this  duty  fell  upon  the  general  in  command.  Mili- 
tary commanders  must  act  to  a  great  extent  upon  appear- 
ances.    As  a  rule,  they  have  but  little   time  to  take  and 
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consider  testimony  before  deciding.  Vigilance  is  the  law^ 
of  their  duty.  The  success  of  their  operations  depends  to 
a  great  extent  upon  their  watchfulness. 

General  Butler  found  on  board  this  vessel  articles  which 
he  had  reasonable  cause  to  believe,  and  did  believe,, 
were  contraband,  because  intended  for  use  to  promote  the 
rebellion.  It  was  his  duty,  therefore,  under  his  express 
instructions,  to  see  that  the  vessel  was  not  cleared  with 
these  articles  on  board ;  and  he  gave  orders  accordingly.  It 
matters  not  now  whether  the  property  suspected  was  in 
fact  contraband  or  not.  It  is  sufficient  for  us  that  he  had 
reason  to  believe,  and  in  fact  did  believe,  it  to  be  contra- 
band. No  attempt  has  been  made  to  show  that  he  was  not 
acting  in  good  faith.  On  the  contrary,  it  is  apparent, 
from  the  finding  of  the  court  below,  that  the  existing  facts 
brought  to  his  knowledge  were  such  as  to  require  his 
prompt  and  vigorous  action  in  the  presence  of  the  immi- 
nent danger  with  which  he  was  surrounded.  Certainly 
enough  is  shown  to  make  it  necessary  for  this  plaintiff  to 
prove  the  innocent  character  of  the  property  before  he  can 
call  ilpon  the  United  States  to  respond  to  him  in  damages 
for  the  conduct  of  their  military  commander,  upon  whose 
vigilance  they  relied  for  safety. 

Believing,  then,  as  General  Butler  did,  that  the  property 
wag  contraband,  it  was  his  duty  to  order  it  out  of  the  ship, 
and  to  withhold  her  clearance  until  his  order  was  complied 
with.  He  was  under  no  obligation  to  return  the  bills  of 
lading.  The  vessel  was  bound  not  to  take  out  any  con- 
traband cargo.  She  took  all  the  risks  of  this  obligation 
when  she  assumed  it,  and  should  have  protected  herself 
in  her  contracts  with  shippers  against  the  contingency  of 
being  required  to  unload  after  the  goods  were  on  board. 
If  she  failed  in  this,  the  consequences  are  upon  her,  and 
not  the  United  States.  She  was  operating  in  the  face  of 
war,  the  chances  of  which  might  involve  her  and  her  cargo 
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in  new  complications.  She  voluntarily  assumed  the  risks 
of  her  hazardous  enterprise,  and  must  sustain  the  losses 
that  follow. 

Neither  does  it  affect  the  case  adversely  to  the  United 
States  that  the  property  had  gone  on  board  without  ob- 
jection from  the  custom-house  officers  or  the  military 
authorities.  It  is  not  shown  that  its  character  was  known 
to  General  Butler  or  the  officers  of  the  custom-house  before 
it  was  loaded.  The  engagement  of  the  vessel  was  not  to 
leave  until  she  had  been  cleared  according  to  law,  and 
that  her  clearance  might  be  withheld  until  with  reasonable 
diligence  it  could  be  ascertained  that  she  had  no  contra- 
band property  on  board.  This  is  the  legitimate  effect  of 
the  provisions  of  the  treasury  regulations,  entitling  her  to 
license  **upon  satisfactory  evidence"  that  she  would 
*«  convey  no  persons,  property,  or  information  contraband 
of  war,  either  to  or  from"  the  port;  and  requiring  her 
not  to  leave  until  she  had  a  "  clearance  from  the  collector 
of  the  customs,  according  to  law,  showing  no  violation  of 
the  license."  Her  entry  into  the  port  was  granted  as  a  ' 
favor,  not  as  a  right,  except  upon  the  condition  of  assent 
to  the  terms  imposed.  If  the  collector  of  customs  was  to 
certify  that  the  license  she  held  had  not  been  violated,  it 
was  his  duty  to  inquire  as  to  the  facts  before  he  made  the 
certificate.  Every  opportunity  for  the  prosecution  of  this 
inquiry  must  be  given.  Under  the  circumstances,  the 
closest  scrutiny  was  necessary.  If,  upon  the  examination 
preliminary  to  the  clearance,  prohibited  articles  were  found 
on  board,  there  could  be  no  certificate  such  as  was  required, 
until  their  removal.  It  would  then  be  for  the  vessel  to 
determine  whether  she  would  remove  the  goods  and  take 
the  clearance,  or  hold  the  goods  and  wait  for  some  relaxa- 
tion of  the  rules  which  detained  her  in  port  as  long  as  she 
had  them  on  board.  General  Butler  only  insisted  upon  her 
remaining  until  she  removed  the  property.     She  elected  to 
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remain.  There  was  do  time  when  her  clearance  would 
not  have  been  granted  if  the  suspected  articles  were 
unloaded. 

We  are  clearly  of  the  opinion  that  there  is  no  liability  to 
this  plaint iflf  resting  upon  the  United  States  under  the 
general  law  of  nations. 

2.  As  to  the  treaty. 

The  vessel  was  in  port  when  the  detention  occurred. 
She  had  not  broken  ground,  and  had  not  copimenced  her 
vovage.  She  came  into  the  waters  of  the  United  States 
while  an  impending  war  was  flagrant,  under  an  agreement 
not  to  depart  with  contraband  goods  on  board.  The  ques- 
tion is  not  whether  she  could  have  been  stopped  and 
detained  after  her  voyage  had  been  actually  commenced, 
without  compensation  for  the  loss,  but  whether  she  could 
be  kept  from  entering  upon  the  voyage  and  detained  by  the 
United  States  within  their  own  waters,  held  by  force 
against  a  powerful  rebellion,  until  she  had  complied  with 
regulations  adopted  as  a  means  of  safety,  and  to  the 
enforcement  of  which  she  had  assented,  in  order  to  get 
there.  In  our  opinion,  no  provision  of  the  treaties  in  force 
between  the  two  governments  interferes  with  the  right  of 
the  United  States,  under  the  general  law  of  nations,  to 
withhold  a  custom-house  clearance  as  a  means  of  enforcins: 
port  regulations. 

Art.  XIII.  of  the  treaty  of  1828  contemplates  the  estab- 
lishment of  blockades  and  makes  special  provisions  for  the 
government  of  the  respective  parties  in  case  they  exist. 
The  vessels  of  one  nation  are  bound  to  respect  the  block- 
ades of  the  other.  Clearly  the  United  States  had  the  right 
to  exclude  Prussian  vessels,  in  common  with  those  of  all 
other  nations,  from  their  ports  altogether,  by  establishing 
and  maintaining  a  blockade  while  subduing  a  domestic  in- 
surrection. The  right  to  exclude  altogether  necessarily 
carries  with  it  the    right  of  admitting  through  an  existing 
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blockade  upon  conditions,  and  of  enforcing  in  an  appro- 
priate manner  the  performance  of  the  conditions  after  ad- 
mission has  been  obtained.  It  will  not  be  contended  that  a 
condition  which  prohibits  the  taking  out  of  contraband  goods 
is  unreasonable  or  that  its  performance  may  not  be  enforced 
by  refusing  a  clearance  until  it  has  been  complied  with. 
Neither,  in  the  absence  of  treaty  stipulations  to  the  contrary, 
can  it  be  considered  unreasonable  to  require  goods  to  be 
unloaded,  if  their  contraband  character  is  discovered  after 
they  have  gone  on  board.  In  the  existing  treaties  between 
the  two  governments  there  is  no  such  stipulation  to  the 
contrary.  In  the  treaty  of  1799  Art.  VI.  is  as  follows : 
**  That  the  vessels  of  either  party,  loading  within  the  ports 
or  jurisdiction  of  the  other,  may  not  be  uselessly  harassed 
or  detained,  it  is  agreed  that  all  examinations  of  goods 
required  by  the  laws  shall  be  made  before  they  are  laden  on 
board  the  vessel,  and  that  there  shall  be  no  examination 
after."  While  other  articles  in  the  treaty  of  1799  were 
revived  and  kept  in  force  by  that  of  1828,  this  was  not. 
The  conclusion  is  irresistible,  that  the  high  contracting 
parties  were  unwilling  to  continue  bound  by  such  a  stipu- 
lation, and,  therefore,  omitted  it  from  their  new  arrange- 
ment. It  would  seem  to  follow  that,  under  the  existing 
treaty,  the  power  of  search  and  detention  for  improper 
practices  continued,  in  time  of  peace  even,  until  the 
clearance  had  been  actually  perfected  and  the  vessel  had 
entered  on  her  voyage.  If  this  be  the  rule  in  peace, 
how  much  more  important  is  it  in  war  for  the  prevention 
of  the  use  of  friendly  vessels  to  aid  the  enemy. 

Art.  XIII  of  the  treaty  of  1799,  revived  by  that  of  1828, 
evidently  has  reference  to  captures  and  detentions  in  port, 
to  enforce  port  regulations.  The  vessel  must  be  **  stopped 
in  her  voyage,"  not  detained  in  port  alone.  There  must 
be  **  captors;  "  and  the  vessels  must  be  in  a  condition  to 
be  "carried  into  port"  before  this   article   can   become 
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operative.  Under  its  provisions  the  vessel  **  stopped " 
might  '*  deliver  out  the  goods  supposed  to  be  con- 
traband of  war,"  and  avoid  further  **  detention."  In 
this  case  there  was  no  detention  upon  a  voyage, 
but  a  refusal  to  grant  a  clearance  from  a  port 
that  the' voyage  might  be  commenced.  The  vessel  was  re- 
quired to  *'  deliver  out  the  goods  supposed  to  be  contraband," 
before  she  could  move  out  of  the  port.  Her  detention  was 
not  under  the  authority  of  the  treaty,  but  in  consequence 
of  her  resistance  of  the  orders  of  the  properly  constituted 
port  authorities,  whom  she  was  bound  to  obey.  She  pre- 
ferred detention  in  port  to  a  clearance  on  the  conditions 
imposed.  Clearly  her  case  is  not  within  the  treaty.  The 
United  States,  in  detaining,  used  the  right  they  had  under 
the  law  of  nations  and  their  contract  with  the  vessel,  not 
one  which,  to  use  the  language  of  the  majority  of  the 
Court  of  Claims,  they  held  under  the  treaty  *'  by  pur- 
chase "  at  a  stipulated  price. 

As  we  view  the  case,  the  claimant  is  not  *«  entitled  to 
any  damages  "  as  against  the  United  States,  either  under 
the  treaty  with  Prussia  or  by  the  general  law  of  nations. 

The  judgment  X)f  the  Court  of  Claims  is,  therefore,  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  petition. 

THE  DIRECT  UNITED  STATES  CABLE  COMPANY  «.  THE  ANGLO- 
AMERICAN  CABLE  COMPANY. 

Privy  Council,  1877. 
(Snow's  Cases,  p.  45.) 

JURISDICTION  OVER   BAYS. 

This  suit  was  one  in  which  the  respondent  company 
had  obtained  an  injunction  against  the  appellant  company 
restraining  them  from  laying  a  telegraph  cable  in  Concep- 
tion Bay,  Newfoundland,  and  thereby  infringing  rights 
granted  by  the  legislature  of  that  island  to  the  respondent 
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compaDy.  The  appellant  company  contended  that  Con- 
ception Bay  (which  U  rather  more  than  twenty  miles  wide 
at  its  mouth  and  runs  inland  between  forty  and  fifty  miles) 
was  not  British  territorial  waters,  but  a  part  of  the  high 
seas.  The  buoy  and  cables  complained  of  were  laid  within 
the  bay  at  a  distance  of  more  than  three  miles  from  the 
shore. 

The  judgment  was  delivered  by  Lord  Blackburn,  who 
after  reviewing  the  cases  under  the  common  law  of  En- 
gland continued :  «' passing  from  the  common  law  of  En- 
gland, to  the  general  law  of  nations,  as  indicated  by  the 
text-writers  on  international  jurisprudence,  we  find  an 
universal  agreement  that  harbors,  estuaries,  and  bays 
landlocked,  belonging  to  the  territory  of  the  nation  which 
possesses  the  shores  round  them,  but  no  agreement  as  to 
what  is  the  rule  to  determine  what  is  «  a  bay '  for  this 
purpose. 

**  It  seems  generally  agreed  that  where  the  configura- 
tion and  dimensions  of  the  bay  are  such  as  to  show  that 
the  nation  occupying  the  adjoining  coasts  also  occupies 
the  bay,  it  is  part  of  the  territory,  and  with  this  idea, 
most  of  the  writers  on  the  subject  refer  to  defensi- 
bility  from  the  shore  as  of  occupation;  some  suggest- 
ing, therefore,  a  width  of  one  cannon-shot  from  shore  to 
shore,  or  three  miles;  some  a  cannon-shot  from  each 
shore,  or  six  miles ;  some  an  arbitrary  distance  of  ten  miles. 
All  of  these  are  rules  which,  if  adopted,  would  exclude 
Conception  Bay  from  the  territory  of  Newfoundland,  but 
also  would  have  excluded  from  the  territory  of  Great  Brit- 
ain, that  part  of  the  British  Channel  which  in  Reg.  v.  Cun- 
ningham was  decided  to  be  in  the  county  of  Glamorgan. 
On  the  other  hand,  the  diplomatists  of  the  United  States 
in  1793  claimed  a  territorial  jurisdiction  over  much  more 
extensive  bays,  and  Chancellor  Kent,  in  his  Commentaries, 
though  by  no  means  giving  the  weight  of  his  authority  to 
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this  claim,  gives  some  reasons  for  not  considering  it  al- 
together unreasonable.  It  does  not  appear  to  their  Lord- 
ships that  jurists  and  text-writers  are  agreed  what  are  the 
rules  as  to  dimensions  and  configurations,  which,  apart 
from  other  considerations,  would  lead  to  the  conclusion 
that  a  bay  is  not  a  part  of  the  territory  of  the  state  pos- 
sessing the  adjoining  coasts ;  and  it  has  never,  that  they  can 
find,  been  made  the  ground  of  any  judicial  determination. 
If  it  was  necessary  in  this  case  to  lay  down  a  rule  the  diffi- 
culty of  the  task  would  not  deter  their  Lordships  from  at- 
tempting to  fulfill  it.  But  in  their  opinion  it  is  not  neces- 
sary so  to  do.  It  seems  to  them  that,  in  point  of  fact,  the 
British  Government  has  for  a  long  period  exercised  domin- 
ion over  this  bay,  and  that  their  claim  has  been  acquiesced 
in  by  other  nations,  so  as  to  show  that  the  bay  has  been 
for  a  long  time  occupied  exclusively  by  Great  Britain,  a  cir- 
cumstance which  in  the  tribunals  of  any  country  would  be 
very  important.  And  moreover  (which  in  a  British  tribunal 
is  conclusive),  the  British  legislature  has  by  acts  of  Par- 
liament declared  it  to  be  part  of  the  British  territory,  and 
part  of  the  country  made  subject  of  the  legislature  of 
Newfoundland, 

**  Their  Lordships,  therefore,  will  humbly  recommend  to 
Her  Majesty  that  the  order  of  the  Supreme  Court  of  New- 
foundland be  affirmed  and  that  this  appeal  be  dismissed 
with  costs." 

THE  CAROLINE. 
(Wharton's  Digest,  Sec.  50c;  Snow's  Cases,  177.) 

JUKISDICTION  AS   EXTENDED   UPON  THE   GROUND    OF    SELF- 
DEFENSE. 

In  1837  an  insurrectionary  movement  was  made  in  Upper 
Canada,  having  in  view  a  reform  in  the  government  of 
that  province.     A  proclamation  had  been  issued  from  Navy 
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Island,  in  the  Niagara  River,  signed  by  William  Lyon 
Mackenzie,  chairman  pro  tem.  of  the  provincial  govern- 
ment, calling  upon  the  reformers  to  make  that  island  their 
place  of  rendezvous,  and  to  aid  otherwise  in  revolutionizing 
the  province.  It  stated  that  the  command  of  the  forces 
was  given  to  General  Van  Rensselaer,  a  son  of  General 
Solomon  Van  Rensselaer,  of  Albany.  The  sympathy 
manifested  by  some  citizens  of  the  United  States  with  the 
Canadian  insurgents,  induced  the  governors  of  New  York 
and  Vermont  to  issue  proclamations,  warning  the  citizens 
of  these  States  to  refrain  from  any  unlawful  acts  within  the 
territory  of  the  United  States.  Notwithstanding  these 
proclamations,  the  insurgents  were  joined  by  citizens  of  the 
United  States ;  whence  also  they  received  arms  and  muni- 
tions of  war.  The  steamboat  Caroline,  owned  by  an 
American  citizen,  was  said  to  be  engaged  in  transporting 
recruits  and  supplies  to  the  rendezvous  on  Navy  Island ; 
and  it  was  further  presumed  that  this  boat  would  be  the 
means  of  transferring  the  expedition  to  the  Cana- 
dian shore.  Under  these  circumstances  the  British 
oflBcer  in  command  determined  to  destroy  the  Caro- 
line. A  force  was  accordingly  dispatched  for  that 
purpose  on  the  night  of  the  29th  of  December,  1837. 
Not  finding  her  at  Navy  Island,  the  party  proceeded  to  her 
moorings  at  Schlosser  on  the  American  shore,  attacked  the 
crew,  one  of  whom  was  killed,  took  the  boat  into  the 
stream  and  left  it  to  be  carried  over  Niagara  Falls.  A 
proclamation  was  promptly  issued  (January  5,  1838)  by 
President  Van  Buren,  enjoining  on  all  citizens  obedience  to 
the  laws  and  warning  them  that  the  violation  of  our 
neutrality  would  submit  the  offenders  to  punishment. 
General  Scott  was  forthwith  ordered  to  the  Canadian 
frontier  to  assume  the  military  command  there;  and 
requisitions  were  made  upon  the  Governors  of  New  York 
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and  Vermont  for  such  militia  force  as  General  Scott  might 
require  for  the  defense  of  the  frontier. 

On  the  other  hand,  the  act  was  made  a  subject  of  com- 
plaint by  the  American  government,  on  the  ground  of  a 
violation  of  territory;  but  it  was  justified  by  Great  Britain 
on  the  ground  of  the  necessity  of  self-preservation. 

The  question  remained  unsettled  until  1842,  when  Mr. 
Webster,  in  correspondence  with  Lord  Ashburton,  con- 
tended, that  for  such  an  infringement  of  territorial  rights, 
the  British  government  must  show  *«  a  necessity  of  self- 
defense,  instant,  overwhelming,  and  leaving  no  choice  of 
means  and  no  moment  for  deliberation:  "  and  it  should 
further  appear  that  the  Canadian  authorities  in  acting  under 
this  exigence,  **  did  nothing  unreasonable  or  excessive,  since 
the  act  justified  by  the  necessity  of  self-defense,  must  be 
limited  by  that  necessity  and  clearly  kept  within  it." 
Lord  Ashburton  admitted  the  correctness  of  Mr.  Web- 
ster's doctrine,  and  asserted  that  the  destruction  of  the 
Caroline  came  fully  within  its  limits;  and,  though  the  act 
was  justifiable,  an  apology  for  the  violation  of  territory 
should  have  been  made  at  the  time.  This  was  accepted  by 
the  United  States  as  satisfactory,  and  the  subject  was 
allowed  to  drop.  (Parliamentary  Papers,  1843,  Ixi.  46- 
51;  Wharton's  Digest  of  International  Law,  I.,  Sec.  50c; 
Benton's  Thirty  Years  in  the  Senate,  II.,  289,  455.) 


HUDSON  V.  OUESTIEB. 
(6  Cranch,  281.) 

JURISDICTION  BEYOND  TERRITORIAL  WATERS. 

Error  to  the  circuit  court  for  the  district  of  Maryland, 
in  an  action  of  trover  for  coffee  and  logwood,  the  cargo  of 
the  brig  Sea  Flower,  which  had  been  captured  by  the 
French,  for  trading  to  the  revolted  ports  of  the  island  of 
Hispaniola,    contrary  to   the  ordinances   of   France,  and 
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carried  into  the  Spanish  port  of  Baracoa,  but  condemned 
by  a  French  tribunal  at  Guadaloupe,  and  sold  for  the 
benefit  of  the  captors,  and  purchased  by  the  defendant 
Guestier. 

Upon  the  former  trial  of  this  case  in  the  court  below,  a 
statement  of  certain  facts  was  agreed  to  by  the  counsel  for 
the  parties,  and  read  in  evidence  to  the  jury,  who  then 
found  a  verdict  for  the  plaintiffs.  One  of  the  facts  so  ad- 
mitted, and  which  was  then  deemed  wholly  immaterial  by 
both  parties,  was,  that  The  Sea  Flower  was  captured  with- 
in one  league  of  the  coast  of  the  island  of  Hispaniola. 
Upon  this  fact,  which  was  the  only  fact  in  which  this  case 
differed  from  that  of  Rose  v.  Himely  (4  C.  241,  anie^  87), 
the  supreme  court  reversed  the  first  judgment  of  the  court 
below  (4  C.  293,  an/e,  107),  which  had  been  for  the 
plaintiffs,  and  remanded  the  cause  for  further  proceed- 
ings. 

Upon  the  second  trial  in  the  court  below,  the  verdict 
and  judgment  were  for  the  defendant. 

The  plaintiffs  took  a  bill  of  exception  to  the  opinion  of 
the  court,  who  directed  the  jury  "  that  if  they  find  from  the 
evidence  produced,  that  the  brig  Sea  Flower  had  traded 
with  the  insurgents  at  Port  au  Prince,  in  the  island  of  St. 
Domingo,  and  had  there  purchased  a  cargo  of  coffee  and 
logwood,  and,  having  cleared  at  the  said  port,  and 
coming  from  the  same,  was  captured  by  a  French  privateer, 
duly  commissioned  as  such,  within  six  leagues  of  the  island 
of  St.  Heneague,  a  dependency  of  St.  Domingo,  for  a 
breach  of  said  municipal  regulations,  that  in  such  case  the 
capture  of  The  Sea  Flower  was  legal,  although  such  capture 
was  made  at  the  distance  of  six  leagues  from  the  said 
island  of  St.  Domingo,  or  St.  Heneague,  its  dependency, 
and  beyond  the  territorial  limits  or  jurisdiction  of  said 
island,  and,  that  the  said  capture,  possession,  subse- 
quent condemnation  and  sale  of  the  said  Sea  Flower,  with 
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her  cargo,  devested  the  said  cargo  out  of  the  plaintifiFs, 
and  the  property  therein  became  vested  in  the  purchaser." 

Livincrston,  J.  In  this  case,  when  here  before,  I  dis- 
sented from  the  opinion  of  the  court,  because  I  did  not 
think  that  the  condemnation  of  a  French  court  at  Guada- 
loupe,  of  a  vessel  and  cargo  lying  in  the  port  of  another 
nation,  had  changed  the  property;  but  this  ground,  which 
was  the  only  one  taken  by  two  of  the  judges  in  this  case, 
and  by  three,  in  that  of  Himely  v.  Rose,  and  was  princi- 
pally and  almost  solely  relied  on  at  bar,  was  overruled  by  a 
majority  of  the  court,  as  will  appear  by  examining  those 
two  cases,  which  were  decided  the  same  day.  I  am  not, 
therefore,  in  determining  this  cause,  as  it  now  comes  up, 
at  liberty  to  proceed  upon  it;  and  such  must  have  been  the 
opinion  of  Judge  Chase,  on  the  trial  of  it,  who  was  one  of 
the  court  who  had  proceeded  on  that  principle. 

Considering  it,  then,  as  settled  that  the  French  tribunal 
has  jurisdiction  of  property  seized  under  a  municipal  I'eg- 
ulation,  within  the  territorial  jurisdiction  of  the  govern- 
ment of  St.  Domingo,  it  only  remains  for  me  to  say 
whether  it  will  make  any  difference  if,  as  now  appears  to 
have  been  the  case,  the  vessel  were  taken  on  the  high  seas, 
or  more  than  two  leagues  from  the  coast.  If  the  res  can 
be  proceeded  against  when  not  in  the  possession  or  under 
the  control  of  the  court,  I  am  not  able  to  perceive  how  it 
can  be  material  whether  the  capture  were  made  within  or 
beyond  the  jurisdictional  limits  of  France;  or  in  the  exer- 
cise of  a  belligerent  or  municipal  right.  By  a  seizure  on 
the  high  seas,  she  interfered  with  the  jurisdiction  of  no  other 
nation,  the  authority  of  each  being  there  concurrent.  It 
would  seem  also  that,  if  jurisdiction  be  at  all  permitted 
where  the  thing  is  elsewhere,  the  court  exercising  it  must 
necessarily  decide,  and  that  ultimately,  or  subject  only  to 
the  review  of  a  superior  tribunal  of  its  own  State,  whether, 
in  the  particular  case,  she  has  jurisdiction,  if  any  objec- 
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lion  be  made  to  it.  And,  although  it  be  now  stated,  as  a 
reason  why  we  should  examine  whether  a  jurisdiction  was 
rightfully  exercised  over  The  Sea  Flower,  that  she  was 
captured  more  than  two  leagues  at  sea,  who  can  say  that 
this  very  allegation,  if  it  had  been  essential,  may  not  have 
been  urged  before  the  French  court,  and  the  fact  decided 
in  the  negative.  And,  if  so,  why  should  not  its  decision 
be  as  conclusive  on  this  as  on  any  other  point?  The  judge 
must  have  had  a  right  to  dispose  of  every  question  which 
was  made  on  behalf  of  the  owner  of  the  property,  whether 
it  related  to  his  own  jurisdiction,  or  arose  out  of  the  law 
of  nations,  or  out  of  the  French  decrees,  or  in  any  way : 
and,  even  if  the  reasons  of  his  judgment  should  not  appear 
satisfactory,  it  would  be  no  reason  for  a  foreign  court  to 
review  his  proceedings,  or  not  to  consider  his  sentence  as 
conclusive  on  the  property. 

Believing,  therefore,  that  this  property  was  changed  by 
its  condemnation  at  Guadaloupe,  the  original  owner  can 
have  no  right  to  pursue  it  in  the  hands  of  any  vendee  under 
that  sentence,  and  the  judgment  below  must,  therefore,  be 
affirmed. 

The  other  judges,  except  the  chief  justice,  concurred. 


WILDENHUS'S  CASE. 
(120  U.  S.  1.) 

JURISDICTION   OVER   BfERCHANT   VESSELS. 

This  appeal  brought  up  an  application  made  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  New 
Jersey,  by  Charles  Mali,  the  '*  Consul  of  His  Majesty  the 
King  of  the  Belgians,  for  the  State  of  New  York  and  New 
Jersey,  in  the  United  States,"  for  himself  as  such  consul, 
**  and  in  behalf  of  one  Joseph  Wildenhus,  one  Gionviennie 
Gobnbosich,  and  one  John  J.  Ostenmeyer,"  for  a  release, 
upon  a  writ  of  habeas  corpus,  of  Wildenhus,  Gobnbosich, 
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and  Ofltenmejer  from  the  custody  of  the  keeper  of  the 
common  jail  of  Hudson  County,  New  Jersey,  and  their  de- 
livery to  the  consul,  **  to  be  dealt  with  according  to  the  law 
of  Belgium."  The  facts  on  which  the  application  rested 
were  thus  stated  in  the  petition  for  the  writ :  — 

**  Second.  That  on  or  about  the  sixth  day  of  October, 
1886,  on  board  the  Belgian  steamship  Noordland,  there 
occured  an  affray  between  the  said  Joseph  Wildenhus  and 
one  Fijens,  wherein  and  whereby  it  is  charged  that  the  said 
Wildenhus  stabbed  with  a  knife  and  inflicted  upon  the  said 
Fijens  a  mortal  wound,  of  which  he  afterward  died. 

**  Third.  That  the  said  Wildenhus  is  a  subject  of  the 
Kingdom  of  Belgium  and  has  his  domicile  therein,  and  is 
one  of  the  crew  of  the  said  steamship  Noordland,  and  was 
such  when  the  said  affray  occurred. 

**  Fourth.  That  the  said  Fijens  was  also  a  subject  of 
Belgium  and  had  his  domicile  and  residence  therein,  and  at 
the  time  of  the  said  affray,  as  well  as  at  the  time  of  his 
subsequent  death,  was  one  of  the  crew  of  the  said  steamship. 

**  Fifth.  That  at  the  time  said  affray  occurred  the  said 
steamship  Noordland  was  lying  moored  at  the  dock  of  the 
port  of  Jersey  City,  in  said  State  of  New  Jersey. 

**  Sixth.  That  the  said  affray  occurred  and  ended  wholly 
below  the  deck  of  the  said  steamship,  and  that  the  tran- 
quillity of  the  said  port  of  Jersey  City  was  in  no  wise  dis- 
turbed or  endangered  thereby. 

*'  Seventh.  That  said  affray  occurred  in  the  presence  of 
several  witnesses  all  of  whom  were  and  still  are  of  the  crew 
of  the  said  vessel,  and  that  no  other  person  or  persons  except 
those  of  the  crew  of  said  vessel  were  present  or  near  by. 

*' Eighth.  Your  petitioner  therefore  respectfully  shows 
unto  this  honorable  court  that  the  said  affray  occurred  out- 
side of  the  jurisdiction  of  the  said  State  of  New  Jersey. 

*'  Ninth.  But,  notwithstanding  the  foregoing  facts,  your 
petitioner  respectfully  further  shows  that  the  police  author- 
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ities  of  Jersey  City,  in  said  State  of  New  Jersey,  have 
arrested  the  said  Joseph  Wildenhus,  and  also  the  said 
Gionviennie  Gobnbosich  and  John  J.  Ostenmeyer,  of  the 
crew  of  the  said  vessel  (one  of  whom  is  a  quartermaster 
thereof),  and  that  said  Joseph  Wildenhus  has  been  com- 
mitted by  a  police  magistrate,  acting  under  the  authority 
of  the  said  State,  to  the  common  jail  of  the  county  of 
Hudson,  on  a  charge  of  an  indictable  offense  under  the 
laws  of  the  said  State  of  New  Jersey,  and  is  now  held  in 
confinement  by  the  keeper  of  the  said  jail,  and  that  others 
of  the  said  crew  arrested  as  aforesaid  are  also  detained  in 
custody  and  confinement  as  witnesses  to  testify  for  such 
proceedings  as  may  hereafter  be  had  against  the  said 
Wildenhus." 

Articles  8,  9  and  10  of  a  royal  decree  of  the  King  of  the 
Belgians,  made  on  the  11th  of  March,  1857,  relating  to 
consuls  and  consular  jurisdiction,  were  as  follows: — 

**  Art.  8.  Our  consuls  have  the  right  of  discipline  on 
Belgian  merchant  vessels  in  all  the  ports  and  harbors  of 
their  district. 

**  In  matters  of  offenses  or  crimes  they  are  to  make  the 
examination  conformably  to  the  instructions  of  the  dis- 
ciplinary and  penal  code  of  the  merchant  service. 

**  They  are  to  claim,  according  to  the  terms  of  the  con- 
ventions and  laws  in  force,  the  assistance  of  the  local 
authorities  for  the  arrest  and  taking  on  board  of  deserting 
seamen. 

*«  Art.  9.  Except  in  the  case  where  the  peace  of  the  port 
shall  have  been  compromised  by  the  occurrence,  the  con- 
sul shall  protest  against  every  attempt  that  the  local 
authority  may  make  to  take  cognizance  of  crimes  or  offenses 
committed  on  board  of  a  Belgian  vessel  by  one  of  the 
ship's  company  towards  one,  either  of  the  same  company, 
or  of  the  company  of  another  Belgian  vessel. 

**  He  shall  take  the  proper  steps  to  have  the  cognizance 
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of  the  case  turned  over  to  him,  in  order  that  it  be  ulti- 
mately tried  according  to  Belgian  laws. 

*•  Art.  10,  When  men  belonging  to  the  company  of  a 
Belgian  vessel  shall  be  guilty  of  offenses  or  crimes  out  of 
the  ship,  or  even  on  board  the  ship,  but  against  persons 
not  of  the  company,  the  consul  shall,  if  the  local  authority 
arrests  or  prosecutes  them,  take  the  necessary  steps  to 
have  the  Belgians  so  arrested  treated  with  humanity, 
defended  and  treated  impartially." 

The  application  in  this  case  was  made  under  the  authority 
of  these  Articles. 

Article  XI  of  a  Convention  between  the  United  States 
and  Belgium  *'  concerning  the  rights,  privileges,  and 
immunities  of  consular  officers,"  concluded  March  9, 1880, 
and  proclaimed  by  the  President  of  the  United  States, 
March  1,  1881,  21  Stat.  776,  781,  is  as  follows:  — 

**  The  respective  consuls-general,  consuls,  vice-consuls, 
and  consular  agents  shall  have  exclusive  charge  of  the  in- 
ternal order  of  the  merchant  vessels  of  their  nation,  and 
shall  alone  take  cognizance  of  all  differences  which  may 
arise,  either  at  sea  or  in  port,  between  the  captains,  offi- 
cers, and  crews,  without  exception,  particularly  with  refer- 
ence to  the  adjustment  of  wages  and  the  execution  of 
contracts.  The  local  authorities  shall  not  interfere,  except 
when  the  disorder  that  has  arisen  is  of  such  a  nature  as  to 
disturb  tranquillity  and  public  order  on  shore,  or  in  the 
port,  or  when  a  person  of  the  country  or  not  belonging  to 
the  crew,  shall  be  concerned  therein. 

««  In  all  other  cases,  the  aforesaid  authorities  shall  con- 
fine themselves  to  lending  aid  to  the  consuls  and  vice-con- 
suls or  consular  agents,  if  they  are  requested  by  them  to 
do  so,  in  causing  arrest  and  imprisonment  of  any  person 
whose  name  is  inscribed  on  the  crew  list,  whenever,  for 
any  cause,  the  said  officers  shall  think  proper." 

The  claim  of  the  consul  was,  that,  by  the  law  of  nations. 
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and  the  provisions  of  this  treaty,  tne  offense  with  which 
Wildeuhus  was  charged  is  •'solely  cognizable  by  the 
authority  of  the  laws  of  the  Kingdom  of  Belgiam,  and 
that  the  State  of  New  Jersey  was  without  jurisdiction  in 
the  premises.  The  Circuit  Court  refused  to  deliver  the 
prisoners  to  the  consul  and  remanded  them  to  the  cus- 
tody of  the  jailor.  28  Fed.  Rep.  934.  To  reverse  that 
decision  this  appeal  was  taken. 

Mr.  Chief  Justice  Waite,  after  stating  the  case  as  above 
reported,  delivered  the  opinion  of  the  court. 

By  sections  751  and  753  of  the  Revised  Statutes,  the 
courts  of  the  United  States  have  power  to  issue  writs  of 
habeas  corpus  which  shall  extend  to  prisoners  in  jail  when 
they  are  in  *'  custody  in  violation  of  the  Constitution  or  a 
law  or  treaty  of  the  United  States,  and  the  question  we 
have  to  consider  is,  whether  these  prisoners  are  held  in 
violation  of  the  provisions  of  the  existing  treaty  between 
the  United  States  and  Belgium. 

It  is  part  of  the  law  of  civilized  nations  that  when  a 
merchant  vessel  of  one  country  enters  the  ports  of  an- 
other  for  the  purposes  of  trade,  it  subjects  itself  to  the 
law  of  the  place  to  which  it  goes,  unless  by  treaty  or 
otherwise  the  two  countries  have  come  to  some  different 
understanding  or  agreement;  for,  as  was  said  by  Chief 
Justice  Marshall  in  The  Exchange,  7  Cranch,  116,  144, 
"  it  would  be  obviously  inconvenient  and  dangerous  to 
society,  and  would  subject  the  laws  to  continual  in- 
fraction and  the  government  to  degradation,  if  such 
*  *  *  merchants  did  not  owe  temporary  and  local 
allegiance  and  were  not  amenable  to  the  jurisdiction 
of  the  country.  United  States  v.  Diekelman,  f 2  U.  S. 
520;  1  Phillimore's  Int.  Law,  3d  ed.  483,  section 
351 ;  Twiss'  Law  of  Nations  in  Time  of  Peace,  229,  sec- 
tion 159;  Creasy 's  Int.  Law,  167,  section  176;  Hallecli's 
Int.  Law,  Ist  ed.  171.     And  the  English  judges  have  uni- 
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formly  recognized  the  rights  of  the  courts  of  the  country 
of  which  the  port  is  part  to  punish  crimes  committed  by 
one  foreigner  on  another  in  a  foreign  merchant  ship. 
Begina  v.  Cunningham,  Bell  C.  C.  72;  s.  c.  8  Cox  C.  C. 
104;  Regina  v.  Anderson,  11  Cox  C.  C.  198,  204;  a.  c. 
L.  R.  1  C.  C.  161,  165;  Regina  v.  Keyn,  13  Cox  C.  C. 
403,  485,  525;  s.  c.  2  Ex.  Div.  63,  161,  2.13.  As  the 
owner  has  voluntarily  taken  his  vessel  for  his  own  private 
purposes  to  a  place  within  the  dominion  of  the  government 
other  than  his  own,  and  from  which  he  seeks  protection 
during  his  stay,  he  owes  that  government  such  allegiance 
forthe  time  being  as  is  due  for  the  protection  to  which  h^ 
becomes  entitled. 

From  experience,  however,  it  was  found  long  ago  that 
it  would  be  beneficial  to  commerce  if  the  local  government 
would  abstain  from  interfering  with  the  internal  discipline 
of  the  ship,  and  the  general  regulation  of  the  rights  and 
duties  of  the  officers  and  crew  towards  the  vessel  or  among: 
themselves.  And  so  by  comity  it  came  to  be  generally 
understood  amonor  civilized  nations  that  all  matters  of  dis- 
cipline  and  all  things  done  on  board  which  affected  only 
the  vessel  or  those  belonging  to  her,  and  did  not  involve 
the  peace  or  dignity  of  the  country,  or  the  tranquillity  of 
the  port,  should  be  left  by  the  local  government  to  be  dealt 
with  by  the  authorities  of  the  nation  to  which  the  vessel 
belonged  as  the  laws  of  that  nation  or  the  interests  of  its 
commerce  should  require.  But  if  crimes  are  committed  on 
board  of  a  character  to  disturb  the  peace  and  tranquillity  of 
the  country  to  which  the  vessel  has  been  brought,  the 
offenders  have  never  by  comity  or  usage  been  entitled  to 
any  exemption  from  the  operation  of  the  local  laws  for 
their  punishment,  if  the  local  tribunals  see  fit  to  assert 
their  authority.  Such  being  the  general  public  law  on  this 
subject,  treaties  and  conventions  have  been  entered  into 
between  nations  having  commercial  intercourse,  the  pur- 
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pose  of  which  was  to  settle  and  define  the  rights  and  duties 
of  the  contracting  parties  with  respect  to  each  other  in 
these  particulars,  and  thus  prevent  the  inconvenience  that 
might  arise  from  attempts  to  exercise  conflicting  jurisdic- 
tions. 

The  first  of  these  conventions  entered  into  by  the  United 
States  after  the  adoption  of  the  Constitution  was  with 
France,  on  the  14th  of  November,  1788,  8  Stat.  106,  ''for 
the  purpose  of  defining  and  establishing  the  functions  and 
privileges  of  their  respective  consuls  and  vice-consuls," 
Art.  VIII  of  which  is  as  follows :  — 

'*  The  consuls  or  vice-consuls  shall  exercise  police  over  all 
the  vessels  of  their  respective  nations,  and  shall  have  on 
board  the  said  vessels  all  power  and  jurisdiction  in  civil 
matters,  in  all  the  disputes  which  may  there  arise;  they 
shall  have  an  entire  inspection  ovfer  the  said  vessels,  their 
crew,  and  the  changes  and  substitutions  there  to  be  made; 
for  which  purpose  they  may  go  on  board  the  said  vessels 
whenever  they  may  judge  it  necessary.  Well  understood 
that  the  functions  hereby  allowed  shall  be  confined  to  the 
interior  of  the  vessels,  and  that  they  shall  not  take  place 
in  any  case  which  shall  have  any  interference  with  the 
police  of  the  ports  where  the  said  vessels  shall  be." 

It  was  when  this  convention  was  in  force  that  the  cases 
of  The  Sally  and  The  Newton  arose,  an  account  of  which 
is  given  in  Wheaton's  Elements  of  International  Law  (3d 
ed.)  153,  and  in  1  Phillimore's  International  Law  (3d 
ed.)  484  and  (2d  ed.)  407.  The  Sally  was  an  American 
merchant  vessel  in  the  port  of  Marseilles,  and  the  Newton 
a  vessel  of  a  similar  character  in  the  port  of  Antwerp,  then 
under  the  dominion  of  France.  In  the  case  of  The  Sally, 
the  mate,  in  the  alleged  exercise  of  discipline  over  the  crew, 
had  inflicted  a  severe  wound  on  one  of  the  seamen,  and 
in  that  of  The  Newton  one  seaman  had  made  an  assault 
on  another  seaman  in  the  vessel's  boat.     In  each  case  the 
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proper  consul  of  the  United  States  claimed  exclusive  juris- 
diction of  the  offense,  and  so  did  the  local  authorities  of 
the  port ;  but  the  Council  of  State,  a  branch  of  the  political 
department  of  the  government  of  France  to  which  the 
matter  was  referred,  pronounced  against  the  local  tribunals, 
'*  considering  that  one  of  these  cases  was  that  of  an  assault 
committed  in  the  boat  of  the  American  ship  Newton,  by 
one  of  the  crew  upon  another,  and  the  other  was  that  of  a 
severe  wound  inflicted  by  the  mate  of  the  American  ship 
Sally  upon  one  of  the  seamen  for  having  made  use  of  the 
boat  without  leave."  This  was  clearly  because  the  things 
done  were  not  such  as  to  disturb  *'  the  peace  or  tranquil- 
lity of  the  port.'*  Wheaton's  Elements  Int.  Law,  3d  ed. 
164.  The  case  of  The  Sally  was  simply  a  quarrel  between 
certain  of  the  crew  while  constructively  on  board  the  ves- 
sel, and  that  of  the  Newt'on  grew  out  of  a  punishment  in- 
flicted by  an  oflicer  on  one  of  the  crew  for  disobedience  of 
orders.  Both  were  evidently  of  a  character  to  affect  only 
the  police  of  the  vessel,  and  thus  within  the  authority 
expressly  granted  to  the  consul  by  the  treaty. 

No  other  treaty  or  convention  bearing  on  this  subject,  to 
which  our  attention  has  been  called,  was  entered  into  by  the 
United  States  until  a  treaty  with  Sweden  and  Norway,  on 
the  4th  of  September,  1816,  8  Stat.  232,  where  it  was 
agreed,  by  Ait.  5,  that:  **  The  consuls  and  their  deputies 
shall  have  the  right,  as  such,  to  act  as  judges  and  arbitra- 
tors in  the  differences  which  may  arise  between  the  cap- 
tain and  crews  of  the  vessels  of  the  nation  whose  affairs 
are  intrusted  to  their  care.  The  respective  governments 
shall  have  no  right  to  interfere  in  matters  of  this  kind, 
except  the  conduct  of  the  captain  or  crew  shall  disturb  the 
peace  and  tranquillity  of  the  country  in  which  the  vessel 
may  be,  or  the  consul  of  the  place  shall  feel  himself  obliged 
to  resort  to  the  interposition  and  support  of  the  executive 
authority  tocause  his  decision  to  be  respected  and  maintained. 
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It  beings  nevertheless,  understood  that  this  kind  of  judg- 
ment or  award  shall  not  deprive  the  contending  parties  of 
the  right  which  they  have,  on  their  return,  to  recur  to  the 
judicial  authorities  of  their  own  country." 

Substantially  the  same  provision  is  found  in  treaties  or 
conventions  concluded  with  Prussia  in  1828,  Art,  X,  8 
Stat.  382;  with  Russia  in  1832,  Art.  VIII,  id.  448;  with 
Greece  in  1837,  Art.  XII,  id.  504;  with  Hanover  in  1840, 
Art.  VI,  id.  556;  with  Portugal  also  in  1840,  Art.  X,  id. 
564 ;  with  the  Grand  Duchy  of  Mecklenburg-Schwerin  in 
1847,  Art.  IX,  9  Stat.  9l6;  with  Oldenburg  in  1847,  id. 
868;  with  Austria  in  1848,  Art  IV,  id.  946;  with  the  Han- 
seatic  Republics  in  1852,  Art.  I,  10  Stat.  961 ;  with  the 
Two  Sicilies  in  1855,  Art.  XIX,  11  Stat.  650;  with 
Denmark  in  1861,  Art.  I,  13  Stat.  605;  and  with  the 
Dominican  Republic  in  1867,  Art.  XXVI,  15  Stat.  487 

In  a  convention  with  New  Grenada  concluded  in  1850  the 
provision  was  this 

*•  They  (the  consuls,  etc. )  may  cause  proper  order  to  be 
maintained  on  board  of  vessels  of  their  nation,  and  may  de- 
cide on  the  disputes  arising  between  the  captains,  the  offi- 
cers, and  the  members  of  the  c^ew,  unless  the  disorders 
taking  place  on  board  should  disturb  the  public  tranquillity, 
or  persons  not  belonging  to  the  crew  or  to  the  nation  in 
whose  service  the  consul  is  employed ;  in  which  case  the 
local  authorities  may  interfere."  Art.  Ill,  clause  8,  10 
Stat.  903. 

Following  this  was  a  convention  with  France,  concluded 
in  1853,  10  Stat.  996,  Art.  VIII  of  which  is  as  follows  :— 

"  The  respective  consuls-general,  consuls,  vice-consuls, 
or  consular  agents,  shall  have  exclusive  charge  of  the  in- 
ternal order  of  the  merchant  vessels  of  their  nation,  and 
shall  alone  take  cognizance  of  differences  which  may  arise, 
either  at  sea  or  in  port,  between  the- captain,  officers,  and 
crew,  without  exception,  particularly  in  reference  to  the  ad- 
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justment  of  wages  and  the  execution  of  contracts.  The 
local  authorities  shall  not,  on  any  pretext,  interfere  in  these 
differences,  but  shall  lend  forcible  aid  to  the  consuls,  when 
they  may  ask  it,  to  arrest  and  imprison  all  persons  com- 
posing the  crew  whom  they  may  deem  it  necessary  to  con- 
fine. Those  persons  shall  be  arrested  at  the  sole  request 
of  the  consuls,  addressed  in  writing  to  the  local  authority, 
and  supported  by  an  official  extract  from  the  register  of 
the  ship  or  the  list  of  the  6rew,  and  shall  be  held,  during 
the  whole  time  of  their  stay  in  the  port,  at  the  disposal  of 
the  consuls.  Their  release  shall  be  granted  at  the  mere 
request  of  the  consuls  made  in  writing.  The  expenses  of 
the  arrest  and  detention  of  those  persons  shall  be  paid  by 
the  consuls." 

The  same  provision  in  substantially  the  same  language 
was  embraced  in  a  convention  with  Italy  in  1868,  Art.  XI, 
15  Stat.  609;  and  in  another  with  Belgium,  also  in  1868, 
Art.  XI,  16  Stat.  761.  This  convention  with  Belgium 
continued  in  force  until  superseded  by  that  of  1880-81, 
under  which  the  present  controversy  arose. 

The  form  of  the  provision  found  in  the  present  conven- 
tion with  Belgium  first  appeared  in  a  convention  with 
Austria  concluded  in  1870,  Art.  XI,  17  Stat.  827,  and  it 
is  found  now  in  substantially  the  same  language  in  all  the 
treaties  and  conventions  which  have  since  been  entered 
into  by  the  United  States  on  the  same  subject.  See  the 
conventions  with  the  German  Empire  in  1871,  Art.  XIII, 
17  Stat.  927;  with  the  Netherlands  in  1878,  Art.  XI,  21 
Stat.  668;  with  Italy  m  1881,  Art.  I,  22  Stat.  832;  with 
Belgium  in  1881,  as  stated  above;  and  with  Roumania  the 
same  year.  Art.  XI,  23  Stat.  714. 

It  thus  appears  that  at  first  provision  was  made  only  for 
giving  consuls  police  authority  over  the  interior  of  the 
ship  and  jurisdiction  in  civil  matters  arising  out  of  dis- 
putes or  differences   on  board,  that  is  to   say,    between 
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those  belonging  to  the  vessel.  Under  this  police  authority 
the  duties  of  the  consuls  were  evidently  confined  to  the 
maintenance  of  order  and  discipline  on  board.  This  gave 
them  no  power  to  punish  for  crimes  against  the  peace  of 
the  country.  In  fact,  they  were  expressly  prohibited  from 
interfering  with  the  local  police  in  matters  of  that  kind. 
The  cases  of  The  Sally  and  The  Newton  are  illustrative  of 
this  position.  That  of  The  Sally  related  to  the  discipline 
of  the  ship,  and  that  of  The  Newton  to  the  maintenance  of 
order  on  board.  In  neither  case  was  the  disturbance  of  a 
character  to  affect  the  peace  or  the  dignity  of  the 
country. 

In  the  next  conventions  consuls  were  simply  made  judges 
and  arbitrators  to  settle  and  adjust  differences  between 
those  on  board.  This  clearly  related  to  such  differences 
between  those  belonging  to  the  vessel  as  are  capable  of 
adjustment  and  settlement  by  judicial  decision  or  by  arbi- 
tration, for  it  simply  made  the  consuls  judges  or  arbitrators 
in  such  matters.  That  would  of  itself  exclude  all  idea  of 
punishment  for  crimes  against  the  State  which  affected  the 
peace  and  tranquillity  of  the  port ;  but,  to  prevent  all  doubt 
on  this  subject,  it  was  expressly  provided  that  it  should 
not  apply  to  differences  of  that  character. 

Next  came  a  form  of  convention  which  in  terms  gave 
the  consuls  authority  to  cause  proper  order  to  be  main- 
tained on  board  and  to  decide  disputes  between  the  officers 
and  crew,  but  allowed  the  local  authorities  to  interfere  if 
the  disorders  taking  place  on  board  were  of  such  a  nature 
as  to  disturb  the  public  tranquillity,  and  that  is  substan- 
tially all  there  is  in  the  convention  with  Belgium  which  we 
have  now  to  consider.  This  treaty  is  the  law  which  now 
governs  the  conduct  of  the  United  States  and  Belgium 
towards  each  other  in  this  particular.  Each  nation  has 
granted  to  the  other  such  local  jurisdiction  within  its  own 
-dominion  as  may  be  necessary  to  maintain  order  on  board 
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a  merohant  vessel »  but  has  reserved  to  itself  the  right  to 
interfere  if  the  disorder  on  board  is  of  a  nature  to  disturb 
the  public  tranquillity. 

The  treaty  is  part  of  the  supreme  law  of  the  United 
States,  and  has  the  same  force  and  effect  in  New  Jersey 
that  it  is  entitled  to  elsewhere.  If  it  gives  the  consul  of 
Belgium  exclusive  jurisdiction  over  the  offense  which  it  is 
alleged  has  been  committed  within  the  territory  of  New 
Jersey,  we  see  no  reason  why  he  may  not  enforce  his 
rights  under  the  treaty  by  a  writ  of  habeas  corpus  in  any 
proper  court  of  the  United  "States.  This  being  the  case, 
the  only  important  question  left  for  our  determination  is 
whether  the  thing  which  has  been  done  —  the  disorder 
which  has  arisen  —  on  board  this  vessel  is  of  a  nature  to 
disturb  the  public  peace,  or,  as  some  writers  term  it,  the 
«« public  repose  "  of  the  people  who  look  to  the  State  of 
New  Jersey  for  their  protection.  If  the  thing  done —  "  the 
disorder,"  as  it  is  called  in  the  treaty  —  is  of  a  character 
to  affect  those  on  shore  or  in  the  port  when  it  becomes 
known,  the  fact  that  only  those  on  the  ship  saw  it  when 
it  was  done  is  a  matter  of  no  moment.  Those  who 
are  not  on  the  vessel  pay  no  special  attention  to  the 
mere  disputes  or  quarrels  of  the  seamen  while  on 
board,  whether  they  occur  under  deck  or  above.  Neither 
do  they,  as  a  rule,  care  for  anything  done  on  board 
which  relates  only  to  the  discipline  of  the  ship,  or  to 
the  preservation  of  order  and  authority.  Not  so,  how- 
ever, with  crimes  which  from  their  gravity  awaken  a  public 
interest  as  soon  as  they  become  known,  and  especially 
those  of  a  character  which  every  civilized  nation  con- 
siders itself  bound  to  provide  a  severe  punishment  for 
when  committed  within  its  own  jurisdiction.  In  such  cases 
inquiry  is  certain  to  be  instituted  at  once  to  ascertain  how 
or  why  the  thing  was  done,  and  the  popular  excitement 
rises  or  falls  as  the   news  spreads  and  the  facts  become 
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known.  It  is  not  alone  the  publicity  of  the  act,  or  the 
noise  and  clamor  which  attends  it,  that  fixes  the  nature  of 
the  crime,  but  the  act  itself.  If  that  is  of  a  character  to 
awaken  public  interest  when  it  becomes  known,  it  is  a 
**  disorder  '*  the  nature  of  which  is  to  aflfect  the  community 
at  large,  and  consequently  to  invoke  the  power  of  the  local 
government  whose  people  have  been  disturbed  by  what  was 
done.  The  very  nature  of  such  an  act  is  to  disturb  the 
quiet  of  a  peaceful  community,  and  to  create,  in  the 
language  of  the  treaty,  a  **  disorder  "  which  will  **  disturb 
tranquillity  and  public  order  on  shore  or  in  the  port.'* 
The  principle  which  governs  the  whole  matter  is  this: 
Disorders  which  disturb  only  the  peace  of  the  ship  or  those 
on  board  are  to  be  dealt  with  exclusively  by  the  sovereignty 
of  the  home  of  the  ship,  but  those  which  disturb  the  pub- 
lic peace  may  be  suppressed,  and,  if  need  be,  the  offenders 
punished  by  the  proper  authorities  of  the  local  jurisdiction. 
It  may  not  be  easy  at  all  times  to  determine  to  which  of 
the  two  jurisdictions  a  particular  act  of  disorder  belongs. 
Much  will  undoubtedly  depend  on  the  attending  circum- 
stances of  the  particular  case,  but  all  must  concede  that 
felonious  homicide  is  a  subject  for  the  local  jurisdiction, 
and  that  if  the  proper  authorities  are  proceeding  with  the 
case  in  a  regular  way,  the  consul  has  no  right  to  interfere 
to  prevent  it.  That,  according  to  the  petition  for  the 
habeas  corpus,  is  this  case. 

This  is  fully  in  accord  with  the  practice  in  France,  where 
the  government  has  been  quite  as  liberal  towards  foreign 
nations  in  this  particular  as  any  other,  and  where,  as  we 
have  seen  in  the  case  of  The  Sally  and  The  Newton,  by  a 
decree  of  the  Council  of  State,  representing  the  political 
department  of  the  government,  the  French  courts  were 
prevented  from  exercising  jurisdiction.  But  afterwards, 
in  1859,  in  the  case  of  Jally,  the  mate  of  an  American 
merchantman,  who  had  killed  one  of  the  crew  and  severely 


292  INTERNATIONAL    LAW. 

wounded  another  on  board  the  ship  in  the  port  of  Havre, 
the  Court  of  Cassation,  the  highest  judicial  tribunal  of 
France,  upon  full  consideration  held,  while  the  Convention 
of  1853  was  in  force,  that  the  French  courts  had  rightful 
jurisdiction,  for  reasons  which  sufficiently  appear  in  the 
following  extract  from  its  judgment :  — 

<*  Considering  that  it  is  a  principle  of  the  law  of  nations 
that  every  state  has  sovereign  jurisdiction  throughout  its 
territory ; 

**  Considering  that  by  the  terms  of  Article  3  of  the  Code 
Napoleon  the  laws  of  police  and  safety  bind  all  those  who 
inhabit  French  territory,  and  that  consequently  foreigners, 
even  transeuntes,  find  themselves  subject  to  those  laws; 

*«  Considering  that  merchant  vessels  entering  the  port  of 
a  nation  other  than  that  to  which  they  belong  cannot  be 
withdrawn  from  the  territorial  jurisdiction,  in  any  case  in 
wliich  the  interest  of  the  state  of  which  that  port  forms 
part  finds  itself  concerned,  without  danger  to  good  order 
and  to  the  dignity*  of  the  government ; 

**  Considering  that  every  state  is  interested  in  the  repres- 
sion of  crimes  and  ofEenses  that  may  be  committed  in  the 
ports  of  its  territory,  not  only  by  the  men  of  the  ship's 
company  of  a  foreign  merchant  vessel  towards  men  not 
forming  part  of  that  company,  but  even  by  men  of  the 
ship's  company  among  themselves,  whenever  the  act  is  of  a 
nature  to  compromise  the  tranquillity  of  the  port,  or  the 
local  authority  is  invoked,  or  the  act  constitutes  crime  by 
common  law,"  (droit  commun,  the  law  common  to  all  civil- 
ized nations,)  «*the  gravity  of  which  does  not  permit  any 
nation  to  leave  it  unpunished,  without  impugning  its  rights 
of  jurisdictional  and  territorial  sovereignty,  because  that 
crime  is  in  itself  the  most  manifest  as  well  as  the  most 
flagrant  violation  of  the  laws  which  it  is  the  duty  of  every 
nation  to  cause  to  be  respected  in  all  parts  of  its  territory." 
1  Ortolan  Diplomatic  de  la  Mer  (4th  ed.),  pp.  455,  456; 
Sirey  (N.  S.),  1859,  p.  189. 


CHAPTEE    VIII. 

EXTRADITION. 

Extradition  is  the  process  by  which  a  state  in  whose 
territory  a  crime  has  been  committed  and  the  criminal  has 
escaped  from  its  territory,  secures  his  surrender  to  it  by  a 
formal  demand  made  upon  the  state  into  whose  territory  ^^^^  ^^  extra- 
he  has  escaped.  Whether*  it  rests  upon  comity  or  upondition. 
treaty  only  is  a  matter  of  dispute.  In  most  countries  on 
the  continent  of  Europe  it  is  allowed  to  rest  upon  comity, 
in  the  absence  of  treaty.  But  in  England  and  the  United 
States  it  has,  almost  without  exception,  been  contended  that 
it  rests  upon  treaty  only.  Some  states  make  a  distinction 
between  their  obligation  to  surrender  foreigners  upon 
request  and  that  to  surrender  their  own  citizens,  who  may 
have  committed  crimes  abroad  and  sought  refuge  at  home. 

Which  of  these  views  is  taken  depends  largely  upon  the 
light  in  which  the  particular  state  views  crime  and  hence 
the  jurisdiction  over  crime.  If  the  jurisdiction  over  crime 
is  viewed  as  a  strictly  territorial  matter,  as  it  is  in  England 
and  the  United  States,  then  no  distinction  is  made  between 
the  extradition  of  their  own  citizens  and  of  foreigners; 
for  each  would  have  to  be  punished,  if  punished  at  all,  in 
the  jurisdiction  where  the  crime  was  committed.  But  if, 
upon  the  other  hand,  the  criminal  jurisdiction  of  the  state 
is  looked  upon  as  following  the  subject  wherever  he  may 
go,  so  that  in  theory  it  attaches  to  him  when  abroad  as  Diflercnt  viewe 
well  as  at  home,  i,  e.,  is  personal  rather  than  territorial,®'  criminal  ju- 
it  follows  that  if  a  subject  commits  a  crime  abroad, 
immediately  upon  his  return  home  the  power  as  well  as 
the  right  of  the  State  to  punish  him  is  complete.  Where 
such  a  view  is  held,  as  it  is  in  most  of  the  states  of  conti- 
nental Europe   and  South  and  Central  America,  z.  e.,   in 
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those  Btates  which  have  derived  their  system  of  jarispra- 
dence  from  the  Boman  Law,  the  state  refuses  to  surrender 
its  subjects  for  the  purpose  of  trial  and  punishment  by  a 
foreign  state.  And  why  not?  If  they  have  the  right  to 
try  and  punish  them,  they  should  certainly  have  as  much 
confidence  in  their  own  ability  and  fairness  as  in  that  of  a 
foreign  state.  With  the  change  from  the  personal  to  the 
territorial  conception  of  sovereignty  this  view  is  gradually 
giving  place  to  the  opposite  one. 

But  to  recur  to  the  basis  for  extradition,  the  case  of  Carl 
Vogt  is  a  most  interesting  one.  Vogt  had  in  1873  violated 
the  criminal  laws  of  Belgium ,  and  as  there  was  no  extradi- 
tion treaty  between  the  United  States  and  Belgium,  his 
extradition  was  requested  upon  the  ground  of  comity. 
There  was  no  question  but  that  the  crimes  with  which  he 
was  charged  —  murder,  burglary,  and  robbery  —  were 
extraditable  offenses.  The  case  was  carefully  considered 
by  our  Departments  of  State  and  Justice  and  the  decision 
reached  that  as  an  act  of  comity  Yogt's  surrender  would  be 
illegal  for  the  reason  that  **  the  authority  of  the  Executive 
to  abridge  personal  liberty  within  the  jurisdiction  of  the 
United  States,  and  to  surrender  a  fugitive  from  justice  in 
order  that  he  may  be  taken  away  from  their  jurisdiction, 
is  derived  from  Congress,  which  confers  that  power  only 
where  the  United  States  are  bound  by  treaty  to  surrender 
such  fugitives,  and  have  a  reciprocal  right  to  claim  similar 
surrender  from  another  power."  (Foreign  Relations, 
1873,  part  I,  p.  81.)  There  is  room  for  difference  of 
opinion  as  to  the  wisdom  of  so  strict  a  construction  of 
constitutional  powers,  the  tendency  of  which  would  be  to 
make  our  country  the  asylum  for  criminals  of  those  coun- 
tries with  whom  we  do  not  chance  to  have  extradition 
treaties.  For  such  classes,  a  state  can  hardly  afford  to 
bid. 

It  does,   indeed,  in  the  case   of  criminals,  seem  more 
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advantageous,  if  not  more  noble,  **  to  give  than  to  receive." 

And  yet  the  United  States  has  reversed  the  principle,  for, 

although  refusing  to  give,  we  have  in  certain  cases  received, 

in   the   absence  of  treaty.     The  cases  I  have  in  mind  are 

those  of  Tweed  and  Pratt.     The  first  of  these,  "Boss"  \ 

Tweed,  had  violated  the  criminal  laws  of  this  country  and  ^nd  Pratt. 

taken  refuge  in  Spain,  with  which  we  had  no  extradition 

treaty;  yet   Spain  surrendered  him  and  we  received  him. 

A  similar  case  is  that  of  Calvin  Pratt,  who  was  surrendered 

to  us  by  Japan,  in  the  absence  of  treaty. 

Where  treaties  exist  they  are,  as  a  rule,  strictly  con- 
strued ;  so  that  if  the  crime  for  which  extradition  is  asked 
18  not»the  same  but  merely  similar  to  the  one  mentioned  iQextradiuon 
the  treaty,  demand  for  extradition  will  not  be  granted.  Jf^reaues. 
the  crime  is  one  concerning  which  there  is  not  general 
agreement  as  to  what  constitutes  it,  its  definition  must  be 
contained  in  the  treaty  else  it  is  not  extraditable  under  that 
treaty. 

An  extradition  treaty  may  require  legislation  in  order  to 
muke  it  operative.  Such  was  the  case  with  our  first  extra- wk^«  i^g^t''-- 
dition  treaty  with  England,  and  as  no  legislation  was  "•*■*■*•*•■" 
enacted  by  Congress  the  treaty  never  became  operative. 
Yet  one  Thomas  Nash,  alias  Eobins,  was  surrendered  by 
the  United  States  upon  request  by  the  British  minister 
claiming  the  right  under  the  treaty. 

Though   our  first  treaty  mentioned  only  the  crimes  of  Extraditable 
murder  and  forgery,  it  is  usual  now  for  treaties  of  extra- ^*"**' 
dition  to   include   the   crimes  of  murder,   assaults  of  an 
aggravated  character,  rape,  robbery,  burglary,  arson,  lar- 
ceny, embezzlement,  forgery,  and  counterfeiting. 

Persons  will  not  be  surrendered  unless  there  is  a  prima  Mtwt  be  prima 

facie  case  against  them,  and  in  determining  this  the  laws '**^*  **■•  ®* 

^  "  ffiiiit. 

of  the  state  upon  whom  the  demand  is  made  govern. 
Hence,  if  the  evidence  relied  upon  by  the  state  making  the 
demand  is  such  that  it  would  not  be  admitted  in  the  courts 
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of  the  state  upon  whom  the  demand  is  made,  or,  if  admitted, 
would  not  convict,  then  the  request  for  surrender  of  such 
person  will  not  be  granted. 

Extradition  so  far  as  international  law  is  concerned  with 
How  effected.     ^^  jg  ^  proceeding  between  states  and  the  correspondence 

by  which  it  is  effected  is  naturally  through  the  departments 
of  foreiorn  affairs.  Interstate  extradition  which  is  common 
in  the  United  States  and  many  other  federal  states,  is  a 
matter  of  constitutional  law,  and  with  it  international  law 
'  is  not  concerned. 

It  is  an  almost  invariable  rule  that  where  a  state  con- 
To  be  tried  forscuts  to  the  cxtraditiou  of  a  person  charged  with  a  partic- 
^^^eztrm-^'  ular  crime  or  crimes  t/O  insist  that  he  be  tried  for  no 
dited.  other  than  the  crime  with  which  he  was  charged  and  for 

the  trial  of  which  he  was  extradited.  To  attempt  such 
sharp  practice  is  an  act  of  bad  faith  which  may  properly 
be  resented  and  undoubtedly  would  be  if  the  person  being 
thus  dealt  with  were  a  citizen  of  the  state  which  surrendered 
him. 

The    United    States  and    several    others,    particularly 

Poutioaiertioe*.  ^^P""^^'^®'  ^^^^  always   refused  to   extradite  for  political 

offenses.  Sometimes  political  offenses  are  expressly  ex- 
cepted in  treaties  of  extradition.  But  whether  they  are  or 
not  the  effect  is  the  same,  so  far  as  we  are  concerned;  in- 
asmuch as  the  United  States  refuses  to  extradite  for  crimes 
not  expressly  provided  for  ill  our  treaties.  Though  there 
has  never  been  an  authoritative  definition  of  what  consti- 
tutes a  political  offense,  which  is  unfoi*tunate  in  the  case 
of  so  general  a  term,  yet  in  the  great  majority  of  cases 
it  can  be  told  to  a  high  degree  of  certainty  in  a  particular 
case  whether  or  not  the  offense  is  a  political  one. 
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IN  RE  CASTIONI. 

Queen's  Bench,  1890. 

(L.  R.  Qaeen's  Bench  Dlv.  149 ;  Snow's  CaseS;  168.) 

WHAT  CONSTITUTES  A  POLITICAL  OFFENSE? 

On  an  application  for  a  writ  of  habeas  corpus,  the  motion 
was  made  on  behalf  of  Angelo  Castioni,  for  an  order  nisi 
calling  upon  the  solicitor  to  the  Treasury,  Franklin  Lush- 
ington,  Esq.,  a  metropolitan  police  magistrate,  and  the 
consul-general  of  Switzerland  as  representatives  of  the 
Swiss  Kepublic,  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  bring  up  the  body  of  Castioni  in  order 
that  he  might  be  discharged  from  custody, 

The  prisoner,  Castioni,  had  been  arrested  in  England  on 
the  requisition  of  the  Swiss  Government,  and  brought  be- 
fore the  magistrate  at  the  police  court  at  Bow  Street,  and 
by  him  committed  to  prison  for  the  purpose  of  extradition, 
on  a  charge  of  willful  murder,  alleged  to  have  been  com- 
mitted in  Switzerland. 

The  facts,  which  were  contained  in  depositions  sent  from 
Switzerland,  in  the  depositions' taken  before  the  magistrate 
at  Bow  Street,  and  in  affidavits  used  on  the  motion,  were 
shortlv  as  follows:  — 

The  prisoner  was  charged  with  the  murder  of  Luigi 
Bossi,  by  shooting  him  with  a  revolver  on  September  11, 
1890,  in  the  town  of  Bellinzona,  in  the  Canton  of  Ticino, 
in  Switzerland.  The  deceased,  Rossi,  was  a  member  of  the 
State  Council  of  the  canton  of  Ticino,  and  was  about  twenty- 
six  years  of  age.  The  prisoner,  Castioni,  was  a  citizen  of 
the  same  canton :  he  had  resided  for  seventeen  years  in 
England,  and  arrived  at  Bellinzona  on  September  10, 1890. 
For  some  time  previous  to  this  date  much  dissatisfaction 
had  been  felt  and  expressed  by  a  large  number  of  the  in- 
habitants of  Ticino,  at  the  modem  which  the  poUtical party 
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then  in  power  were  conducting  the  government  of  the  can- 
ton. A  request  was  presented  to  the  Government  for  a 
revision  of  the  Constitution  of  the  canton,  under  art.  15  of 
the  constitution,  which  provides  that  **  The  constitution  of 
the  canton  may  be  revised  wholly  or  partially  •  •  * 
(b)  at  the  request  of  7,000  citizens  presented  with  the 
legal  formalities.  In  this  case  the  council  shall  within  one 
month  submit  to  the  people  the  question  whether  or  not 
they  wish  to  revise  the  constitution,"  and  a  law  of  May  9, 
1877,  prescribes  the  course  to  be  adopted  for  the  execution 
of  letter  (b)  of  Art.  15. 

The  Government  having  declined  to  take  a  popular  vote 
on  the  question  of  the  revision  of  the  constitution,  on 
September  11,  1890,  a  number  of  the  citizens  of  Bellin- 
zona,  among  whom  was  Castioni,  seized  the  arsenal  of  the 
town,  from  which  they  took  rifles  and  ammupition,  dis- 
armed the  gendarmes,  arrested  and  bound  or  handcuffed 
several  persons  connected  with  the  Government,  and  forced 
them  to  march  in  front  of  the  armed  crowd  to  the  mu- 
nicipal palace.  Admission  to  the  palace  was  demanded  in 
the  name  of  the  people,  and  was  refused  by  Rossi  and 
another  member  of  the  Government,  who  were  in  the 
palace.  The  crowd  then  broke  open  the  outer  gate  of  the 
palace,  and  rushed  in,  pushing  before  them  the  Govern- 
ment officials  whom  they  had  arrested  and  bound;  Castioni, 
who  was  armed  with  a  revolver,  was  among  the  first  to  enter. 
A  second  door,  which  was  locked,  was  broken  open,  and  at 
this  time,  or  immediately  after,  Bossi,  who  was  in  the 
passage,  was  shot  through  the  body  with  a  revolver,  and 
died  very  soon  afterwards.  Some  other  shots  were  fired, 
but  no  one  else  was  injured.  Two  witnesses,  who  were 
present  when  the  shot  was  fired,  and  were  called  before 
the  magistrate  at  Bow  Street,  identified  Castioni  as  the 
person  who  fired  the  shot.  One  of  the  witnesses  called 
for  the  prisoner  was  an  advocate  named  Bruni,  who  had 
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taken  a  leading  part  in  the  attack  on  the  municipal  palace. 
In  cross-examination  he  said:  ^^  The  death  of  Rossi  was  a 
misfortune,  and  not  necessary  for  the  rising."  There 
^wsLS  no  evidence  that  Castioni  had  any  previous  knowledge 
of  Rossi.  The  crowd  then  occupied  the  palace,  disarmed 
the  gendarmes  who  were  there,  and  imprisoned  several 
members  of  the  Government.  A  provisional  Government 
-was  appointed,  of  which  Bruni  was  a  member,  and  assumed 
the  government  of  the  canton,  which  it  retained  until 
dispossessed  by  the  armed  intervention  of  the  Federal 
Government  of  the  Republic. 

The  magistrate  was  of  opinion  that  the  identification  of 
Castioni  was  sufficient,  and  held  upon  the  evidence  that  the 
bar  to  extradition  specified  in  page  3  of  the  Extradition 
Act,  1870:  *'  A  fugitive  criminal  shall  not  be  surrendered 
if  the  offense  in  respect  of  which  his  surrender  is  de- 
manded  is  one  of  a  political  character,  or  if  he  prove  to 
the  satisfaction  of  the  police  magistrate,  or  the  court  be- 
fore whom  he  is  brought  on  habeas  corpus,  or  to  the  Sec- 
retary of  State,  that  the  requisition  for  his  surrender  has 
in  fact  been  made  with  a  view  to  try  or  punish  him  for  an 
offense  of  a  political  character,"  did  not  exist,  and  com- 
mitted Castioni  to  prison.  By  the  extradition  treaty  with 
Switzerland,  dated  Nov.  26,  1880,  article  II:  **  A  fugitive 
criminal  shall  not  be  surrendered  if  the  offense  in  respect 
of  which  his  surrender  is  denianded  is  one  of  a  political 
character,  or  if  he  prove  that  the  requisition  for  his  sur- 
render has  in  fact  been  made  with  a  view  to  try  and  punish 
him  for  an  offense  of  a  political  character." 

Sir  Charles  Russell,  for  the  prisoner;  the  Attorney- 
General  for  the  Crown. 

Deuman,  J. :  *^  Looking  at  the  extreme  importance  of 
this  case  I  should  have  been  disposed,  if  I  had  felt  any 
serious  doubt  as  to  the  course  we  ought  to  pursue,  to  have 
taken  time,  not  so  much  to  consider  what  our  judgment 
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shoald  be  9  as  to  take  care  to  put  it  in  the  best  possible 
shape,  or  even  to  reduce  it  to  writing.  But  there  are  many 
considerations  which  apply  to  cases  of  this  sort.  One  is 
this,  that  here  is  a  man  in  custody  who  had  been  in  custody 
for  a  considerable  time,  and  no  greater  delay  than  is  reason- 
ably necessary  ought  to  be  interposed  if  our  decision  should 
be  one  to  the  effect  that  he  ought  not  to  be  in  custody  any 
longer.  I  am  unable  to  entertain  a  doubt  that  this  is  a 
case  in  which  we  ought  to  order  that  the  prisoner  be 
discharged. 

**  There  has  been  no  legal  decision  as  yet  upon  the  mean- 
ing of  the  words  contained  in  the  act  of  1870,  upon  the 
true  meaning  of  which  this  case  mainly  depends.  We  have 
had  many  definitions  suggested,  and  great  light  has  been 
thrown  upon  the  possible  and  probable  meaning  of  the 
words  by  the  arguments  that  have  been  addressed  to  us, 
applying  not  only  the  language  of  judges,  but  language 
used  in  text-books,  language  used  by  great  political 
authorities  and  in  one  case  by  a  most  learned  philosopher. 
I  think  it  has  been  useful  in  such  a  case  as  this  that  we 
should  hear  a  discussion  as  to  the  possible  meaning  of  the 
words,  as  it  has  occurred  that  they  ought  to  be  construed 
to  people  such  as  those  whose  opinions  have  been  cited, 
and  especially  I  may  apply  that  observation  to  the  case  of 
my  very  learned  brother  whose  assistance  we  have  on  this 
occasion  in  deciding  the  present  case.  I  do  not  think  it  is 
necessary  or  desirable  that  we  should  attempt  to  put  into 
language,  in  the  shape  of  an  exhaustive  definition,  exactly 
the  whole  state  of  things,  or  every  state  of  things,  which 
bring  a  particular  case  within  the  description  of  an  offense 
of  a  political  character.  I  wish,  however,  to  express  an 
opinion  as  to  one  matter  upon  which  I  entertain  a  very 
strong  opinion.  That  is,  that  if  the  description  given  by 
Mr.  John  Stuart  Mill,  *  any  offense  committed  in  the 
course   of   or  furthering   of    civil   war,   insurrection,    or 
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political  commotion/  were  to  be  consti*ued  in  the  sense 
that  it  reaUj  means  any  act  which  takes  place  ia  the 
course  of  a  political  rising  without  reference  to  the  object 
and  intention  of  it,  and  other  circumstances  connected 
with  it,  I  should  say  that  it  was  a  wrong  definition,  and 
one  which  could  not  be  legally  applied  to  the  words  in 
the  Act  of  Parliament.  Sir  Charles  Eussell  suggested 
<  that  in  the  course  of  *  was  to  be  read  with  the  words 
following,  •  or  in  furtherance  of,'  and  that  *  in  furtherance 
of  '  is  equivalent  to '  in  the  course  of.'  I  cannot  quite  think 
that  this  was  the  intention  of  the  speaker,  or  is  the  natural 
meaning  of  the  expression;  but  I  entirely  concur  with 
the  observation  of  the  Solicitor-General  that  in  the  other 
sense  of  the  words,  if  they  are  not  to  be  construed  as 
merely  equivalent  expressions,  it  would  be  a  wrong  defini- 
tion. I  think  that  in  order  to  bring  the  case  within  the 
words  of  the  act  and  to  include  extradition  for  such  an  act 
as  murder,  which  is  one  of  the  extradition  offenses,  it  must 
at  least  be  shown  that  the  act  is  done  in  furtherance  of, 
done  with  the  intention  of  assistance,  as  a  sort  of  overt 
act  in  the  course  of  acting  in  a  political  matter,  a  political 
rising  or  dispute  between  two  parties  in  the  state  as  to 
which  is  to  have  the  Government  in  its  hands,  before  it 
can  be  brought  within  the  meaning  of  the  words  used  in 
the  act. 

**  Sir  Charles  Eussell  has  argued  that  in  every  case  it  is 
for  the  party  seeking  extradition  to  bear  the  onus  of 
affirmatively  bringing  it  within  the  meaning  of  those  words. 
On  the  other  hand,  it  has  been  contended  that  if  there  be 
an  extraditable  offense,  the  onus  is  upon  the  person  seek- 
ing the  benefit  of  those  words  to  show  a  case  in  which  ex- 
tradition can  be  avoided.  I  do  not  myself  think  that  it  is 
possible  to  decide  a  case  such  as  this,  or  the  true  meaning 
of  those  words,  by  applying  any  such  test  as  on  whom  is 
the   onus.     I  do   not  think  it  is  intended  that  a  scrap  of 


802  INTERNATIONAL  LAW. 

a  prima  facie  case  on  the  one  side  should  have  the  effect  of 
throwing  upon  the  other  side  the  onus  of  proving  or  dis- 
proving his  position.     I  look  at  the  words  of  the  act  them- 
selves and  I  think  that  they  are  against  any  such  narrow 
technical  mode  of  dealing  with  the  case.     The  words  of  s. 
Sy  subd.  I9  are  *  a  fugitive  criminal  shall  not  be  surrendered 
if  the  offense  in  respect  of  which  his  surrender  is  demanded  is 
one  of  a  political  character.'     The  section  itself  begins : 
<The   following  restrictions   shall  be    observed  with    re- 
spect to  the  surrender  of   fugitive   criminals.'     There  is 
nothing  said  as   to  upon  whom  is   the  onus  proband!,  or 
that  it  shall  be  made  to  appear  by  one  side  or  the  other  in 
such  a  case.     It  is  a  restriction  upon  the  surrender  of  a 
fugitive  criminal,  and,  however  it  appears,  if  it  does  ap- 
pear, that  the  act  was,  in  the  judgment  of  the  court,  an 
offense  which  would  otherwise  be  an  offense  accordios:  to 
the  laws  of  this  country,  but   an   offense   of  a  political 
character,  then  wholly  irrespective  of  any  doctrine  of  onus 
on  the  one  side  or  the  other,  that  is  within  the  jurisdiction, 
and  he  cannot  be  surrendered.     It  was  at  first  contended^ 
in  opposition  to  the  application  for  a  habeas  corpus,  that 
if  the  magistrate  upon   this  question  once  made   up  his 
mind,  the  court  had  no  jurisdiction   to   deal  with  it.     It 
appears  to  me  that  this  proposition  cannot  be  maintained 
on  the  very  face  of  the  act  itself,  which  requires  by  s.  II 
that  the  magistrate  shall  inform  the  prisoner  that  he  may 
apply  for  a  habeas  corpus,  and  if  he   is  entitled  to  apply 
for  a  habeas  corpus,  I  think  it  follows  that  this  court  must 
have  power  to  go  into  the  whole  matter,  and  in  some  cases, 
certainly  if  there  be  fresh  evidence,  or  perhaps  upon  the 
same  evidence,  might  take  a  different  view  of  the  matter 
from  that  taken  by  the  magistrate. 

**  It  seems  to  me  that  it  is  a  question  of  mixed  law  and 
fact  —  mainly  indeed  of  fact  —  as  to  whether  the  facts  are 
such  as  to  bring  the  case  within  the  restriction  of  s.  3,  and 
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to  show  that  it  was  an  offense  of  a  political  character.     I 
do  not  think  it  is  disputed  or  that  now  it  can  be  looked 
upon  as  in  controversy  that  there  was  at  this  time  existing 
in  Ticino  a  state  of  things  which  would  certainly  show  that 
there  was  more  than  a  mere  rising  of  a  few  people  against 
the  law  of  the  State.     I  think  it  is  clearly  made  out  by 
the  facts  of  this  case,  that  there  was  something  of  a  very 
serious  character  going  on  —  amounting,  I  should  go  so 
far  as  to  say,  in  that  small  community,  to  a  state  of  war. 
There  was  an  armed  body  of  men  who  had  seized  arms 
from  the  arsenal  of  the  State;  they  were  rushing  into  the 
municipal  council  chamber  in  which  the  government  of  the 
State  used  to  assemble;    they  demanded  admission;    ad- 
mission was  refused;  some  firing   took  place;  the   outer 
gate  was  broken  down ;  and  I  think  it  also  appears  per- 
fectly plain  from  the  evidence  in  the  case  that  Castioni 
Wiis  a  person  who  had  been  taking  part  in  that  movement 
at  a  much  earlier  stage.     He  was  an  active  party  in  the 
movement ;  he  had  taken  part  in  the  binding  of  one  mem- 
ber of  the  government.     Some  time  before  he  arrived  with 
his  pistol   in  his  hand  at  the   seat  of  government,  and  I 
think  it  must  be  taken  that  it  is  quite  clear  that  from  the 
very  first,  he  was  an  active  party,  one  of  the  rebellious 
party  who  was  acting  in  the  attack  against  the  government. 
Now,  that  being  so,  it  resolves  itself  into  a  small  point, 
depending  on  the  evidence  which   was  taken  before  the 
magistrate,   and   anything  that  we   can   collect  from  the 
evidence  that  we   have   before   us   and  from  the   whole 
circumstances  of  the  case. 

"  Before  dealing  with  the  evidence,  I  will  say  one  thing 
about  the  message  which  was  objected  to  and  which  was 
read  after  a  slight  discussion,  upon  the  understanding  that 
we  were  not  going  to  use  that  document  as  evidence  of 
any  particular  fact,  but  that  it  would  be  only  used  as  an 
important  document  showiug  that  the  government  of  the 
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country  had  themselves  looked  upon  this  as  a  serious  political 
rising,  and  a  serious  state  of  violence  by  a  very  large  body 
of  the  people  against  the  government.  I  mean  so  to  use  it, 
and  I  have  never  thought  of  using  it  in  any  other  way.  I 
think  that  was  the  understanding  upon  which  we  allowed  it 
to  be  read,  and  I  feel  that  I  am  not  justified  in  using  it  for 
any  other  purpose.  Then  it  is  reduced  to  the  question  of 
whether,  upon  the  depositions  before  the  magistrate  and 
upon  the  fresh  facts,  if  there  be  any,  which  are  brought 
before  us  on  the  affidavits,  we  think  that  this  was  an  act 
done,  not  only  in  the  course  of  a  political  rising,  but  as  a 
part  of  a  political  rising.  Here  I  must  say  at  once  that  I 
assent  entirely  to  the  observation  that  we  cannot  decide 
that  question  merely  by  considering  whether  the  act  done 
at  the  moment  at  which  it  was  done  was  a  wise  act  in  the 
sense  of  being  an  act  which  the  man  who  did  it  would  have 
been  wise  in  doing  with  the  view  of  promoting  the  cause 
in  which  he  was  engaged.  I  do  not  think  it  would  be  at  all 
consistent  with  the  real  meaning  of  the  words  of  the 
statute  if  we  were  to  attempt  so  to  limit  it.  I  mean,  I 
do  not  think  it  would  be  right  to  limit  it  in  the  way 
suggested  by  the  cross-examination  of  Bruni,  namely, 
by  considering  whether  it  was  necessary  at  that  time 
that  the  act  should  be  done.  The  question  really  is 
whether,  upon  the  facts,  it  is  clear  that  the  man  was 
acting  as  one  of  a  number  of  persons  engaged  in  acts  of 
violence  of  a  political  character  with  a  political  object, 
and  as  part  of  the  political  movement  and  rising  in  which 
he  was  taking  part.  Now,  the  only  shadow  of  a  suggestion 
•of  evidence  to  the  contrary,  I  think  is  the  suggestion 
which  appears  on  the  face  of  some  of  the  documents  that 
he  said  something  about  his  brother  having  been  assassi- 
nated some  years  before.  It  was  said  in  the  message, 
which  I  have  already  said  I  do  not  rely  upon  as  a  state- 
ment of  facts,  that  he  did  at  thei  time  he  fired  use  the  ex- 
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pressioDy  *My  brother's  death  cries  for  vengeance  1'    That 
is  in  the  document,  and  is  a  statement  of  fact  which  I  do 
not  rely  upon,  and  I  do  not  think  that  I  am   justified   in 
relying  upon  it,  though  if  I  commented  on  that,  I  should 
certainly  say  it  was  quite  as  capable  of  the   construction 
put  upon  it  by  Sir  Charles  Eussell,  that  he  was  not  intend- 
ing to  murder  Rossi,  of  whom  he  knew  nothing,  and  of 
whose   connection   with    any   injury   towards  his   brother 
there  is  not  the  slightest  particle  of  evidence,    as   that   it 
means  anything  of  the  kind  suggested.     Then  it  amounts 
to  a  very  little,  and  it  comes  to  discussion  as  to  the  facts 
of  the  case,  and  as  to  what  was  taking  place  at  the  exact 
moment  at  which  the  shot  was  fired.     I  have  carefullv  fol- 
lowed  the  discussion  as  to  the  facts  of  the  case,  and  if   it 
were  necessary  I  could  go  through  them  all  one  by  one, 
and  point  out,  I  think,  that,  looking  at  the  way  in  which 
that  evidence  was  given,  and  at  the  evidence  itself,  there 
is  nothing,  in  my  judgment,  to  displace  the  view  which  I 
take  of  the  case,  that  at  the  moment  at   which  Castioni 
fired  the  shot,   the  reasonable  presumption   is,    not  that 
it  is    a  matter   of    absolute   certainty    (we    can    not    be 
absolutely  certain  about  anything  as  to  men's  motives)  but 
the  reasonable  assumption  is  that  he,  at  the  moment  know- 
ing nothing  about  Eossi,  having  no  spite  or  ill-will  against 
Rossi,  as  far  as  we  know,  fired  that  shot;  that  he  fired   it 
thinking  it  would  advance,  and  that  it  was  an  act  which 
was  in  furtherance  of,  and  done  intending  it  to  be  in  fur- 
therance of   the  very  object  which   the  rising  had  taken 
place  in  order  to  promote,  and  to  get  rid  of   the  govern- 
Hient,  who,  he  might,  until  he  had  absolutely  got  into  the 
place,  have  supposed  were  resisting  the  entrance  of    the 
people  to  that  place.     That,  I  think,  is  the  fair  and  reason- 
able presumption  to  draw  from  the  facts  of  the  case.     I 
do  not  know  that  it  is  necessary  to  give  any  opinion  as  to 
the  exact  moment  when  the  shot  was  fired;   there  is  some 
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conflict  about  it.  There  is  evidence  that  there  was  great 
confusion;  there  is  evidence  of  shots  fired  after  the  shot 
which  Castioni  fired ;  and  all  I  can  say  is,  that  looking  at 
it  as  a  question  of  fact,  I  have  come  to  the  conclusion  that 
at  the  time  at  which  that  shot  was  fired  he  acted  in  the 
unlawful  rising  to  which  at  that  time  he  was  a  party,  and 
an  active  party  —  a  person  who  had  been  doing  active  work 
from  a  very  much  earlier  period,  and  in  which  he  was  still 
actively  engaged.  That  being  so,  I  think  the  writ  ought 
to  issue,  and  that  we  should  be  acting  contrary  to  the 
spirit  of  this  enactment,  and  to  the  fair  meaning  of  it,  if 
we  were  to  allow  him  to  be  detained  in  custody  longer." 


UNITED  STATES  v.  RAUSCHEB. 
(119  U.  8.  407.) 

APART    FROM    TREATY,     NO    OBLIGATION     TO    EXTRADITE 

EXTRADITED  PERSON  TO  BE  TRIED  ONLT   FOR  CRIMES    FOB 
WHICH  HE  IS  EXTRADITED. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  certificate  of  division  of 
opinion  between  the  Judge  holding  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York, 
arising  after  verdict  of  guilty,  and  before  judgment,  on  a 
motion  in  arrest  of  judgment. 

The  prisoner,  William  Kauscher,  was  indicted  by  a 
grand  jury,  for  that,  on  the  9th  day  of  October,  1884,  on 
the  high  seas,  out  of  the  jurisdiction  of  any  particular 
State  of  the  United  States,  and  within  the  admiralty  and 
maritime  jurisdiction  thereof,  he,  the  said  William 
Rauscher,  being  then  and  there  second  mate  of  the  ship 
J.  F.  Chapman,  unlawfully  made  an  assault  upon  Janssen, 
one  of  the  crew  of  the  vessel  of  which  he  was  an  oflicer, 
and  unlawfully  inflicted  upon  said  Janssen   cruel  and  uu- 
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nsnal  punishment.     This  indictment  was  found  under  sec. 
5347  of  the  Revised  Statutes  of  the  United  States. 

The  treaty  with  Great  Britain,  under  'which  the 
defendant  was  surrendered  by  that  government  to  ours 
upon  a  charge  of  murder,  is  that  of  August  9, 1842,  styled 
*•  A  treaty  to  settle  and  define  the  boundaries  between  the 
territories  of  the  United  States  and  the  possessions  of  Her 
Britannic  Majesty  in  North  America;  for  the  final 
suppression  of  the  African  slave  trade ;  and  for  the  giving 
up  of  criminals,  fugitive  from  justice,  in  certain  cases." 
8  Stat.  576. 

With  the  exception  of  this  caption,  the  tenth  article  of 
the  treaty  contains  all  that  relates  to  the  subject  of  ex- 
tradition of  criminals.  That  article  is  here  copied,  as 
follows : — 

*^  It  is  agreed  that  the  United  States  and  Her  Britannic 
Majesty  shall,  upon  mutual  requisition  by  them,  or  their 
ministers,  officers,  or  authorities,  respectively  made,  de- 
liver up  to  justice  all  persons  who,  being  charged  with  the 
crime  of  murder,  or  assault  with  intent  to  commit  murder, 
or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utter- 
ance of  forged  paper,  committed  within  the  jurisdiction  of 
either,  shall  seek  an  asylum,  or  shall  be  found,  within  the 
territories  of  the  other :  provided  that  this  shall  only  be 
done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged 
shall  be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial,  if  the  crime  or  offense  had  there  been 
committed;  and  the  respective  judges  and  other  magistrates 
of  the  two  governments  shall  have  power,  jurisdiction  and 
authority  upon  complaint  made  under  oath,  to  issue  a  war- 
rant for  the  apprehension  of  the  fugitive  or  person  so 
charged,  that  he  may  be  brought  before  such  judge  or 
other  magistrates,  respectively,  to  the  end  that  the  evidence 
of  cnminality  may  be  heard   and  considered ,  and  if,  on 
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such  hearing,  the  evidence  be  deemed  sufficient  to  sustain 
the  charge,  it  shall  be  the  duty  of  the  examining  judge  or 
magistrate  to  certify  the  same  to  the  proper  executive 
authority,  that  a  warrant  may  issue  for  the  surrender  of 
such  fugitive." 

Not  only  has  the  general  subject  of  the  extradition  of 
persons  charged  with  crime  in  one  country,  who  have  fled 
to  and  sought  refuge  in  another,  been  a  matter  of  much 
consideration  of  hite  years  by  the  executive  departments 
and  statesmen  of  the  governments  of  the  civilized  portion 
of  the  world,  by  various  publicists  and  writers  on  interna- 
tional law,  and  by  specialists  on  that  subject,  as  well  as  by 
the  courts  and  judicial  tribunals  of  different  countries,  but 
the  precise  questions  arising  under  this  treaty,  as  presented 
by  the  certificate  of  the  judges  in  this  case,  have  recently 
been  very  much  discussed  in  this  country  and  in  Great 
Britain. 

It  is  only  in  modern  times  that  the  nations  of  the  earth 
have  imposed  upon  themselves  the  obligation  of  delivering 
up  these  fugitives  from  justice  to  the  states  where  their 
crimes  were  committed,  for  trial  and  punishment.  This 
has  been  done  generally  by  treaties  made  by  one  indepen- 
dent government  with  another.  Prior  to  these  treaties, 
and  apart  from  them,  it  may  be  stated  as  the  general  re- 
sult of  the  writers  upon  international  law,  that  there  was 
no  well-defined  obligation  on  one  country  to  deliver  up  such 
fugitives  to  another,  and  though  such  delivery  was  often 
made,  it  was  upon  the  principle. of  comity,  and  within  the 
discretion  of  the  government  whose  action  was  invoked; 
and  it  has  never  been  recognized  as  among  those  obliga- 
tions of  one  government  towards  another  which  rest  upon 
established  principles  of  international  law. 

Whether  in  the  United  States,  in  the  absence  of  anv 
treaty  on  the  subject  with  a  foreign  nation  from  whose 
justice  a  fugitive  maybe  found  in  one  of  the  States,  and  in 
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the  absence  of  any  act  of  Congress  upon  the  subject,  a 
State  can,  through  its  own  judiciary  or  executive,  surrender 
him  for  trial  to  such  foreign  nation,  is  a  question  which 
has  been  under  consideration  by  the  courts  of  this  country 
without  any  very  conclusive  result. 

In  the  case  of  Daniel  Washburn,  4  Johns.  Ch.  106;  8.  c. 
8  Am.  Dec.  548,  who  was  arrested  on  a  charge  of  theft 
committed  in  Canada  and  brought  before  Chancellor  Kent 
upon  a  writ  of  habeas  corpus,  that  distinguished  jurist 
held  that,  irrespective  of  all  treaties,  it  was  the  duty  of  a 
State  to  surrender  fugitive  criminals.  The  doctrine  of  this 
obligation  was  presented  with  great  ability  by  that  learned 
jurist;  but  shortly  afterward  Chief  Justice  Tilghman,  in 
the  case  of  Short  v.  Deacon,  10  S.  &  R.  125,  in  the 
Supreme  Court  of  Pennsylvania,  held  the  contrary  opinion — 
that  the  delivery  up  of  a  fugitive  was  an  affair  of  the 
executive  branch  of  the  national  government,  to  which  the 
demand  of  the  foreign  power  must  be  addressed ;  that 
judges  could  not  legally  deliver  up,  nor  could  they  com- 
mand the  executive  to  do  so ;  and  that  no  magistrate  in 
Pennsylvania  had  the  right  to  cause  a  person  to  be  arrested 
in  order  to  afford  the  President  of  the  United  States  an 
opportunity  to  deliver  him  up,  because  the  President  had 
already  declared  he  would  not  do  so. 

In  the  case  of  Holmes  v.  Jennison,  14  Pet.  540,  on  a  . 
writ  of  error  to  the  Suprreme  Court  of  Vermont,  it 
appears  that  application  had  been  made  to  the  President 
for  the  extradition  of  Holmes,  a  naturalized  citizen  of  the 
United  States,  who  was  charged  with  having  committed 
murder  in  Lower  Canada.  There  being  then  no  ex- 
tradition treaty  between  the  two  governments,  the  President 
declined  to  act,  through  an  alleged  want  of  power. 
Holmes  having  been  arrested  under  authority  from  Gover- 
nor Jennison,  of  Vermont,  obtained  a  writ  of  habeas  corpus 
from  the  Supreme  Court  of  that  State,   and   the  sheriff 
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returned  that  he  was  detained  under  an  order  of  the  gov- 
ernor, which  commanded  the  sheriff  to  deliver  him  up  to 
the  authorities  of  Lower  Canada,  and  the  Supreme  Court 
of  the  State  held  the  return  sufficient.  On  the  writ  of 
error  from  the  Supreme  Court  of  the  United  States  two 
questions  were  presented,  first,  whether  a  writ  of  errur 
would  lie  in  such  case  from)  that  court  to  the  Supreme 
Court  of  the  State;  and,  second,  whether  the  judgment  of 
the  latter  court  was  right.  The  eight  judges  who  heard 
the  case  in  this  court  were  equally  divided  in  opinion  on 
the  first  of  these  questions,  and  therefore  no  authoritative 
decision  of  the  principal  question  could  be  made.  A  very 
able  and  learned  opinion  in  favor  of  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States,  and 
against  the  right  attempted  to  be  exercised  by  the  governor 
of  Vermont,  was  delivered  by  Chief  Justice  Taney,  with 
whom  concurred  Justices  Story,  McLean,  and  Wayne. 
Justices  Thompson,  Barbour,  and  Catron  delivered  sep- 
arate opinions,  denying  the  power  of  the  Supreme  Court  of 
the  United  States  to  revise  the  judgment  of  the  Supreme 
Court  of  Vermont.  These  latter,  with  whom  concurred 
Justice  Baldwin,  did  not  express  any  clear  opinion  upon 
the  power  of  the  authorities  of  the  State  of  Vermont, 
either  executive  or  judicial,  to  deliver  Holmes  to  the  gov- 
'  ernment  of  Canada ;  but,  upon  return  of  the  case  to  the 
Supreme  Court  of  that  State,  it  seems  that  the  court  was 
satisfied  by  the  arguments  of  the  Chief  Justice  and  those 
who  concurred  with  him  of  the  error  of  its  position,  and 
Holmes  was  discharged. 

Fortunately,  this  question,  with  others  which  might  arise 
in  the  absence  of  treaties  or  acts  of  Congress  on  the  sub- 
ject, is  now  of  very  little  importance,  since,  with  nearly 
all  the  nations  of  the  world  with  whom  our  relations  are 
such  that  fugitives  from  justice  may  be  found  within  their 
dominions   or  within  ours,  we  have  treaties  which  govern 


PEACE,    OR   THE   NORMAL   RELATION   OF   STATES.       311 

the  rights  and  conduct  of  the  parties  in  such  cases.  These 
treaties  are  also  supplemented  by  acts  of  Congress,  and 
both  are  in  their  nature  exclusive. 

The  case  we  have  under  consideration  arises  under  one 
of  these  treaties  made  between  the  United  States  and  Great 
Britain,  the  country  with  which,  on  account  of  our  intimate 
relations,  the  cases  requiring  extradition  are  likely  to  be 
most  numerous.  This  treaty  of  1842  is  supplemented  by 
the  acts  of  Congress  of  August  12,  1848,  9  Stat.  302,  and 
March  3,  1869,  15  Stat.  337,  the  provisions  of  which  are 
embodied  in  sections  5270,  5272,  and  5275  of  the  Revised 
Statutes,  under  Title  LXVI,  Extradition. 

The  treaty,  itself,  in  reference  to  the  very  matter  sug- 
gested in  the  questions  certified  by  the  judges  of  the 
Circuit  Court,  has  been  made  the  subject  of  diplomatic 
negotiations  between  the  Executive  Department  of  this 
country  and  the  government  of  Great  Britain  in  the  Cases  of 
Winslow  and  Lawrence.  Winslow,  who  was  charged  with 
forgery  in  the  United  States,  had  taken  refuge  in  England, 
and,  on  demand  being  made  for  his  extradition,  the  Foreign 
Office  of  that  country  required  a  preliminary  pledge  from 
our  government  that  it  would  not  try  him  for  any  other 
offense  than  the  forgery  for  which  he  was  demanded.  To 
this  Mr.  Fish,  the  Secretary  of  State,  did  not  accede,  and 
was  informed  that  the  reason  of  the  demand  on  the  part  of 
the  British  government  was  that  one  Lawrence,  not  long 
previously  extradited  under  the  same  treaty,  had  been 
prosecuted  in  the  courts  of  this  country  for  a  different 
offense  from  that  for  which  he  had  been  demanded  from 
Great  Britain,  and  for  the  trial  of  which  he  was  delivered 
up  by  that  government.  Mr.  Fish  defended  the  right  of 
the  government  or  state  in  which  the  offense  was  com- 
mitted to  try  a  person  extradited  under  this  treaty  for  any 
other  criminal  offense,  as  well  as  for  the  one  for  which  the 
extradition  had  been  demanded;  while  Lord  Derby,  at  the 
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head  of  the  Foreign  Office  in  England,  construed  the  treaty 
as  requiring  the  government  which  had  demanded  the  ex- 
tradition  of  an  offender  against  its  laws  for  a  prescribed 
offense,  mentioned  in  the  treaty  and  in  the  demand  for  his 
extradition,  to  try  him  for  that  offense  and  for  no  other. 
The  correspondence  is  an  able  one  upon  both  sides,  and 
presents  the  question  which  we  are  now  required  to  decide, 
as  to  the  construction  of  the  treaty  and  the  effect  of  the 
acts  of  Congress  already  cited,  and  of  a  statute  of  Great 
Britain  of  1870  on  the  same  subject.  The  negotiations 
between  the  two  governments,  however,  on  that  subject 
were  inconclusive  in  any  other  sense  than  that  TTinslow 
was  not  delivered  up  and  Lawrence  was  never  actually 
brought  to  judgment  for  any  other  offense  than  that  for 
which  his  extradition  was  demanded. 

The  question  was  also  discussed  in  the  House  of  Lords, 
and  Lord  Derbv  stated  and  defended  his  views  of  the  con- 
struction  of  the  treaty  with  marked  ability,  while  he  con- 
ceded that  the  act  of  Parliament  on  that  subject,  which 
declared  that  the  person  extradited  could  be  tried  for  no^ 
other  offense  than  that  for  which  he  had  been  demanded, 
had  no  obligatory  force  upon  the  United  Stiites  as  one  of 
the  parties  to  the  treaty.  Foreign  Relations  of  the  United 
States,  1876-7,  pp.  204-307. 

The  subject  was  also  very  fully  discussed  by  Mr. 
William  Beach  Lawrence,  a  very  learned  authority  on 
matters  of  international  law  living  in  this  country,  in 
several  published  articles.  Albany  Law  Journal,  vol,  14,  p. 
85;  vol.  15,  p.  224;  vol.  16,  p.  361.  In  these  the  author, 
with  his  usual  ability,  maintains  the  proposition,  that  a 
person  delivered  up  under  this  treaty  on  a  demand  charging 
him  with  a  specific  offense,  mentioned  in  it,  can  only  be 
tried  by  the  country  to  which  he  is  delivered  for  that 
specific  offense,  and  is  entitled,  unless  found  guilty  of  that, 
to  be  restored  in  safety  to  the  country  of  his  asylum  at  the 
time  of  his  extradition. 
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A  very  able  article  arising  out  of  the  same  public  dis- 
cussion at  that  time,  to  wit,  1876,  is  found  in  the  American 
Law  Review,  said  to  have  been  written  by  JudgeLowell,  of 
the  United  States  Court  at  Boston,  in  which,  after  an  ex- 
amination of  the  authorities  upon  the  general  rule, 
independent  of  treaties,  as  found  in  the  continental  writers 
on  international  law,  he  says,  that  rule  is,  that  the  person 
whose  extradition  has  been  granted,  cannot  be  prosecuted 
and  tried  except  for  the  crime  for  which  his  extradition  has 
been  obtained ;  and  entering  upon  the  question  of  the  con- 
struction of  the  treaty  of  1842,  he  gives  to  it  the  same 
effect  in  regard  to  that  matter.  10  Am.  Law  Review 
1875-6,  p.  617. 

Mr.  David  Dudley  Field,  in  his  draft  of  an  outline  for 
an  international  code  published  about  the  same  time,. 
adopts  the  same  principle.  Field's  International  Code, 
section  237,  p.  122.  It  is  understood  that  the  rule  which 
he  lays  down  represents  as  well  what  he  understands  to  be 
existing  law,  as  also  what  he  supposes  it  should  be. 

A  very  learned  and  careful  work,  published  in  this 
country  by  Mr.  Spear,  in  1879,  and  a  second  edition  in 
1884,  aftier  considering  all  the  correspondence  between  our 
government  and  Great  Britain  upon  the  subject,  the  debate 
in  the  House  of  Lords,  the  articles  of  Mr.  Lawrence  and 
Judge  Lowell,  as  well  as  the  treatise  of  Mr.  Clarke,  an 
English  writer,  with  a  very  exhaustive  examination  of  all 
the  decisions  in  this  country  relating  to  this  matter,  arrives 
at  the  same  conclusion.  This  examination  by  Mr.  Spear 
is  so  full  and  careful,  that  it  leaves  nothing  to  be  desired 
in  the  way  of  presentation  of  authorities. 

The  only  English  work  on  the  subject  of  extradition  we 
have  been  able  to  find  which  discusses  this  subject  is  a 
small  manual  by  Edward  Clarke  of  Lincoln's  Inn,  pub- 
lished in  1867.  He  adopts  the  same  view  of  the  construc- 
tion of  this  treaty  and  of  the  general  principles  of   inter- 
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national  law  npon  the  subject  which  we  have  jast  indi- 
cated. 

Turning  to  seek  in  judicial  decisions  for  authority  upon 
the  subject,  as  might  be  anticipated  we  meet  with  nothing  in 
the  English  courts  of  much  value,  for  the  reason  that  treaties 
made  by  the  Crown  of  Great  Britain  with  other  nations 
are  not  in  those  courts  considered  as  part  of  the  law  of  the 
laud,  but  the  rights  and  the  duties  growing  out  of  those 
treaties  are  looked  upon  in  that  country  as  matters  con- 
fided wholly  for  their  execution  and  enforcement  to  the 
executive  branch  of  the  government.  Speaking  of  the 
Ashburton  treaty  of  1842,  which  we  are  now  construing, 
Mr.  Clarke  says,  that,  *<  in  England  the  common  law 
being  held  not  to  permit  the  surrender  of  a  criminal,  this 
provision  could  not  come  into  effect  without  an  act  of  Par- 
liament, but  in  the  United  States  a  treaty  is  as  binding  as 
an  Act  of  Congress."     Clarke  of  Extradition,  38. 

This  difference  between  the  judicial  powers  of  the  courts 
of  Great  Britain  and  of  this  country  in  regard  to  treaties 
is  thus  alluded  toby  Chief  Justice  Marshall  in  the  Supreme 
Court  of  the  United  States :  — 

"  A  treaty  is  in  its  nature  a  contract  between  two  na- 
tions, not  a  legislative  act.  It  does  not  generally  effect,  of 
itself,  the  object  to  be  accomplished,  especially  so  far  as 
its  operation  is  infra-territorial ;  but  is  carried  into  execu- 
tion by  the  sovereign  power  of  the  respective  parties  to  the 
instrument.  In  the  United  States  a  different  principle  is 
established.  Our  Constitution  declares  a  treaty  to  be  the 
law  of  the  land.  It  is,  consequently,  to  be  regarded  in 
courts  of  justice  as  equivalent  to  an  act  of  the  legislature, 
whenever  it  operates  of  itself  without  the  aid  of  any  legis- 
lative provision.  But  when  the  terms  of  the  stipulation 
import  a  contract,  when  either  of  the  parties  engages  to 
perform  a  particular  act,  the  treaty  addresses  itself  to  the 
political,  not  the  judicial  department;  and  the  legislature 
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must  execute  the  contract  before  it  can  become  a  rule  for 
the  court."     Foster  v.  Neilson,  2  Pet.  253,  314. 

This  whole  subject  is  fully  considered  in  the  Head 
Money  Cases,  112  U.  S.  580,  in  which  the  effect  of  a 
treaty  as  a  part  of  the  law  of  the  land,  as  distinguished 
from  its  aspect  as  a  mere  contract  between  independent 
nations,  is  expressed  in  the  following  language :  — 

•*  A  treaty  is  primarily  a  compact  between  independent 
nations.  It  depends  for  the  enforcement  of  its  provisions 
on  the  interest  and  the  honor  of  the  governments  which 
are  parties  to  it.  If  these  fail,  its  infraction  becomes  the 
subject  of  international  negotiations  and  reclamations,  so 
far  as  the  injured  party  chooses  to  seek  redress,  which 
may  in  the  end  be  enforced  by  actual  war.  It  is 
obvious  that  with  all  this  the  judicial  courts  have 
nothing  to  do  and  can  give  no  redress.  But  a  treaty 
may  also  contain  provisions  which  confer  certain  rights 
upon  the  citizens  or  subjects  of  one  of  the  nations  resid- 
ing in  the  territorial  limits  of  the  other,  which  partake 
of  the  nature  of  municipal  law,  and  which  are  capable  of 
enforcement  between  private  parties  in  the  courts  of  the 
country.  An  illustration  of  this  character  is  found  in 
treaties  which  regulate  the  mutual  rights  of  citizens  and 
subjects  of  the  contracting  nations  in  regard  to  rights  of 
property  by  descent  or  inheritance,  when  the  individuals 
concerned  are  aliens.  The  Constitution  of  the  United 
States  places  such  provisions  as  these  in  the  same  category 
as  other  laws  of  Congress  by  its  declaration  that  *  this 
Constitution  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made  or  which  shall  be  made  under  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land.' 
A  treaty,  then,  is  a  law  of  the  land,  as  an  act  of  Congress 
is,  whenever  its  provisions  prescribe  a  rule  by  which  the 
rights  of  the  private  citizen  or  subject  may  be  determined. 
And  when  such,  rights  are  of  a  nature  to  be  enforced  in  a 
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court  of  justice,  that  court  resorts  to  the  treaty  for  a  rule 
of  decisions  for  the  case  before  It  as  it  would  to  a  statute." 
Pp.  ^98-9.  See  also  Chew  Heong  v.  United  States,  112 
U.  S.  536,  540,  565. 

The  treaty  of  1842  being,  therefore,  the  supreme  law  of 
the  land,  which  the  courts  are  bound  to  take  judicial  notice 
of,  and  to  enforce  in  any  appropriate  proceeding  the  rights 
of  persons  growing  out  of  that  treaty,  we  proceed  to  in- 
quire, in  the  first  place,  so  far  as  pertinent  to  the  questions 
certified  by  the  circuit  judges,  into  the  true  construction  of 
the  treaty.     We  have  already  seen  that,  according  to  the 
doctrine  of  publicists  and  writers  on  international  law,  the 
country  receiving  the  offender  against  its  laws  from  another 
country  has  no  right  to  proceed  against  him  for  any  other 
offense  than  that  for  which  he  has  been  delivered  up.     This 
is  a  principle  which' commends  itself  as  an  appropriate  ad- 
junct to  the  discretionary  exercise  of  the  power  of  rendition, 
because  it  can  hardly  be  supposed  that  a  government  which 
was  under  no  treaty  obligation  nor  any  absolute  obligation 
of  public  duty  to  seize  a  person  who  had  found  an  asylum 
within  its  bosom  and  turn  him  over  to  another  country  for 
trial,  would  be  willing  to  do  this,  unless  a  case  wasmadeof 
some   specific  offence  of  a  character  which   justified  the 
government  in  depriving  the  party  of  his  asylum.     It  is 
unreasonable  that  the  country  of  the  asylum  should  be  ex- 
pected to  deliver  up  such  person  to  be  dealt  with  by  the 
demanding  government  without  any  limitation,  implied  or 
otherwise,  upon  its  prosecution  of  the  part3^     In  exercis- 
ing its  discretion,  it  might  be  very  willing  to  deliver  up  of- 
fenders against  such  laws  as  were  essential  to  the  protec- 
tion of  life,  liberty,  and  person,  while  it  would  not  be  will- 
ing to  do  this  on  account  of  minor  misdemeanors  or  of  a 
certain  class  of  political  officers  in  which  it  would  have  no 
interest  or  sympathy.     Accordingly,  it  has  been  the  policy 
of  all  governments  to  grant  an  asylum  to  persons  who  have 
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fled  from  their  homes  on  account  of  political  disturbances, 
and  who  might  be  there  amenable  to  laws  framed  with 
regard  to  such  subjects,  and  to  the  personal  allegiance 
of  the  party.  In  many  of  the  treaties  of  extradition  be- 
tween the  civilized  nations  of  the  world,  there  is  express 
exclusion  of  the  right  to  demand  the  extradition  of  offend- 
ers against  such  laws,  and  in  none  of  them  is  this  class  of 
offenses  mentioned  as  being  the  foundation  of  extra- 
dition proceedings.  Indeed,  the  enumeration  of  offenses 
in  most  of  these  treaties,  and  especially  in  the  treaty  now 
under  consideration,  is  so  specific,  and  marked  by  such  a 
clear  line  in  regard  to  the  magnitude  and  importance  of 
those  offenses,  that  it  is  impossible  to  give  any  other  in- 
terpretation to  it  than  that  of  the  exclusion  of  the  right 
of  extradition  for  any  others. 

It  is,  therefore,  very  clear  that  this  treaty  did  not  intend 
to  depart  in  this  respect  from  the  recognized  public  law 
which  had  prevailed  in  the  absence  of  treaties,  and  that  it 
was  not  intended  that  this  treaty  should  be  used  for  any 
other  purpose  than  to  secure  the  trial  of  the  person  extra- 
dited for  one  of  the  offenses  enumerated  in  the  treaty. 
This  is  not  apparent  from  the  general  principle  that  the 
specific  enumeration  of  certain  matters  and  things  implied 
the  exclusion  of  all  others,  but  the  entire  face  of  the 
treaty,  including  the  processes  by  which  it  is  to  be  carried 
into  effect,  confirms  this  view  of  the  subject.  It  is  un- 
reasonable to  suppose  that  any  demand  for  rendition 
framed  upon  a  general  representation  to  the  government 
of  the  asylum,  (if  we  may  use  such  an  expression,) 
that  the  party  for  whom  the  demand  was  made  was 
guilty  of  some  violation  of  the  laws  of  the  country 
which  demanded  him,  without  specifying  any  particular 
offense  with  which  he  was  charged,  and  even  without 
specifying  an  offense  mentioned  in  the  treaty,  would 
receive  any  serious  attention ;  and  yet  such  is  the  effect 
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of  the  construotion  that  the  party  is  properly  liable 
to  trial  for  any  other  offense  than  that  for  which  he 
was  demanded,  and  which  is  described  in  the  treaty. 
There  would,  under  that  view  of  the  subject,  seem  to 
be  no  need  of  a  description  of  a  specific  offense  in  making^ 
the  demand.  But,  so  far  from  this  being  admissible,  the 
treaty  not  only  provides  that  the  party  shall  be  charged 
with  one  of  the  crimes  mentioned,  to  wit,  murder,  assault 
with  intent  to  commit  murder,  piracy,  arson,  robbery, 
forgery,  or  the  utterance  of  fprged  paper,  but  that  evi- 
dence shall  be  produced  to  the  judge  or  magistrate  of 
the  country  of  which  such  demand  is  made,  of  the  com- 
mission of  such  an  offcAse,  and  that  this  evidence  shall  be 
such  as  according  to  the  law  of  that  country  would  justify 
the  apprehension  and  commitment  for  trial  of  the  person 
so  charged.  If  the  proceedings  under  which  the  party  is 
arrested  in  a  country  where  he  is  peaceably  and  quietly 
living,  and  to  the  protection  of  whose  laws  he  is  entitled, 
are  to  have  no  influence  in  limiting  the  prosecution  in  the 
country  where  the  offense  is  charged  to  have  been  com- 
mitted, there  is  very  little  use  for  this  particularity  in 
charging  a  specific  offense,  requiring  that  offense  to  be  one 
mentioned  in  the  treaty,  as  well  as  sufficient  evidence  of 
the  party's  guilt  to  put  him  upon  trial  for  it.  Nor  can  it 
be  said  that,  in  the  exercise  of  such  a  delicate  power 
under  a  treaty  so  well  guarded  in  every  particular,  its 
provisions  are  obligatory  alone  on  the  State  which  makes 
the  surrender  of  the  fugitive,  and  that  that  fugitive 
passes  into  the  hands  of  the  country  which  charges  him 
with  the  offense,  free  from  all  the  positive  requirements 
and  just  implications  of  the  treaty  under  which  the 
transfer  of  his  person  takes  place.  A  moment  before  he 
is  under  the  protection  of  a  government  which  has  afforded 
him  an  asylum  from  which  he  can  only  be  taken  under  a 
very  limited  form  of  procedure,  and  a  moment  after  he  is 
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found  in  the  possession  of  another  sovereign  by  virtue  of 
that  proceeding,  but  divested  of  all  the  rights  which  he  had 
the  moment  before,  and  of  all  the  rights  which  the  law 
governing  that  proceeding  was  intended  to  secure. 

If  upon  the  face  of  this  treaty  it  could  be  seen  that  its 
sole  object  was  to  secure  the  transfer  of  an  individual  from 
the  jurisdiction  of  one  sovereign  to  that  of  another,  the 
argument  might  be  sound ;  but  as  this  right  of  transfer, 
the  right  to  demand  it,  the  obligation  to  grant  it,  the  pro- 
ceedings under  which  it  takes  place,  all  show  that  it  is  for 
a  limited  and  defined  purpose  that  the  transfer  is  made  it 
is  impossible  to  conceive  of  the  exercise  of  jurisdiction  in 
such  a  case  for  any  other  purpose  than  that  mentioned  in 
the  treaty,  and  ascertained  by  the  proceedings  under  which 
the  party  is  extradited,  without  an  implication  of  fraud 
upon  the  rights  of  the  party  extradited,  and  of  bad  faith  to 
the  country  which  permitted  his  extradition.  No  such  view 
of  solemn  public  treaties  between  the  great  nations  of  the 
earth  can  be  sustained  by  a  tribunal  called  upon  to  give 
judicial  construction  to  them. 

The  opposite  view  has  been  attempted  to  be  maintained 
in  this  country  upon  the  ground  that  there  is  no  express 
limitation  in  the  treaty  of  the  right  of  the  country  in  which 
the  offense  was  committeed  to  try  the  person  for  the  crime 
alone  for  which  he  was  extradited,  and  that  once  being 
within  the  jurisdiction  of  that  country,  ho  matter  by  what 
contrivance  or  fraud  or  by  what  pretense  of  establishing 
a  charge  provided  for  by  the  extradition  treaty  he  may  have 
been  brought  within  the  jurisdiction,  he  is,  when  here, 
liable  to  be  tried  for  any  offense  against  the  laws  as  though 
arrested  here  originally.  This  proposition  of  the  absence 
of  express  restriction  in  the  treaty  of  the  right  to  try  him 
for  other  offenses  than  that  for  which  he  was  extradited, 
is  met  by  the  manifest  scope  and  object  of  thetreaty  itself. 
The  caption  of  the  treaty,  already  quoted,  declaring  that 
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its  purpose  is  to  settle  tbe  boundary  line  between  the  two 
governments ;  to  provide  for  the  final  suppression  of  the 
African  slave  trade;  adds,  '^  and  for  tbe  giving  up  of 
criminals,  fugitives  from  justice,  in  certain  cases."  The 
treaty,  then,  requires,  as  we  have  already  said,  that  there 
shall  be  given  up,  upon  requisition  respectively  made  by 
the  two  governments,  all  persons  charged  with  any  of  the 
seven  crimes  enumerated,  and  the  provisions  giving  a  party 
an  examina).ion  before  a  proper  tribunal,  in  which,  before 
he  shall  be  delivered  up  on  this  demand,  it  must  be  shown 
that  the  offense  for  which  he  is  demanded  is  one  of  those 
enumerated,  and  that  the  proof  is  sufficient  to  satisfy  the 
court  or  magistrate  before  whom  this  examination  takes 
place  that  ho  is  guilty,  and  such  as  the  law  of  the  State  of 
the  asylum  requires  to  establish  such  guilt,  leave  no  room 
to  doubt  that  the  fair  purpose  of  the  treaty  is,  that  the 
person  shall  be  delivered  up  to  be  tried  for  that  offense  and 
for  no  other. 

If  there  should  remain  any  doubt  upon  this  construction 
of  the  treaty  itself,  the  language  of  two  acts  of  Congress, 
heretofore  cited,  incorporated  in  the  Revised  Statutes, 
must  set  this  question  at  rest.  It  is  there  declared.  Rev. 
Stat.  Section  5272,  the  two  preceding  sections  having 
provided  for  a  demand  upon  this  country  and  for  the 
inquiry  into  the  guilt  of  the  party,  that  **  it  shall  be  law- 
ful for  the  Secretary  of  State,  under  his  hand  and  seal  of 
office,  to  order  the  person  so  committed  to  be  delivered  to 
such  person  or  persons  as  shall  be  authorized,  in  the  name 
and  on  behalf  of  such  foreign  government  to  be  tried  for 
the  crime  of  which  such  persons  shall  be  delivered  up 
accordingly." 

For  the  protection  of  persons  brought  into  this  country 
by  extradition  proceedings  from  a  foreign  country,  sectioa 
5275  of  the  Revised  Statutes  provides :  — 

*«  Whenever  any  person  is  delivered  by  any  foreign  gov- 
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erument  to  an  agent  of  the  United  States,  for  the  purpose 
of  being  brought  within  the  United  States  and  tried  for 
any  crime  for  which  he  is  duly  accused,  the  President  shall 
have  power  to  take  all  necessary  measures  for  the  trans- 
portation and  safe-keepiug  of  such  accused  person,  and  for 
bis  security  against  lawless  violence,  until  the  final  conclu- 
sion of  his  trial  for  the  crimes  or  ofPenses  specified  in  the 
warrant  or  extradition,  and  until  his  final  discharge  from 
custody  or  imprisonment  for  or  on  account  of  such  crimes 
or  offenses,  and  for  a  reasonable  time  thereafter,  and  may 
employ  such  portion  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  as  may  be 
necessary  for  the  safe-keeping  and  protection  of  the 
accused.*' 

The  obvious  meaning  of  these  two  statutes,  which  have 
reference  to  all  treaties  of  extradition  made  by  the  United 
States,  is  that  the  party  shall  not  be  delivered  up  by  this 
government  to  be  tried  for  any  other  offense  than  that 
charged  in  the  extradition  proceedings;  and  that,  when 
brought  into  this  country  upon  similar  proceedings,  he 
shall  not  be  arrested  or  tried  for  any  other  offense  than 
that  with  which  he  was  charged  in  those  proceedings,  un- 
till  he  shall  have  had  a  reasonable  time  to  return  unmo- 
lested to  the  country  from  which  he  was  brought.  This  is 
undoubtedly  a  congressional  construction  of  the  purpose 
and  meaning  of  extradition  treaties  such  as  the  one  we 
have  under  consideration,  and  whether  it  is  or  not,  it  is 
conclusive  upon  the  judiciary  of  the  right  conferred  upon 
persons  brought  from  a  foreign  country  into  this  under 
such  proceedings. 

The  right,  as  we  understand  it,  is  that  he  shall  be  tried  only 
for  the  offense  with  which  he  is  charged  in  the  extradition 
proceedings  and  for  which  he  was  delivered  up,  and  that  if 
not  tried  for  that  or  after  trial  and  acquittal,  he  shall  have 
B,  reasonable  time  to  leave  the  country  before  he  is  arrested 
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upon  the  charge  of  any  other  crime  committed  previous  to 
his  extradition. 

NEELT  V.  HENKEL. 
(180  U.  8.  109.) 

EXTRADITION   BETWEEN     *<  OCCUPIED   TEBBTOBY  AND   OCCU- 
PYING  STATE." 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 
After  referring  to  section  5270  of  the  Revised  Statutes 
and  the  amendment  to  this  of  June  Sth,  1900,  he  said :  — 

On  the  28th  day  of  June,  1900,  a  warrant  was  issued  by 
Judge  Lacombe  of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  commanding  the 
arrest  of  Charles  F.  W.  Neely,  who  *  being  then  and  there 
a  public  employ^,  to  wit,  Finance  Agent  of  the  Depart- 
ment of  Posts  in  the  City  of  Havana,  Island  of  Cuba,  on 
the  6th  day  of  May  in  the  year  of  our  Lord  one  thousand 
nine  hundred,  or  about  that  time,  having  then  and  there 
charge  of  the  collection  and  deposit  of  moneys  of  the  De- 
partment of  Posts  of  the  said  city  of  Havana,  did  unlaw- 
fully and  feloniously  take  and  embezzle  from  the  public 
funds  of  the  said  Island  of  Cuba  the  sum  of  ten  thousand 
dollars  and  more,  being  then  and  there  moneys  and  funds 
which  had  come  into  his  charge  and  under  his  control  in 
his  capacity  as  such  public  employ^  and  finance  agent,  as 
aforesaid,  and  by  reason  of  his  saidoflSce  and  employment, 
thereby  violating  chapter  10,  article  401,  of  the  penal  code 
of  the  said  Island  of  Cuba  —  that  is  to  say,  a  crime  within 
the  meaning  of  the  said  act  of  Congress,  approved  June 
6,  1900,  as  aforesaid,  relating  to  the  «  embezzlement  or 
criminal  malversation  of  the  public  funds  committed  by 
public  officers,  employes,  or  depositaries.  The  warrant 
directed  the  accused  to  be  brought  before  the  judge  in 
order  that  the  evidence  of  probable  cause  as  to  his  guilt 
could  be  heard  and  considered,  and,  if  deemed  sufficient^ 
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that  the  same  might  be  certified  with  a  copy  of  all  the  pro- 
ceedings to  the  Secretary  of  State,  that  an  order  might 
issue  for  his  return  and  surrender  pursuant  to  the  authority 
of  the  above  act  of  Congress. 

The  warrant  of  arrest  was  based  on  a  verified  written 
complaint  of  an  Assistant  United  States  Attorney  for  the 
Southern  District  of  New  York. 

On  the  same  day  and  upon  a  like  complaint  a  warrant  was 
issued  against  Neely  by  the  same  judge,  commanding  his 
arrest  for  the  crime  of  having  unlawfully  and  fraudulently — 
while  employed  in  and  connected  with  the  business  and  oper- 
ations of  a  branch  of  the  service  of  the  Department  of  Posts 
in  Havana,  Cuba,  between  July  Ist,  1899,  and  May  1, 
1900  —  embezzled  and  converted  to  his  own  use  postage 
stamps,  moneys,  funds  and  property  belonging  to  and  in 
the  custody  of  that  Department  which  had  come  into  his 
custody  and  under  his  authority  as  such  employ^,  to  the 
amount  of  $57,000,  in  violation  of  sections  37  and  55  of 
the  Postal  Code  of  Cuba. 

Neely  having  been  arrested  under  these  warrants  appli- 
cation was  made  by  the  United  States  for  his  extradition  to 
Cuba.  The  accused  moved  to  dismiss  the  complaints  upon 
various  grounds.  That  motion  having  been  denied,  the 
case  was  heard  upon  evidence. 

The  application  for  the  writ  of  habeas  corpus  having 
been  denied  and  an  appeal  having  been  duly  taken,  the 
petitioner  was  remanded  to  the  custody  of  the  marshal  to 
await  the  determination  of  such  appeal  in  this  court.    *    ♦    * 

1.  That  at  the  date  of  the  act  of  June  6, 1900,  the  Island 
of  Cuba  was  *'  occupied  by  "  and  was  **  under  the  control 
of  the  United  States  "  and  that  it  is  still  so  occupied  and 
controlled,  cannot  be  disputed.  This  court  will  take  judi- 
cial notice  that  such  were,  at  the  date  named  and  are  now, 
the  relations  between  this  country  and  Cuba.  So  that  the 
applicability   of   the   above  act  to  the  present  case  —  and 
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this  is  the  first  question  to  be  examined  —  depends  upon  the 
inquiry  whether,  within  its  meaning,  Cuba  is  to  be  deemed 
a  foreign  country  or  territory. 

We  do  not  think  this  question  at  all  difficult  of  solution 
if  regard  be  had  to  the  avowed  objects  intended  to  be 
accomplished  by  the  war  with  Spain  and  by  the  military- 
occupation  of  that  island.  Let  us  see  what  were  those 
objects  as  they  are  disclosed  by  official  documents  and  by 
the  public  acts  of  the  representatives  of  the  United  State>. 

On  the  20th  day  of  April,  1898,  Congress  passed  a  joint 
resolution,  the  preamble  of  which  recited  that  the  abhor- 
rent conditions  existing  for  more  than  three  years  in  the 
Island  of  Cuba,  so  near  our  own  borders,  had  shocked  the 
moral  sense  of  the  people  of  the  United  States,  had  been  a 
disgrace  to  civilization,  culminating  in  the  destruction  of  a 
United  States  battleship,  with  two  hundred  and  sixty-six 
of  its  officers  and  crew,  while  on  a  friendly  visit  in  the 
harbor  of  Havana,  and  could  not  longer  be  endured.  It 
was,  therefore,  resolved:  ••  1.  That  the  people  of  the 
Island  of  Cuba  are,  and  of  right  ought  to  be,  free  and  in- 
dependent. 2.  That  it  is  the  duty  of  the  United  States  to 
demand,  and  the  Government  of  the  United  States  does 
hereby  demand,  that  the  Government  of  Spain  at  once 
relinquish  its  authority  and  government  in  the  Island  of 
Cuba  and  withdraw  its  land  and  naval  forces  from  Cuba 
and  Cuban  waters.  3.  That  the  President  of  the  United 
States  be,  and  he  hereby  is,  directed  and  empowered  to 
use  the  entire  land  and  naval  forces  of  the  United  States, 
and  to  call  into  actual  service  of  the  United  States  the 
militia  of  the  several  States,  to  such  an  extent  as  may  be 
necessary  to  carry  these  resolutions  into  effect.  4.  That 
the  United  States  hereby  disclaims  any  disposition  or  in- 
tention to  exercise  sovereignty,  jurisdiction  or  control  over 
said  island  except  for  the  pacification  thereof,  and  asserts 
its  determination,  when  that  is  accomplished,  to  leave  the 
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goyernment  and  control  of  the  island  to  its  people."  30 
Stat.  738. 

The  adoption  of  this  joint  resolution  was  followed  by  the 
act  of  April  25,  1898,  by  which  Congress  declared:  **  1. 
That  war  be,  and  the  same  is,  hereby  declared  to  exist, 
and  that  war  has  existed  since  the  21st  day  of  April,  1898, 
inclading  said  day,  between  the  United  States  of  America 
and  the  Kingdom  of  Spain.  2.  That  the  President  of  the 
United  States  be,  and  he  hereby  is,  directed  and  empow- 
ered to  use  the  entire  land  and  naval  forces  of  the  United 
States,  and  to  call  into  actual  service  of  the  United  States 
the  militia  of  the  several  States,  to  such  an  extent  as  may 
be  necessary  to  carry  this  act  into  effect."  30  Stat.  364, 
c.  189. 

The  war  lasted  but  a  few  months.  The  success  of  the 
American  arms  was  so  complete  and  overwhelming  that  a 
Protocol  of  Agreement  between  the  United  States  and 
Spain  embodying  the  terms  of  a  basis  for  the  establishment 
of  peace  between  the  two  countries  was  signed  at  Washing- 
ton on  the  12th  of  August,  1898.  By  that  agreement  it 
was  provided  that  '*  Spain  will  relinquish  all  claim  of  sov- 
ereignty over  and  title  to  Cuba,"  and  that  the  respective 
countries  would  each  appoint  commissioners  to  meet  at 
Paris  and  there  proceed  to  the  negotiation  and  conclusion 
of  a  treaty  of  peace.     30  Stat.  1742. 

On  the  13th  of  December,  1898,  an  order  was  issued  by 
the  Secretary  of  War  stating  that,  by  direction  of  the  Presi- 
dent, a  division  to  be  known  as  the  Division  of  Cuba  con- 
sisting of  the  geographical  departments  and  provinces  of 
the  Island  of  Cuba,  with  headquarters  at  Havana,  was  cre- 
ated and  placed  under  the  command  of  Major  General  John 
R.  Brooke,  United  States  Army,  who  was  required,  in  addi- 
tion to  his  command  of  the  troops  in  the  Division,  to  «*  ex- 
ercise the  authority  of  Military  Governor  of  the  Island." 
And  on  December  28,  1898,  General  Brooke,  by  a  formal 
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order,  in  accordance  with  the  order  of  the  President,  as- 
sumed command  of  that  Division,  and  announced  that  he 
would  exercise  the  authority  of  Military  Governor  of  the 
island. 

On  the  1st  day  of  January,  1999,  at  the  palace  of  the 
Spanish  Governor-General  in  Havana,  the  sovereignty  of 
Spain  was  formally  relinquished  and  General  Brooke  im- 
mediately entered  upon  the  full  exercise  of  his  duties  as 
Military  Governor  of  Cuba. 

On  the  11th  day  of  January,  1899,  the  Military  Gov- 
ernor, •*  in  pursuance  of  the  authority  vested  in  him  by  the 
President  of  the  United  States,  and  in  order  to  secure  a 
better  organization  of  the  civil  service  in  the  Ishmd  of 
Cuba,"  ordered  that  thereafter  •'  the  civil  government  shall 
be  administered  by  four  Departments,  each  under  the  charge 
of  its  appropriate  Secretary,"  to  be  known,  respectively, 
as  the  Departments  of  State  and  Government,  of  Finance, 
of  Justice  and  Public  Instruction,  and  of  Agriculture,  Com- 
merce, Industries  and  Public  Works,  each  under  the  charge 
of  a  Secretary.  To  these  Secretaries  "  were  transferred,  by 
the  officers  in  charge  of  them,  the  various  bureaus  of  the 
Spanish  civil  government."  Subsequently,  by  order  of 
the  Military  Governor,  a  Supreme  Court  for  the  island  was 
created,  with  jurisdiction  throughout  the  Cuban  territory, 
composed  of  a  President  or  Chief  Justice,  six  Associate 
Justices,  one  Fiscal,  two  Assistant  Fiscals,  one  Secretary 
or  Chief  Clerk,  two  Deputy  Clerks,  and  other  subordinate 
employes,  with  administrative  functions,  as  well  as  those 
of  a  court  of  justice  in  civil  and  criminal  matters.  By 
order  of  later  date,  issued  by  the  Military  Governor,  the 
jurisdiction  of  the  ordinary  courts  of  criminal  jurisdiction 
was  defined. 

Under  date  of  July  21, 1899,  by  direction  of  the  Military 
Governor,  a  code  known  as  the  Postal  Code  was  promul- 
gated and  declared  to  be  the  law  relating  to  postal  affairs 
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in  Cuba.  The  Code  abrogated  all  the  laws  then  existing 
in  Cuba  inconsistent  with  its  provisions.  It  provided  that 
the  Director  General  of  Posts  of  the  Island  should  have  the 
control  and  management  of  the  Department  of  Posts  and 
prescribed  numerous  criminal  offenses,  affixing  the  punish- 
ments of  each.  It  is  not  disputed  that  one  of  the  offenses 
charged  against  Neely  is  included  in  those  defined  in  the 
Postal  Code  established  by  the  Military  Governor  of  Cuba, 
and  that  the  other  is  embraced  by  the  Penal  Code  of  that 
island  which  was  in  force  when  the  war  ensued  with  Spain, 
and  which  by  order  of  the  Military  Governor  remained 
in  force,  subject  to  such  modifications  as  might  be  found 
necessary  in  the  interest  of  good  government. 

On  the  13th  day  of  June,  1900,  the  present  Military 
Governor  for  Cuba,  General  Leonard  Wood,  made  his 
requisition  upon  the  President  for  the  extradition  of  Neely 
under  the  act  of  Congress. 

The  facts  above  detailed  make  it  clear  that  within  the 
meaning  of  the  act  of  June  6,  1900,  Cuba  is  foreign  terri- 
tory. It  cannot  be  regarded,  in  any  constitutional,  legal 
or  international  sense,  a  part  of  the  territory  of  the  United 
States. 

While  by  the  act  of  April  25,  1898,  declaring  war  be- 
tween this  country  and  Spain,  the  President  was  directed 
and  empowered  to  use  our  entire  land  and  naval  forces,  as 
well  as  the  militia  of  the  several  States,  to  such  extent  as 
was  necessary,  to  carry  such  act  into  effect,  that  authori- 
zation was  not  for  the  purpose  of  making  Cuba  an  integral 
part  of  the  United  States  but  only  for  the  purpose  of  com- 
pelling the  relinquishment  by  Spain  of  its  authority  and 
government  in  that  i.sland  and  the  withdrawal  of  its  forces 
from  Cuba  and  Cuban  waters.  The  legislative  and  execu- 
tive branches  of  the  Government,  by  the  joint  resolution 
of  April  20,  1898,  expressly  disclaimed  any  purpose  to  ex- 
ercise   sovereignty,    jurisdiction    or    control    oyer   Cuba 
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**  except  for  the  pacification  thereof,"  and  asserted  the 
determination  of  the  United  States,  that  object  being  ac- 
complished, to  leave  the  government  and  control  of  Cuba 
to  its  own  people.  All  that  has  been  done  in  relation  to 
Cuba  has  had  that  end  in  view  and,  so  far  as  the  court  is 
informed  by  the  public  history  of  the  relations  of  this 
country  with  that  island,  nothing  has  been  done  incon- 
sistent with  the  declared  object  of  the  war  with  Spain. 

Cuba  is  none  the  less  foreign  territory,  within  the  mean- 
ing of  the  act  of  Congress,  because  it  is  under  a  military 
Governor  appointed  by  and  representing  the  President  in 
the  work  of  assisting  the  inhabitants  of  that  island  to 
establish  a  government  of  their  own,  under  which,  as  a 
free  and  independent  people,  they  may  control  their  own 
affairs  without  interference  by  other  nations.  The  occu- 
pancy of  the  island  by  troops  of  the  United  States  was  the 
necessary  result  of  the  war.  That  result  could  not  have 
been  avoided  by  the  United  States  consistently  with  the 
principles  of  international  law  or  with  its  obligations  to 
the  people  of  Cuba. 

It  is  true  that  as  between  Spain  and  the  United  States  — 
indeed,  as  between  the  United  States  and  all  foreign 
nations  —  Cuba,  upon  the  cessation  of  hostilities  with 
Spain  and  after  the  Treaty  of  Paris,  was  to  be  treated  as 
if  it  were  conquered  territory.  But  as  between  the  United 
States  and  Cuba  that  island  is  territory  held  in  trust  for 
the  inhabitants  of  Cuba  to  whom  it  rightfully  belongs  and 
to  whose  exclusive  control  it  will  be  surrendered  when  a 
stable  government  shall  have  been  established  by  their 
voluntary  action. 

II.  It  is  contended  that  the  act  of  June  6,  1900,  is  un- 
constitutional and  void  in  that  it  does  not  secure  to  the 
accused,  when  surrendered  to  a  foreign  country  for  trial 
in  its  tribunals,  all  of  the  rights,  privileges  and  immunities 
that  are  guaranteed  by  the  Constitution  to  persons  charged 
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with  the  commission  in  this  country  of  crimes  against  the 
United  States.  Allusion  is  made  here  to  the  provisions  of 
the  Federal  Constitution  relating  to  the  writ  of  habeas 
corpus,  bills  of  attainder,  ex  post  facto  laws,  trial  by  jury 
for  crimes,  and  generally  to  be  fundamental  guarantees  of 
life,  liberty  and  property  embodied  in  that  instrument. 
The  answer  to  this  suggestion  is  that  those  provisions  have 
no  relation  to  crimes  committed  without  the  jurisdiction  of 
the  United  States  against  the  laws  of  a  foreign  country. 

In  connection  with  the  above  proposition,  we  are 
reminded  of  the  fact  that  the  appellant  is  a  citizen  of  the 
United  States.  But  such  citizenship  does  not  give  him  an 
immunity  to  Commit  crime  in  other  countries,  nor  entitle 
him  to  demand,  of  light,  a  trial  in  any  other  mode  than 
that  allowed  to  its  own  people  by  the  country  whose  laws 
he  has  violated  and  from  whose  justice  he  has  fled.  When 
an  American  citizen  commits  a  crime  in  a  foreign  country 
he  cannot  complain  if  required  to  submit  to  such  modes  of 
trial  and  to  such  punishment  as  the  laws  of  the  country 
may  prescribe  for  its  own  people,  unless  a  different  mode 
be  provided  for  by  treaty  stipulations  between  that  country 
and  the  United  States.  By  the  act  in  question  the 
appellant  cannot  be  extradited  except  upon  the  order  of  a 
judge  of  a  court  of  the  United  States  and  then  only  upon 
evidence  establishing  probable  cause  to  believe  him  guilty 
of  the  offense  charged ;  and  when  tried  in  the  country  to 
which  he  is  sent,  he  is  secured  by  the  same  act,  •'  a  fair 
and  impartial  trial  "  — not  necessarily  a  trial  according  to 
the  modes  established  in  the  country  where  the  crime  was 
committed,  provided  such  trial  be  had  without  discrimi- 
nation against  the  accused  because  of  his  American 
citizenship.  In  the  judgment  of  Congress  these  provisions 
were  deemed  adequate  to  the  ends  of  justice  in  cases  of 
persons  committing  crimes  in  a  foreign  country  or 
territory  **  occupied  by  or  under  the  control  of  the  United 
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States/'  and  subsequently  fleeing  to  this  country  We 
cannot  adjudge  that  Congress  in  this  matter  has  ahU'^ed  its 
discretion,  nor  decline  to  enforce  obedience  to  its  will  as 
expressed  in  the  act  of  June  6,  1900. 

III.  Another  contention  of  the  appellant  is  that  as  Con- 
gress, by  the  joint  resolution  of  April  20,  1898,  declared 
that  "the  people  of  Cuba  are,  and  of  right  ought  to  he 
free  and  independent"  and  as  peace  has  existed  since,  at 
least,  the  military  forces  of  Spain  evacuated  Cuba  on  or 
about  January,  1899,  the  occupancy  and  control  of  that 
island,  under  the  military  authority  of  the  United  States,  is 
without  warrant  in  the  Constitution  and  an  unauthorized 
interference  with  the  internal  affairs  of  a  friendly  power ; 
consequently  it  is  argued  the  appellant  should  not  be  ex- 
tradited for  trial  in  the  courts  established  under  the  orders 
issued  by  the  Military  Governor  of  the  Island.  In  support 
of  this  proposition  it  is  said  that  the  United  States  recog- 
nized the  existence  of  the  Republic  of  Cuba,  and  that  the 
war  with  Spain  was  carried  on  jointly  by  the  allied  forces 
of  the  United  States  and  of  that  Republic. 

Apart  from  the  view  that  it  is  not  competent  for  the 
judiciary  to  make  any  declaration  upon  the  question  of  the 
length  of  time  during  which  Cuba  may  be  rightly  occupied 
and  controlled  by  the  United  States  in  order  to  effect  its 
pacification  — it  being  the  function  of  the  political  branch 
of  the  Government  to  determine  when  such  occupation  and 
control  shall  cease,  and  therefore  when  the  troops  of  the 
United  States  shall  be  withdrawn  from  Cuba  —  the  con- 
tention that  the  United  States  recognized  the  existence  of 
an  established  government  known  as  the  Republic  of  Cuba, 
but  is  now  using  its  military  or  executive  power  to  displace 
or  overthrow  it,  is  without  merit.  The  declaration  by  Con- 
gress that  the  people  of  Cuba  were  and  of  right  ought  to  be 
free  and  independent  was  not  intended  as  a  recognition  of  the 
existenceof  an  organized  government  instituted  by  the  people 
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of  that  island  in  hostility  to  the  government  maintained  by 
Spain.  Nothing  more  was  intended  than  to  express  the 
thought  that  the  Cubans  were  entitled  to  enjoy  —  to  use  the 
language  of  the  President  in  his  message  of  December  5, 
1897  —  that  "  measure  of  self-control  which  is  the  inalien- 
able right  of  man,  protected  in  their  right  to  reap  the 
benefit  of  the  exhaustless  treasure  of  their  country."  In 
the  same  message  the  President  said:  "  It  is  seriously  to  be 
considered  whether  the  Cuban  insurrection  possesses  beyond 
dispute  the  attributes  of  statehood,  which  alone  can  demand 
the  recognition  of  belligerency  in  its  favor.  The  same 
requirement  must  be  certainly  no  less  seriously  considered 
when  the  graver  issue  of  recognizing  independence  is  in 
question."  Again,  in  his  message  of  April  11,  1898, 
referring  to  the  suggestion  that  the  independency  of  the 
Republic  of  Cuba  shoujd  be  recognized  before  the  country 
entered  upon  war  with  Spain,  he  said :  •*  Such  recognition 
is  not  necessary  in  order  to  enable  the  United  States  to 
intervene  and  pacify  the  island.  To  commit  this  country 
now  to  the  recognition  of  any  particular  government  in 
Cuba  might  subject  us  to  embarrassing  conditions  of  inter- 
national obligations  toward  the  organization  to  be  recog- 
nized. In  case  of  inteiTention  our  conduct  would  be 
subject  to  the  approval  or  disapproval  of  such  government. 
We  should  be  obliged  to  submit  to  its  direction  and  to 
assume  to  it  the  mere  relation  of  a  friendly  ally."  To  this 
may  be  added  the  significant  fact  that  the  first  part  of  the 
joint  resolution  as  originally  reported  from  the  senate 
committee  read  as  follows:  "  That  the  people  of  the  Island 
of  Cuba  are  and  of  right  ought  to  be  free  and  inde- 
pendent, and  that  the  government  of  the  United  States 
hereby  recognizes  the  Republic  of  Cuba  as  the  true 
and  lawful  government  of  the  Island.'^  But  upon  full 
consideration  the  views  of  the  President  received  the  sanc- 
tion of  Congress,  and  the  words  in  italics  were  stricken  out. 
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It  thus  appears  that  both  the  legislative  and  executive 
branches  of  the  government  concurred  in  not  recognizing 
the  existence  of  any  such  government  as  the  Sepublic  of 
Cuba.  It  is  true  that  the  co-operation  of  troops  commanded 
by  Cuban  officers  was  accepted  by  the  military  authorities 
of  the  United  States  in  its  efforts  to  overthrow  its  Spanish 
authority  in  Cuba.  Yet  from  the  beginning  to  the  end  of 
the  war  the  supreme  authority  in  all  military  operations  in 
Cuba  and  in  Cuban  waters  against  Spain  was  with  the 
United  States,  and  those  operations  were  not  in  any  sense 
under  the  control  or  direction  of  the  troops  commanded  by 
Cuban  officers. 

We  are  of  opinion,  for  the  reasons  stated,  that  the  act 
of  June  6,  1900,  is  not  in  violation  of  the  Constitution  of 
the  United  States,  and  that  this  case  comes  from  within 
the  provisions  of  that  act.  The  court  below  having  found 
that  there  was  probable  cause  to  believe  the  appellant  guilty 
of  the  offenses  charged,  the  order  for  his  extradition  was 
proper,  and  no  ground  existed  for  his  discharge  on  habeas 
corpus. 

The  judgment  of  the  Circuit  Court  is,  therefore,  affirmed. 


COSGROVE  V.  WINNEY. 
(177  U.  8.  64.) 

RIGHT   OF    EXTRADITED    PERSON    TO   RETURN    HOME    AFTER 
TRIAL  FOR  OFFENSE  FOR  WHICH  HE  WAS  EXTRADITED. 

November  7,  1895,  Winney,  United  States  marshal  for 
the  Eastern  District  of  Michigan,  made  a  complaint  before 
one  of  the  police  justices  of  the  city  of  Detroit  within  that 
district  against  Thomas  Cosgrove  for  the  larceny  of  a  boat, 
named  the  Aurora,  her  tackle,  etc.,  whereon  a  warrant 
issued  for  his  arrest.  Cosgrove  was  a  resident  of  Sarnia, 
in  the  Province  of  Ontario,  Dominion  of  Canada,  and  ex- 
tradition   proceedings   were    had  in  accordance   with  the 
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treaty  between  the  United  States  and  Great  Britain , 
which  resulted  in  a  requisition  on  the  Canadian  Govern- 
ment, which  was  duly  honored,  and  a  surrendering  warrant 
issued  May  19,  1896,  on  which  Cosgrove  was  brought  to 
Detroit  to  respond  to  the  charge  aforesaid ;  was  examined 
in  the  police  court  of  Detroit ;  was  bound  over  to  the  July 
term,  1896,  of  the  recorder's  court  of  that  city;  and  was 
by  that  court  held  for  trial,  and  furnished  bail.  He  there- 
upon went  to  Canada,  but  came  back  to  Detroit  in  De- 
cember, 1896. 

December  3,  1895,  a  capias  issued  out  of  the  District 
Court  of  the  United  States  for  the  Eastern  District  of 
Michigan,  on  an  indictment  against  Cosgrove,  on  the 
charge  of  obstructing  the  United  States  marshal  in  the 
execution  of  a  writ  of  attachment,  which  was  not  served 
until  December  10,  1896,  some  months  after  Cosgrove  had 
been  admitted  to  bail  in  the  recorder's  court. 

Cosgrove  having  been  taken  into  custody  by  the  marshal 
applied  to  the  District  Court  for  a  writ  of  habeas  corpus, 
which  was  issued,  the  marshal  made  return,  and  the  cause 
was  duly  argued. 

The  court  entered  a  final  order  denying  the  application 
and  remanding  the  petitioner.  From  this  order  an  appeal 
was  taken  to  the  Circuit  Court  of  Appeals,  and  there  dis- 
missed, whereupon  an  appeal  to  this  court  was  allowed,  and 
Cosgrove  discharged  on  his  own  recognizance. 

The  district  judge  stated  in  his  opinion  that  it  appeared 
**  that  the  property,  for  the  taking  of  which  he  (Cosgrove) 
is  charged  with  larceny,  was  the  Vessel  which,  under  the 
indictment  in  this  court,  he  was  charged  with  having  un- 
lawfully taken  from  the  custody  of  the  United  States 
marshal,  while  the  same  was  held  under  a  writ  of  attach- 
ment issued  from  the  District  Court  in  admiralty." 

And  further:  '*  The  only  question  which  arises  under 
this  treaty  therefore  is  whether  upon   the  facts  stated  in 
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the  return  which  was  not  traversed,  the  petitioner  has  had 
the  opportunity  secured  him  by  that  treaty  to  return  to  his 
own  country.  If  he  has  had  such  opportunity,  then  article 
3  has  not  been  violated,  either  in  its  letter  or  spirit,  by 
the  arrest  and  detention  of  the  petitioner.  It  is  conceded 
that  he  was  delivered  to  the  authorities  of  the  State  of 
Michigan  in  May,  1896,  to  stand  his  trial  upon  the  charge 
of  larceny.  He  §ave  bail  to  appear  for  trial  in  the  re- 
corder's court  when  required  and  immediately  returned  to 
Canada.  On  December  10,  1896,  he  voluntarily  appeared 
in  the  State  of  Michigan,  of  his  own  motion,  and  not  upon 
the  order  of  the  recorder's  court,  or  at  the  instance  of  his 
bail,  and  while  in  this  district  was  arrested." 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

Article  three  of  the  Extradition  Convention  between  the 
United  States  and  Great  Britain,  promulgated  March  25, 
1890,  26  Stat.  1508,  and  section  5275  of  the  Eevised  Stat- 
utes, are  as  follows :  — 

**  Article  III.  No  person  surrendered  by  or  to  either  of 
the  High  Contracting  Parties  shall  be  triable  or  be  tried 
for  any  crime  or  offense,  committed  prior  to  his  extra- 
dition, other  than  the  offense  for  which  he  was  surrendered, 
until  he  shall  have  had  an  opportunity  of  returning  to  the 
country  from  which  he  was  surrendered." 

*'  Sec.  5275.  Whenever  any  person  is  delivered  by  any 
foreign  government  to  an  agent  of  the  United  States,  for 
the  purpose  of  being  brought  within  the  United  States  and 
tried  for  any  crime  of  which  he  is  duly  accused,  the  Pres- 
ident shall  have  power  to  take  all  necessary  measures  for 
the  transportation  and  safekeeping  of  such  accused  person, 
and  f«r  his  security  against  lawless  violence,  until  the  final 
conclusion  of  his  trial  for  the  crimes  or  offenses  specified 
in  the  warrant  of  extradition,  and  until  his  final  discharge 
from   custody  or  imprisonment  for  or  on  account  of  such 
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crimes  or  offenses,  and  for  a  reasonable  time  thereafter, 
and  may  employ  such  portion  of  the  land  and  naval  forces 
of  the  United  States,  or  of  the  militia  thereof,  as  may 
be  necessary  for  the  safekeeping  and  protection  of  the 
accused.'* 

Cosgrove  was  extradited  under  the  treaty,  and  entitled 
to  all  the  immunities  accorded  to  a  person  so  situated; 
and  it  is  admitted  that  the  offense  for  which  he  was  in- 
dicted in  the  District  Court  was  committed  prior  to  his 
extradition,  and  was  not  extraditable.  But  it  is  insisted 
that  although  he  could  not  be  extradited  for  one  offense 
and  tried  for  another,  without  being  afforded  the  oppor- 
tunity to  return  to  Canada,  yet  as,  after  he  had  given  bail, 
he  did  so  return,  his  subsequent  presence  in  the  United 
States  was  voluntary  and  not  enforced,  and  therefore  he 
had  lost  the  protection  of  the  treaty  and  rendered  himself 
subject  to  arrest  on  the  capias  and  to  trial  in  the  District 
Court  for  an  offense  other  than  that  on  which  he  was  sur- 
rendered, and  this  although  the  prosecution  in  the  State 
court  was  still  pending  and  undetermined,  and  Cosgrove 
^  had  not  been  released  or  discharged  therefrom. 

Conceding  that  if  Cosgrove  had  remained  in  the  State  of 
Michigan  and  within  reach  of  his  bail,  he  would  have  been 
exempt,  the  argument  is  that,  as  he  did  not  continuously 
so  remain,  and,  during  his  absence  in  Canada,  his  sureties 
could  not  have  followed  him  there  and  compelled  his  re- 
turn, if  his  appearance  happened  to  be  required  according 
to  the  exigency  of  the  bond,  which  the  facts  stated  show 
that  it  was  not,  it  follows  that  when  he  actually  did  come 
back  to  Michigan  he  had  lost  his  exemption. 

But  we  cannot  concur  in  this  view.  The  treaty  and 
statute  secured  to  Cosgrove  a  reasonable  time  to  return 
to  the  country  from  which  he  was  surrendered,  after  his 
discharge  from  custody  or  imprisonment  for  or  on  account 
of   the  offense   for  which  he  had  been  extradited,  and  at 
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the  time  of  his  arrest  he  had  not  been  so  discharged  by 
reason  of  acquittal;  or  conviction  and  compliance  with 
sentence;  or  the  termination  of  the  State  prosecution  in 
any  way.     United  States  v.  Rauscher,  119  U.  S.  407,  436. 

The  mere  fact  that  he  went  to  Canada  did  not  in  itself 
put  an  end  to  the  prosecution  or  to  the  custody  in  which 
he  was  held  by  his  bail,  or  even  authorize  the  bail  to  be 
forfeited,  and  when  he  re-entered  Michigan,  he  was  as 
much  subject  to  the  compulsion  of  his  sureties  as  if  he  had 
not  been  absent. 

In  Taylor  v.  Taintor,  16  Wall..  366,  371,  Mr.  Justice 
Swayne,  speaking  for  the  court,  said :  **  When  bail  is  given, 
the  principal  is  regarded  as  delivered  to  the  custody  of  his 
sureties.  Their  dominion  is  a  continuance  of  the  original 
imprisonment.  Whenever  they  choose  to  do  so,  they  may 
seize  him  and  deliver  him  up  in  their  discharge;  and  if 
that  cannot  be  done  at  once,  they  may  imprison  him  until 
it  can  be  done.  They  may  exercise  their  rights  in  person 
or  by  agent.  They  may  pursue  him  into  another  State ; 
may  arrest  him  on  the  Sabbath;  and,  if  necessary,  ma}' 
break  and  enter  his  house  for  that  purpose.  The  seizure 
is  not  made  by  virtue  of  new  process.  None  is  needed. 
It  is  likened  to  the  rearrest  by  the  sheriff  of  an  escaping 
prisoner.  In  6  Modern,  231,  it  is  said:  *  The  bail  have 
their  principal  on  a  string,  and  may  pull  the  string  when- 
ever they  please,  and  render  him  in  their  discharge.'  The 
rights  of  the  bail  in  civil  and  criminal  cases  are  the  same. 
They  may  doubtless  permit  him  to  go  beyond  the  limits  of 
the  State  within  which  he  is  to  answer,  but  it  is  unwise  and 
imprudent  to  do  so;  and  if  any  evil  ensue,  they  must  bear 
the  burden  of  the  consequences,  and  cannot  cast  them  upon 
the  obligee." 

We  think  the  conclusion  cannot  be  maintained  on  this 
record  that,  because  of  Cosgrove's  temporary  absence,  he 
had   waived  or  lost  an   exemption   which   protected   him 
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while  he  was  subject  to  the  State  authorities  to  answer  for 
the  offense  for  which  he  had  been  extradited. 

The  case  is  a  peculiar  one.  The  marshal  initiated  the 
prosecution  in  the  State  courts,  and  some  weeks  thereafter 
the  indictment  was  found  in  the  District  Court  for  the 
same  act  on  which  the  charge  in  the  State  courts  was 
based.  The  offenses,  indeed,  were  different,  and  different 
penalties,  were  attached  to  them.  But  it  is  immaterial  that 
Cosgrove  might  have  been  liable  to  be  prosecuted  for  both, 
as  that  is  not  the  question  here,  which  is  whether  he  could 
be  arrested  on  process  from  the  District  Court  before 
the  prior  proceeding  had  terminated  and  he  had  had 
opportunity  to  return  to  the  country  from  which  he  had 
been  taken. 

Or,  rather,  whether  the  fact  of  his  going  to  Canada 
pending  the  State  proceedings  deprived  him  of  the  immun- 
ity he  possessed  by  reason  of  his  extradition  so  that  he 
could  not  claim  it  though  the  jurisdiction  of  the  State 
courts  had  not  been  exhausted;  he  had  come  back  to 
Michigan ;  and  he  had  had  no  opportunity  to  return  to 
Canada  after  final  discharge  from  the  State  prosecution 

We  are  of  opinion  that,  under  the  circumstances, 
Cosgrove  retained  the  right  to  have  the  offense  for  which 
he  was  extradited  disposed  of  and  then  to  depart  in  peace, 
and  that  this  arrest  was  in  abuse  of  the  high  process  under 
which  he  was  originally  brought  into  the  United  States, 
and  cannot  be  sustained. 

Final  order  reversed  and  cause  remanded  with  a  direction 
to  discharge  petitioner. 

22 


An  extraordi- 
nary  remedy. 


CHAPTER  IX. 

INTERVENTION. 

Intervention  is  an  extraordinary  remedy  for  wrongs 
which  apparently  cannot  be  remedied  in  any  other  way. 
While  not  all  interventions  are  illegal,  the  principle  that 
each  independent  state  is  entitled  to  freedom  from  inter- 
ference in  its  affairs  by  all  other  states  is  so  well  recognized 
in  international  law  that  any  violation  of  it  is  prima  facie 
illegal.  Therefore,  the  burden  of  proof  is  upon  the  inter- 
vening state  to  show  that  its  act  is  a  legal  one. 

Not  every  interference  in  the  affairs  of  another  state 
,     amounts  to  an  intervention.     When,   recently.   President 

Not  all  Interfer-  '' 

enoe, interron-  Rooscvclt  Suggested,  iu   a   friendly  way,   to  Russia   and 
"**°*  Japan  that  the  time  had  come  for  them  to  enter  into  nego- 

tiations with  a  view  to  ending  the    war,  there  was  in  this 
no  act  of  intervention.     In  order   to   constitute   interven- 
tion as  that  term  is  used  in  international  law,  there  must 
be  the  use  of  force  or  a   threat,  naked  or  veiled,  to  use  it. 
Intervention  may  be  in  pursuance  of  a  treaty,  as  when 
Intervention  In  England  intervened  to  protect  the  neutrality  of  Belgium  in 
^™*"^***'  *  1870.     When  such  is  the  case  there  is   general  agreement 

as  to  the  legal  right  to  intervene.  Whatever  one  may 
think  of  the  policy  of  entering  into  such  treaties,  it  is 
entirely  legal  for  a  state  to  do  so  if  it  wishes.  If,  then, 
the  treaty  itself  is  legal,  it  follows  that  the  act  which  it 
contemplates  is  legal,  for  no  treaty  to  perform  an  illegal 
act  would  be  legal. 

But  the  great  bulk  of  interventions  are  not  entered  into 
A  mixed  qnes-  in  pursuaucc  of  treaties.  It  is  therefore  necessary  to  in- 
fa^.  quire  for  what  purpose  there  may  be  a  legal  intervention, 

independently  of  treaty?     It  is  a  most  difficult  matter   to 
lay  down  any  rules  in  advance  which  will  govern  in  all  cases. 
(338) 
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This  difficulty  would  be  greatly  lessened,  if  in  each  case 
there  were  an  agreement  as  to  the  facts.  But  usually 
there  is  not,  so  that  the  question  becomes  one  of  mixed 
law  and  fact.  Neither  does  it  require  an  exceptionally 
profound  knowledge  of  human  nature  or  of  political  science 
to  appreciate  how  differently  the  facts  may  appear  when 
viewed  from  the  standpoint  of  the  intervening  state  to  what 
they  do  when  viewed  from  the  standpoint  of  the  state 
ao^ainst  which  intervention  is  directed. 

As  the  question  is  one  which  from  its  nature  rarely  comes 
before  the  courts,  we  are  forced  to  rely  largely  upon  thcooarts. 
writings  of  publicists  in  reaching  a.  conclusion  as  to  what 
causes  have   been  considered  a  sufficient  justification  for 
intervention. 

Most  writers  are  agreed,  and,  in  fact,  it  is  hard  to  escape 
the  conclusion  that  self-preservation  is  a  sufficient  justifica- 
tion for  intervention.  Yet  care  must  be  taken  so  as  not  to 
give  to  the  terra  self-preservation  too  wide  a  meaning.  In  ^lon!''"'*'^* 
order  to  call  this  law  into  operation,  the  threatened  injury 
must  be  immediate,  serious,  and  there  must  be  apparently 
no  other  way  of  averting  it. 

That  the  first  of  these  requisites  may  be  complied  with  it 
must  appear  that  the  danger  is  not  one  which  in  course  of 
years  will  result  from  the  uninterrupted  development  of  a 
neighboring  state.  Were  it  so,  the  self-preservation  of  a  Immediate!" 
state  might  always  be  said  to  be  threatened  and  this  threat 
made  the  excuse  for  intervention,  provided  a  state  is  situ- 
ated in  the  midst  of  prosperous  neighbors.  To  violate  the 
independence  of  a  state  to-day  in  order  that  there  may  be 
peace  a  hundred  years  hence  is  certainly  not  in  accord  with 
the  rules  of  international  law. 

•  Nor  is  it  every  danger,  even  though  immediate,  which 
is   of  sufficient   moment  to  warrant  the  risk  of  war  which  mtidiltl^a^Ker 
the  intervening  state  always  incurs  —  a  risk  far  too  great  *"***'*®°*' 
to  be  assumed  unless  there  is  a  most  serious  injury  to  be 
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averted  thereby.  There  is  neither  moral  nor  legal  justifi- 
cation for  a  resort  to  intervention  for  the  protection  of 
merely  formal  or  technical  rights. 

But  granted  that  the  danger  to  be  averted  is  immediate 
and  serious,  intervention  is  not  justifiable  if  there  is  another 
oat^modj      "remedy  less  hazardous,  which  may  reasonably  be  expected 
avauabi*.  ^q  accompHsh  the  end.     Just  as  in  disputes  between  indi- 

viduals, extraordinary  remedies  are  not  allowed,  if  there  is 
a  legal  remedy,  so  in  international  disputes  extraordinary 
remedies  Bre  not  to  be  resorted  to,  unless  there  is  no  other 
remedy  available. 

It  has  been  held  that  intervention  to  preserve  the  rights 
Line  of  niooci  ^f  succession  in  a  certain  line  is  justifiable,  but  this  is  no 
•*®"-  longer  sanctioned  by  international  law.     If  England  should 

want  to  exclude  the  son  of  Edward  VII.  as  it  excluded 
James  II.,  it  has  a  right  to  do  so  and  no  other  state  would 
be  warranted  in  intervening  to  prevent  it. 

It  has  been  attempted  to  justify  intervention  for  the  pur- 

To  pat  down  .  . 

revoiotioii.         posc  of  putting  dowu  revolutiou,  but  such  a  proposition  is 

untenable.  One  of  the  fundamental  rights  of  a  state  is 
that  of  changing  its  form  of  government.  Such  a  right  is 
inseparable  from  the  right  of  independence. 

Neither  is  intervention  at  the  request  of  one  of  the  par- 
^"^'^f^**'*  ties  to  a  civil  war  justifiable.  Becaase  such  party  is  not 
war.  necessarily  voicing  the  will  of  the  state  and  the  right  of  a 

state  to  determine  its  own  form  of  government  cannot  be 
legally  surrendered,  except  by  the  will  of  the  state. 

Intervention  to  maintain  the  balance  of  power  may  or 
bLanoeof  "  may  not  be  justifiable,  depending  upon  the  way  in  which 
P®^*'-  the  balance  of  power  is  threatened.     If   by  the   natural 

healthy  growth  of  a  state,  then  certainly  no  intervention 
is  warranted  to  prevent  a  change  brought  about  in  this 
way.  But  if,  upon  the  other  hand,  the  change  is  brought 
about  suddenly  by  the  unwarranted  aggressions  of  a  strong 
upon  a  weaker  state  resulting  in  the   absorption  of   the 


PEACE,    OR  THE   NORMAL   RELATION   OF  BTATES.  341 

greater  part  of  the  latter  by  the  former,  then-intervention 
may  be  justifiable. 

It  is  doubtful  if  intervention  npon  the  ground  of 
humanity  is  justifiable.  The  term  is  so  general  that  it  lends  Hamanity. 
itself  most  readily  to  abuse.  It  is  so  easy  for  a  conquer- 
ing state  to  adjudge  the  acts  of  others  inhuman  if  by 
righting  those  wrongs  they  may  fall  heir  to  their  estates. 
It  seems  to  be  reasonably  well  settled  that  intervention 
upon  the  ground  of  humanity  is  not  justifiable,  unless  the 
interests  of  the  intervening  state  are  directly  affected  by 
the  inhuman  or  immoral  acts  of  the  other.  No  state  has 
a  commission  from  heaven  to  right  the  wrongs  of  the  whole 
world. 

Intervention  by  or  at  the  behest  of  several  states  is 
upon  the  same  basis  as  intervention  by  one  state.  TheByMrerai 
only  difference  being  that  the  judgment  of  several  as  to  ®^***' 
the  necessity  is  less  likely  to  be  wrong  than  the  judgment 
of  one.  Some  have  attempted  to  show  that  the  two 
are  essentially  different,  but  their  reasoning  is  not  conclu- 
sive. 

Some  of  the  more  notable  instances  of  intervention  are : 
the  unwarranted  interventions  of  the  powers  in  the  affairs 
of  Poland;  of  Austria  in  Italy;  of  France  in  Spain;  of instanMs of 
Bussia  m  Hungary;  of  Kussia,  Germany  and  1< ranee  m 
the  affairs  of  Japan.  Of  those  whose  justifiability  may  be 
considered  doubtful  we  may  mention :  the  intervention  of 
England  in  Egyptian  affairs,  of  the  United  States  in  Ven- 
ezuela (1895^,  and  of  Germany  in  Moroccan  affairs,  1905. 
Among  the  interventions  which  seem  to  be  justifiable  are : 
the  intervention  of  the  powers  to  secure  the  independence 
of  Greece,  1827,  of  the  United  States  in  Mexico,  1865, 
and  in  Cuba,  1898,  of  England  to  protect  Belgium  in  1870. 
To  some  of  these,  because  of  their  important  consequences, 
we  will  call  special  attention. 

The  intervention  of  the  French  in  Spain  is  of  particular 
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importance,  because  to  the  United  States  it  seemed  to  in- 
dicate a  general  plan  upon  the  part  of  the  Holy  Alliance ; 

French  la  and  there  is  little  room  for  doubt  but  that  it  led  directlv 

to  the  adoption  of  our  political  policy  known  as  the  Monroe 
Doctrine,  which  has  played  and  will  continue  to  phiy  so 
important  a  part  in  our  own  history  and  in  the  history  of 
the  world.  It  was  a  clear  case  of  interference  to  prevent 
the  establishment  of  a  form  of  government  distasteful  to 
the  intervening  state  and  to  the  states  instigating  the  inter- 
vention. To  admit  that  such  is  aright  under  international 
law  would  be  to  strike  a  blow  at  all  healthy,  independent 
national  development. 

The  intervention  of  Russia,  Germany  and  France  to 
prevent  Japan  from  holding  the  territory  ceded  to  her  by 
China  was  neither  legal  nor  expedient.     The  settlement 

cMnwapaae««  reached   by  the  parties  to  the  treaty  of  Shimonoseki  did 

did  not  threaten  the  legitimate  rights  or  interests  of  any 
of  the  intervening  states.  It  may  have  been  a  little  hard 
on  China,  but  certainly  no  harder  than  the  terms  exacted 
by  the  intervening  powers  as  a  reward  for  their  interven- 
tion. The  natural  result  of  that  intervention  was  the  war 
between  Bussia  and  Japan,  which  cost  billions  of  dollars 
and  hundreds  of  thousands  of  lives.  And  as  for  China, 
she  is  in  no  better  position,  territorial  or  otherwise,  than 
before  the  intervention.  It  has  not  therefore  had  success 
to  commend  it.  And  of  all  dismal  failures,  an  unsuc- 
cessful intervention  is  the  most  dismal. 


CHAPTEE  X. 

AMICABLE  SETTLEMENT  OF  DISPUTES. 

For  settliDg  international  disputes  the  means  which  are 
of  a  purely  pacific  nature  are :  ( 1 )  Diplomatic  negotiations ;  jjy,^^^^  ^^  , 
(2)  Good  oflSces  or  mediation  of  third  powers;  (3)  Arbi-oi — 
tration.  Concerning  the  first  two  of  these  there  is  little 
need  of  any  extended  discussion,  but  the  third  has  by 
reason  of  its  recent  increased  importance  become  entitled 
to  a  most  careful  examination.  Under  diplomatic  negotia- 
tions we  include  not  only  the  ordinary  diplomatic 
correspondence  carried  on  through  the  departments  of 
foreign  affairs  with  the  aid  of  the  ministers  of  the 
respective  states,  but  also  the  attempt  to  reach  a  peaceful 
settlement  by  a  discussion  of  the  differences  by  com- 
missioners appointed  or  conferences  called  for  th© 
purpose. 

No  doubt  the  most  natural  way  of  reaching  an  agreement 
concerning  matters  of  difference  between  nations  is  by 
discussion  through  the  regularly  constituted  channels  for 
diplomatic  intercourse.  And  it  is  safe  to  say  that  the  J^^jj^'^^*"^^®"'' 
greater  number  of  disputes  are  settled  in  this  way.  Nor  is 
it  doubtful  but  that  more  would  be  settled  in  this  way  but 
for  the  fact  that  the  traditions  of  diplomacy  have  un- 
fortunately exalted  formalities  and  duplicity  rather  than  v 
simplicity  and  frankness.  The  injunction  of  Louis  XI.  to 
his  ambassadors — "if  they  lie  to  you;  lie  still  more  to 
them  "  — has  far  too  often  been  adopted  as  the  rule  of 
conduct  of  diplomats.  It  is  gratifying  to  note  that  the 
success  achieved  by  the  straightforward  methods  of 
American  diplomacy  has  had  a  strong  tendency  toward 
bringing  about  a  change  from  the  old  Machiavellian 
methods. 
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There  are  however  certain  advantages  connected  with 
the  plan  of  selecting  commissioners  from  the  states  to  the 
controversy  to  meet  and  discuss  thoroughly  the  differences 
with  a  view  to  reaching  the  basis  for  peaceful  settlement. 
The  personnel  of  a  commission  can  be  selected  with  a  view 
to  their  special  qualifications  for  discussing  the  particuhir 
matter  or  matters  in  dispute,  and  for  this  reason  their 
judgment  would  be  likely  to  carry  greater  weight  than 
would  that  of  the  ordinary  diplomatic  agent.  Nor  are 
their  discussions  &o  hampered  by  traditions.  One  of  the 
The  Joint  HiBh  "^^^^  cxamplcs  of  this  plan  for  the  pacific  settlement  of 

differences  is  the  Joint  High  Commission  which  was  ap- 
pointed by  England  and  the  United  States  to  meet  in 
Washington  and  agree  if  possible  upon  a  peaceful  settle- 
ment of  the  points  of  difference  between  England  and  the 
United  States,  chief  of  which  were  those  growing  out  of 
what  were  known  as  the  Alabama  Claims.  The  ability  and 
candor  of  the  commissioners  was  from  the  start  a  guarantee 
of  success  and  the  result  of  their  labors  has  contributed  in 
no  small  degree  toward  promoting  the  good  feeling  which 
now  exists  between  the  two  countries. 

It  nut  infrequently  happens  that  where  several  states  are 
parties  to  the  controversy,  or  their  interests  are  directly 
affected,  a  conference  is  called  to  facilitate  negotiations 
looking  to  an  avoidance  of  hostilities.  In  such  a  confer- 
ence all  parties  to  the  controversy  and  all  whose  interests 
are  directly  affected  by  the  work  of  the  conference  are 
represented.  This  plan  has  the  same  general  advantages 
as  the  preceding  one.  But,  unfortunately,  in  the  majority 
of  cases,  the  calling  of  such  a  conference  is  postponed  until 
after  war  has  been  resorted  to.  A  notable  exception  to 
this  is  the  conference  of  Berlin,  1885,  for  the  purpose  of 
settling  disputes  as  to  the  rules  to  be  applied  with  refer- 
ence to  spheres  of  in^uence  in  Africa. 

When  any  one  or  all  of  the  above  methods  have  failed^ 
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states  may  avail  themselves  of  the  good  offices  of  a  third 
power  for  the  purpose  of  assisting  them  in  reaching  an 
agreement.  This  may  come  about  as  a  result  of  an  offer  Good  offlees. 
from  the  third  power  or  a  request  from  the  parties  to  the 
controversy.  In  the  latter  case  there  is  a  stronger  moral 
obligation  to  follow  the  course  suggested  by  the  third 
power,  but  in  neither  case  is  there  any  legal  obliga- 
tion. 

By  the  Congress  of  Paris,  1856,  it  was  resolved  that 
<'  the  plenipotentiaries  do  not  hesitate  to  express  in  the 
name  of  their  governments,  the  wish  that  states,  between 
which  a  serious  disagreement  should  arise,  would,  before 
appealing  to  arms,  have  recourse,  as  far  as  circumstances 
admit,  to  the  good  offices  of  friendly  powers."  This, 
Woolsey  characterizes  as  a  **safe  and  tame  recommenda- 
tion,** which  no  doubt  it  is.  And  yet  such  a  declaration 
causes  some  feeling  of  obligation  to  rest  upon  the  powers 
signatory  to  it  to  act  in  accordance  with  it,  and  to  that 
extent  lessens  the  chances  of  war. 

In  mediation,  while  there  is  no  legal  obligation  to  abide 
by  the  decision  of  a  mediator  there  is  a  strong  moral  obli- 
gation to  do  so,  particularly  if  mediation  has  been  requested. 
Vattel  thus  defines  the  duties  of  a  mediator :  '' he  ought  Mediation, 
not  scrupulously  to  insist  on  rigid  justice.  He  is  a  con- 
ciliator and  not  a  judge ;  his  business  is  to  procure  peace ; 
and  he  ought  to  induce  him  who  has  right  on  his  side  to 
relax  something  of  his  pretensions,  if  necessary,  with  a  view 
to  so  great  a  blessing."  (Law  of  Nations,  Bk.  II.,  ch. 
XVIII.,  sec.  328.)  The  mediator  does  not  guarantee  en- ^"*y®**'®**" 
forcement  of  his  decision,  unless  there  is  a  specific  engage- 
ment to  do  so.  During  the  Middle  Ages  it  was  very 
common  for  states  to  submit  their  disputes  to  the  Pope  for 
mediation*  During  recent  times  mediation  has  become  no 
less  common,  but  the  heads  of  states  have  been,  to  a  large 
degree,  substituted  for  the  Pope.    Undoubtedly,  mediation. 
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though  weak  in  many  ways,  has  in  a  great  many  cases 
prevented  a  resort  to  war. 

Before  considering  international  arbitration  as  it  exists 
to-day,  it  will  be  well  to  examine  some  of  the  more  impor- 
tant schemes  of  arbitration  which  have  from  time  to  time 
been  presented. 

A  system  of  arbitration  was  developed  very  early  among 
the  Greeks.  It  may  be  asserted  upon  good  authority  that 
as  between  themselves  the  Greek  ijtates  were  not  to  wage 
war  until  after  an  unsuccessful  resort  to  arbitration.  The 
interpretation  of  treaties  was,  in  particular,  considered  as  a 
matter  for  determination  by  an  arbitral  tribunal.  Accord- 
ins  to  Grote  and  Schomann,  the  Athenian  symmachv  had, 
from  the  beginning,  a  common  tribunal  for  arbitration  at 
Delos. 

The  **  great  design  "  of  Henry  IV.  was  an  elaborate  but 
in  many  ways  visionary  scheme  tinged  strongly  with  the 
coloring  of  contemporary  politics.  In  common  with  the 
aniversai  peace.  g^l^QQjg  Qf  g^^  Pierre,  it  Contemplated  a  great  federal  state 

of  which  the  Christian  states  would  be  the  constituent 
members.  The  power  to  enforce  arbitration  would  then 
be  the  central  government  of  the  federal  state. 

About  1789,  Jeremy  Bentham  sketched  a  plan  of  arbi- 
tration, which  unfortunately  was  not  published  in  time  to 
prevent  the  Napoleonic  Wars.  According  to  this  plan  the 
states  were  to  reduce  their  military  establishments  and  get 
rid  of  their  colonies,  which  seemed  to  be  the  most  prolific 
causes  of  war.  The  next  step  was  the  establishment  of  a 
congress  in  which  each  state  would  have  two  representa- 
tives. The  duty  of  this  Congress  would  be  to  adjust  dis- 
putes and  maintain  peace.  For  the  purpose  of  enforcing 
its  decrees  he  conceded  it^  a  police  force,  which,  however, 
he  did  not  think  would  be  necessary. 

In  his  Outline  of  an  International  Code,  p.  370,  Mr.  Field 
suggests  the  following  plan  of  arbitration: — 
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««  Whenever  a  Joint  High  Commission,  appointed  by 
nations  to  reconcile  their  differences,  shall  fail  to  agree,  or 
the  nations  appointing  them  shall  fail  to  ratify  their  acts, 
those  nations  shall  within  twelve  months  after  the  appoint- 
ment of  the  Joint  High  Commission,  give  notice  of  such 
failure  to  the  other  parties  to  this  Code,  and  there  shal} 
then  be  formed  a  High  Tribunal  of  Arbitration,  in  manner 
following :  Each  nation  receiving  the  notice  shall,  within 
three  months -thereafter,  transmit  to  the  nations  in  costro- 
versy  the  names  of  four  persons,  and  from  the  list  of 
such  persons  the  nations  in  controversy  shall  alternately, 
in  the  alphabetical  order  of  their  own  names,  as  indicated 
in  article  16,  reject  one  after  another  until  the  number  is 
reduced  to  seven,  which  seven  shall  constitute  the  tribunal. 

**  The  Tribunal  thus  constituted  shall  by  writing  signed 
by  the  members,  or  by  a  majority  of  them,  appoint  a  time 
and  place  of  meeting,  and  give  notice  thereof  to  the  par- 
ties in  controversy;  and  at  such  time  and  place,  or  at 
other  times  and  places  to  which  an  adjournment  may  be 
had,  it  shall  hear  the  parties,  and  decide  between  them, 
and  the  decision  shall  be  final  and  conclusive.  If  any 
nation  receiving  the  notice  fail  to  transmit  the  names  of 
four  persons  within  the  time  prescribed,  the  parties  in 
controversy  shall  name  each  two  in  their  places ;  and  if 
either  of  the  parties  fails  to  signify  its  rejection  of  a  name 
from  the  list,  within  one  month  after  a  request  from  the 
other  to  do  so,  the  other  may  reject  for  it ;  and  if  any  of  the 
persons  elected  to  constitute  the  tribunal  shall  die,  or  fail 
for  any  cause  to  serve,  the  vacancy  shall  be  filled  by  the 
nation  which  originally  named  the  person  whose  place  is  to 
be  filled. 

«*  Every  nation,  party  to  this  Code,  binds  itself  to  unite 
in  forming  a  Joint  High  Commission,  and  a  High  Tribunal 
of  Arbitration,  in  the  case  hereinbefore  specified  as  proper 
for  its  action,  and  to  submit  to  the  decision  of  a  High  Tri- 
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bunal  of  Arbitration,  constituted  and  proceeding  in  con- 
formity to  Article  535. 

«*  If  any  party  hereto  shall  begin  a  war  in  violation  of 
the  provisions  of  this  Code  for  the  preservation  of  peace, 
the  other  parties  bind  themselves  to  resist  the  offending 
nation  by  force." 

The  last  and  most  important  plan  of  arbitration  is  that 
agreed  upon  by  the  international  Conference  at  The  Hague, 

piM.  "'^  1899.  The  most  important  part  of  this  plan  is  a  Perma- 
*  nent  Court  of  Arbitration  in  which  part  of  the  judges  in 
any  given  case  shall  be  selected  by  the  parties  to  the  con- 
troversy from  the  list  of  names  of  judges  nominated  by  the 
signatory  powers,  unless  for  some  reason  such  judges  should 
appeaf  to  be  disqualified.  The  four  judges  thus  selecte<l 
choose  a  fifth.  In  case  of  a  failure  of  the  judges  to  select 
an  umpire,  provision  is  made  for  his  selection  by  disinter- 
ested powers.  The  convention  has  prescribed  rules  of 
procedure,  which  however  may  be  varied  by  the  prelimi- 
nary agreement  of  the  parties  to  the  arbitration.  -The  de- 
cision of  this  court  is  legally  binding  upon  the  parties. 
The  decision  is  reached  by  a  majority  vote,  but  all  the 
judges  sign  the  award.  The  minority  have  the  right  to  file 
a  dissenting  opinion. 

Thus  far  there  has  never  been  adopted  a  compulsory 
system  of  international  arbitration  and  it  is  hardly  to  be 

r«te^of*i^^  expected  that  one  will  be  adopted  for  some  years  to  come. 

ternationai        go  far  as  cttu  bc  sccu  uow,  the  compelling  force  will,  for  a 

long  time,  be  the  force  of  public  opinion.  That  is  to  say, 
international  arbitration  will  for  a  long  time  be  voluntary. 
States  wishing  to  submit  their  disputes  to  the  decision 
of  an  arbitral  tribunal  now  have  the  choice  between  a  tem- 
porary tribunal  of  their  own  choosing  and  the  permanent 
court  of  The  Hague.  The  constitution  of  the  former  is 
determined  entirely  by  the  parties,  that  of  the  latter  has  in 
a  general  way  been  provided   for.     The  advantage  of  a 
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• 

permanent  court  over  temporary  boards  has  already  been 
referred  to.  In  either  case  the  scope  of  the  arbitration  is 
determined  by  the  preliminary  agreement  of  the  parties. 

The  procedure  before  an  arbitral  tribunal  is  very  simple, 
Each  side  through  its  agent  and  counsel,  presents  its 
evidence,  copies  of  all  documents  being  furnished  to  the  ^/^^^**  ^"*" 
opposing  side.  This  is  what  is  known  as  the  preliminary 
examination.  As  soon  as  the  evidence  is  all  in,  this  phase 
of  the  proceeding  is  at  an  end  and  the  case  is  ready  for 
discussion.  The  time  allowed  for  each  phase  may  be 
agreed  upon  by  the  parties;  if  not,  it  is  fixed  by  the 
tribunal.  According  to  Art.  49  of  The  Hague  Convention, 
♦*  The  Tribunal  has  the  right  to  issue  Eules  of  Procedure 
for  the  case,  to  decide  the  forms  and  periods  within  which 
each  party  must  conclude  its  arguments,  and  to  arrange  all 
the  formalities  dealing  with  the  evidence." 

The  deliberations  of  the  tribunal  are  in  private. 
Decisions  are  reached  by  a  majority  vote  and,  if  a  member 
refuse  to  vote,  such  fact  is  recorded.  The  grounds  upon  how  award  is 
which  the  decision  is  reached  are  stated  in  the  opinion.  ""**^*" 
When  the  award  is  ready,  the  agents  and  counsel  of  the 
parties  are  duly. summoned  and  the  award  is  made  public. 
From  this  award,  which  is  legally  bindiug  upon  the  parties, 
there  is  no  appeal  and  no  right  to  a  rehearing  unless  such 
right  is  reserved  in  the  preliminary  agreement  to  arbitrate, 
and  then  only  when  new  facts  have  been  brought  to  light 
since  the  formal  closing  of  the  case.  There  is  thus  afinality 
about  an  arbitral  award  which  few  court  decisions  have. 

The  validity  of  an  award  may  be  attacked  upon  any  one  of 
the  five  following  grounds:  (1)  If  the  decision  is  reached v*'*^**^ <>' 
fraudulently ;  (  2  )  If  the  provisions  of  the  preliminary  agree- 
ment are  materially  departed  from  without  mutual  consent ; 
(3)  If  the  tribunal  has  exceeded  its  jurisdiction;  (4)  If  the 
award  requires  something  to  be  done  contrary  to  internat- 
ional law;  (5)  If  the  terms  of  the  award  are  equivocal. 
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An  interesting  case  illustrating  the  third  of  these  is  the 
arbitration  of  our  Northeast  boundary  line  by  the  King  of 
Holland.  The  United  States  claimed  one  line,  the  British 
claimed  a  line  further  south.  The  question  as  to  which 
was  the  correct  line  was  submitted  to  the  King  of  Holland 
for  arbitration  and  he  decided  upon  a  conventional  line 
about  midway  between  them.  This  the  United  States  very 
properly  insisted  he  had  no  authority  to  do  and  refused  to 
be  bound  by  the  award.  The  question  was  settled  nine  years 
later   in   accordance  with  the  Webster-Asburton  Treatv. 

Of  late  there  has  been  a  most  rapid  increase  in  the  num- 
ber of  general  arbitration  treaties.  The  United  States  has 
General  arbi-     negotiated  a  number,  but  unfortunately  they  have  not  been 

tratiom  treaUes.       ®  o  -rrr  J  J 

ratified  by  the  Senate.  We  have  had  a  number  of  special 
arbitration  treaties,  but  as  yet  no  general  arbitration  treaty. 
That  the  latter  do  increase  the  chances  of  settling  disputes 
in  a  rational  way  scarcely  admits  of  doubt.  For  a  special 
arbitration  treaty  is  of  course  never  made  until  after  the 
dispute  has  proceeded  a  considerable  distance,  so  that  the 
blood  of  both  nations  is  a  trifle  heated  and  **  bad."  Under 
such  circumstances  there  is  not  infrequently  more  of  a 
desire  for  a  fight  than  for  what  is  considered  by  many,  in 
such  a  humor,  as  a  tame  way  of  settling.  If,  upon  the  other 
hand,  a  general  arbitration  treaty  exists,  a  nation,  though 
irritated,  would  rather  submit  to  arbitration  than  to  acquire 
the  reputation  of  dodging  or  breaking  treaties  solemnly  en- 
tered into. 

All  things  considered  it  is  safe  to  say  that  thereis  no 
ProsreM  of  ar-  othcr  field  iu  which  international  law  has  made  as  great 
bitration.  advancement  within  the  past  few  decades  and  achieved  as 

great  practical  results  as  it  has  in  the  field  of  international 
arbitration.  True,  there  is  a  great  deal  yet  to  be  done; 
and  from  this  many  erroneously  conclude  that  nothing  has 
been  done.  There  are  still  wars  and  always  will  be,  so  long 
as  there  is   any  state   which  insists  upon  fighting.     For, 
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jast  as  long  as  this  is  the  case,  force  will  have  to  be  met  by 
force.  But  arbitration  has  undoubtedly  prevented  some 
wars,  and  this  achievement  is  a  sufficient  justification  for 
the  energies  Which  have  been  expended  in  advancing  it. 


THE  NORTH  SEA  ARBITRATION. 
(Translation  from  Smith  and  Sibley.) 

The  following  are  the  terms  of  the  North  Sea  Conven- 
tion, signed  at  St.  Petersburg  on  November  25th,  by  his 
Majesty's  ambassador.  Sir  Charles  Hardinge,  and  Count 
Liamsdorff :  — 

**  His  Britannic  Majesty's  Government  and  the  Imperial 
Sussian  Government,  having  agreed  to  intinist  to  an  Inter- 
national Commission  of  Inquiry  —  assembled  conformably 
to  Articles  9  to  14  of  The  Hague  Convention  of  July  29th, 
1899,  for  the  pacific  settlement  of  international  disputes — 
the  task  of  elucidating  by  means  of  an  imperial  and  con- 
scientious investigation  the  question  of  fact  connected  with 
the  incident  )^hich  occurred  during  the  night  of  October 
21-22,  1904,  in  the  North  Sea,  on  which  occasion  the  firing 
of  the  guns  of  the  Russian  fleet  caused  the  loss  of  a  bout 
and  the  death  of  two  persons  belonging  to  the  British 
fishing  fleet,  as  well  as  damages  to  other  boats  of  the  fleet 
and  injuries  to  the  crews  of  some  of  those  boats,  the  under- 
signed, being  duly  authorized,  therefore  have  agreed  upon 
the  following  provisions :  — 

**  Article  I.  The  International  Commission  of  Inquiry 
shall  be  composed  of  five  members  —  Commissioners  —  of 
whom  two  shall  be  officers  of  high  rank  in  the  British  and 
Imperial  Russian  navies  respectively.  The  Government  of 
France  and  of  the  United  States  shall  each  be  requested  to 
select  one  of  their  naval  officers  of  high  rank  as  a  member 
of  the  Commission.  The  fifth  member  shall  be  chosen  by 
agreement  between  the  four  members   above   mentioned. 
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In  the  event  of  no  agreement  being  arrived  at  between  tbe 
four  Commissioners  as  to  the  selection  of  the  fifth  member 
of  the  Commission,  his  Imperial  and  Soyal  Majesty  the 
Emperor  of  Austria,  King  of  Hungary,  will  be  invited  to 
select  him.  Each  of  the  two  high  contracting  parties 
shall  likewise  appoint  a  legal  assessor  to  advise  the  Com- 
missioners, and  an  agent  officially  empowered  to  take  part 
in  the  labors  of  the  Commission. 

^*  Article  II.  The  Commissioner  shall  inquire  into  and 
report  on  all  the  circumstances  relative  to  the  North  Sea 
incident,  and  particularly  on  the  questions  as  to  where  the 
responsibility  lies  and  the  degree  of  blame  attaching  to  the 
subjects  of  the  two  high  contracting  parties,  or  to  the  sub- 
jects of  other  countries  in  the  event  of  their  responsibility 
being  established  by  the  inquiry. 

*^  Article  IIL  The  Commission  shall  settle  the  details 
of  the  procedure  which  it  will  follow  for  the  purpose  of 
accomplishing  the  task  with  which  it  has  been  intrusted. 

**  Article  IV.  The  two  high  contracting  parties  under- 
take to  supply  the  International  Commission  of  Inquiry  to 
the  Utmost  of  their  ability  with  all  the  means  and  facilities 
necessary,  in  order  to  enable  it  to  acquaint  itself  thoroughly 
with,  and  appreciate  correctly,  the  matter  in  dispute. 

**  Article  V.  The  Commission  shall  assemble  at  Paris 
as  soon  as  possible  after  the  signature  of  this  agreement. 

**  Article  VI.  The  Commission  shall  present  its  report 
to  the  two  high  contracting  parties,  signed  by  all  the  mem- 
bers of  the  Commission. 

**  Article  VII.  The  Commission  will  take  all  its  d^ecisions 
by  a  majority  of  the  votes  of  the  five  Commissioners. 

«*  Article  VIII.  The  two  high  contracting  parties  under- 
take each  to  bear  on  reciprocal  terms  the  expenses  of  the 
inquiry  made  by  it  previous  to  the  assembly  of  the  Cora- 
mission.  The  expenses  incurred  by  the  International 
Commission   after  the  date  of   its  assembly  in  organizing 
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its  staff,  and  in  conducting  the  investigations  which  it  will 
have  to  make,  shall  be  equally  borne  by  the  two  Govern- 
ments.'* 

REPORT  OP  COMMISSIONERS  APPOINTED  IN  CONTORMITT  WITH 
ARTICLE  6  OP  THE  ST.  PETERSBURG  DECLARATION  OF  THE 
12th  (25th)  NOVEMBER,   1904. 

1.  The  Commissioners  after  minute  and  prolonged  exami- 
nation of  the  ensemble  of  the  facts  that  have  come  to  their 
knowledge  conoernins:  the  incidents  submitted  to  them  for 
investigation  by  the  St.  Petersburg  declaration  of  the  12th 
(25th)  November,  1904,  have  in  this  respect  proceeded  to 
give  an  analytic  statement  of  those  facts  in  their  logical 
order. 

In  communicating  the  principal  opinions  of  the  Commis- 
sion on  each  important  or  decisive  point  of  this  summary 
expos^,  they  believe  that  they  have  thrown  suflScient  light 
upon  the  causes  and  the  consequences  of  the  incident  in 
question,  and  at  the  same  time  upon  the  responsibilities 
resulting  therefrom. 

2.  On  the  7th  (20th)  October,  1904,  the  second  Hus- 
sion squadron  of  the  Pacific  Fleet,  under  the  chief  command 
of  Vice-Admiral  Aide-de-Camp  General  Eohzdestvensky, 
anchored  near  Cape  Skagen  with  the  intention  of  taking  in 
coal  before  continuing  its  voyage  to  the  Far  East. 

It  appears,  according  to  the  deposition  made,  that  from 
the  time  when  the  squadron  left  the  roadstead  of  Eeval, 
Admiral  Eohzdestvensky  had  caused  the  vessels  under  his 
command  to  adopt  minute  precautions  with  the  object  of 
placing  them  fully  in  a  position  to  repel  an  attack  by 
torpedo-boats  during  the  night,  either  at  sea  or  when 
anchored. 

These  precautions  seemed  to  be  justified  by  the  infor- 
mation frequently  sent  by  the  agents  of  the  Imperial 
Governmient  respecting  hostile  attempts  that    were  to  be 
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apprehended,  and  which  in  all  probability  would  take  the 
form  of  attacks  by  torpedo-boats. 

Furthermore,  during  his  stay  at  Skagen,  Admiral  Rohz- 
destvensky  had  been  informed  of  the  presence  of  suspi- 
cious vessels  off  the  Norwegian  coast.  Besides  he  had 
learned  from  the  captain  of  the  transport  Bakan,  who  had 
come  from  the  north,  that  on  the  night  before  he  had  seen 
four  topedo-boats,  which  had  only  a  single  light  at  the 
masthead. 

This  news  caused  the  Admiral  to  leave  twenty-four  hours 
earlier  than  he  had  intended. 

3.  Consequently  each  of  the  six  distinct  sections  of  the 
squadron  steamed  off  separately  in  turn,  and  reached  the 
North  Sea  independently  of  each  other  in  the  order  men- 
tioned in  Admiral  Eohzdestvensky's  report;  this  general 
officer  commanding  in  person  the  last  section  composed  of 
the  four  new  battleships  *«  Prince  Suvaroflf,"  *' Emperor 
Alexander  III.,'*  **  Borodino,"  «*Orel  "  and  the  transport 
*«  Anadyr." 

This  section  left  Skagen  at  10  p.  m.  on  the  7th  (20th) 
October. 

The  first  two  sections  were  ordered  to  proceed  at  a  speed 
of  twelve  knots,  and  the  following  section  at  ten  knots. 

4.  Between  1:30  and  4:15  on  the  following  afternoon, 
the  8th  (21st)  October,  all  the  sections  of  the  squadron 
were  passed  in  succes.sion  by  the  Englijsh  steamer  Zero,  the 
captain  of  which  vessel  examined  the  different  units  closely 
enough  for  them  to  be  recognized  from  his  description  of 
them.  Moreover,  the  results  of  his  observations  are  in 
general  agreement  with  the  indications  given  in  Admiral 
Eohzdestvensky's  report. 

5.  The  last  vessel  passed  by  the  Zero  was  the  Kamchatka, 
according  to  the  description  which  he  (the  captain  of  the 
Zero)  gave  of  her. 

This  transport,  which  at  first  formed  part  of   the  same 
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group  as  the  Dmitri  Donskoi  and  the  Aurora,  was,  there- 
fore, at  the  time  alone  and  about  ten  miles  behind  the  squad- 
ron, having  been  obliged  to  slacken  speed  owing  to  a  dam- 
aged engine. 

Tbis  accidental  delay  was  perhaps  incidentally  the  cause 
of  the  subsequent  events. 

6.  As  a  matter  of  fact,  towards  eight  o'clock  in  the 
evening  this  transport  met  the  Swedish  vessel  Aldebaran 
and  other  unknown  ships,  which  she  fired  upon,  doubtless 
owing  to  the  apprehensions  aroused  in  the  momentaiy 
circumstances  by  her  isolation,  the  damages  to  her  engines, 
and  her  slight  fighting  value. 

However  this  may  be,  at  8:45  p.  m.  the  captain  of  the 
Kamchatka  dispatched  to  his  commander-in-chief  by 
wireless  telegraphy  the  statement  respecting  this  meeting 
that  he  was  *«  attacked  on  all  sides  by  torpedo-boats.'' 

7.  In  order  to  understand  the  influence  which  this  news 
might  have  had  upon  the  subsequent  decisions  of  Admiral 
Rohzdestvensky  it  must  be  remembered  that  in  his  anti- 
cipations the  attacking  torpedo-boats  whose  presence  had 
thus  been  announced  to  him,  rightly  or  wrongly,  as  being 
some  fifty  miles  behind  the  section  of  the  ships  under  his 
command,  might  overtake  him  towards  one  o'clock  in  the 
morning  in  order  to  attack  him  in  his  turn. 

This  information  decided  Admiral  Eohzdestvensky  to 
signal  to  his  ships  towards  ten  o'clock  at  night  to  redouble 
their  vigilance  and  to  expect  an  attack  from  torpedo-boats. 

8.  On  board  the  Suvaroff  the  Admiral  had  deemed  it 
indispensable  that  one  of  the  two  superior  officers  of  his 
staff  should  be  on  duty  on  the  Commander's  bridge  during 
the  night,  in  order  to  superintend  in  his  stead  the  progress 
of  the  squadron  and  let  him  know  immediately  should  any 
incident  occur. 

Moreover,  on  board  all  the  ships  the  permanent  orders 
of  the  admiral  prescribed  that  the  chief  officer  on  duty  was 
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authorized  to  open  fire  in  case  of  a  manifest  and  imminent 
attack  of  torpedo-boats. 

If  the  attack  were  made  from  ahead  he  was  to  do  so  on 
his  own  initiative,  and  in  the  contrary  case,  much  less 
pressing,  he  was  to  refer  to  his  commanding  officer. 

With  regard  to  these  orders,  the  majority  of  the  Com- 
missioners considered  that  they  involved  nothing  excessive 
in  time  of  war  and  particularly  in  the  circumstances  which 
Admiral  Rohzdestvensky  had  every  reason  to  consider  verj' 
alarming  in  view  of  the  impossibility  in  which  he  found 
himself  of  verifying  the  accuracy  of  the  vrarnings  that  he 
had  received  from  the  agents  of  his  government. 

9.  Towards  one  o'clock  in  the  morning  on  the  9th  (22d) 
October,  1904,  the  night  was  semi-obscure,  somewhat 
overshadowed  by  a  slight  and  low  mist.  The  moon  only 
showed  itself  at  intervals  through  the  clouds.  The  wind 
blew  moderately  from  the  south-east,  raising  a  long  swell, 
which  made  the  vessels  roll  5  degrees  on  either  side. 

The  course  followed  by  the  squadron  towards  the  south- 
west necessarily  led  the  last  two  sections,  as  was  eventually 
proved,  to  pass  in  the  neighborhood  of  the  habitual  fishing 
ground  of  the  flotilla  of  the  Hull  fishing-boats,  consisting 
of  some  thirty  of  these  small  steamers  and  covering  an 
area  of  some  miles. 

It  results  from  the  consistent  depositions  of  the  British 
witnesses  that  all  these  boats  carried  their  re^nilation  lights 
and  trawled  according  to  the  customary  rules  under  the 
lead  of  their  **  admiral  "  and  pursuant  to  the  indications 
conveyed  by  conventional  rockets. 

10.  According  to  communications  received  by  wireless 
telegraphy  nothing  unusual  has  been  signaled  by  the  sec- 
tions which  preceded  that  of  Admiral  Sohzdestvensky  in 
traversing  these  regions. 

It  subsequently  transpired  that,  notably.  Admiral  F5lk- 
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ersam,  hnving  been  led  to  skirt  the  flotilla  on  the  north, 
very  closely  examined  the  nearest  trawlers  with  his  electric 
searchlight,  and  having  thus  recognized  them  as  inoffensive,   * 
quietly  proceeded  on  his  way. 

11.  It  was  shortly  afterwards  that  the  last  section  of  the 
fleet,  led  by  the  Suvaroff  flying  Admiral  Eozhdestvensky's 
flag,  arrived  in  its  turn  near  the  trawlers'  fishing  ground. 
The  course  taken  by  this  section  carried  it  nearly  into  the 
midst  of  the  flotilla  of  trawlers,  which  it  would  have  been 
obliged  to  skirt,  but  to  the  southward,  when  the  attention 
of  the  ofBcers  of  the  watch  on  the  bridge  of  the  Suvaroff 
was  attracted  by  a  green  rocket,  which  put  them  on  their 
guard. 

This  rocket,  fired  by  the  **  admiral,"  indicated  in  reality, 
according  to  their  conventions,  that  the  trawlers  were  to 
trawl  on  the  starboard  side  to  windward. 

Almost  immediately  after  this  first  alarm,  according  to 
the  depositions,  the  observers  on  the  bridge  of  the  Suvaroff, 
who  were  scanning  the  horizon  with  night-glasses,  dis- 
covered *•  on  the  crest  of  the  waves  in  the  direction  of  the 
starboard  cathead  and  at  an  approximate  distance  of 
eighteen  or  twenty  cables,"  a  vessel  which  appeared  to 
them  suspicious,  because  they  saw  no  light,  and  the  vessel 
seemed  to  be  coming  straight  towards  them. 

When  the  suspicious  vessel  was  lighted  by  a  searchlight, 
the  men  of  the  watch  believed  they  detected  a  torpedo-boat 
going  at  high  speed. 

It  was  for  these  reasons  that  Admiral  Shodzestvensky 
opened  fire  on  the  unknown  vessel. 

The  majority  of  the  Commissioners  express  on  this 
point  the  opinion  that  the  responsibility  for  this  act  and 
the  results  of  the  cannonade  sustained  by  the  fishing 
flotilla  rests  with  Admiral  Eohzdestvensky. 

12.  Almost  immediately  after  opening  fire  on  the  star- 
board side  the  Suvaroff  perceived  ahead  of  it  a  small  boat 
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barring  its  course,  and  was  obliged  to  turn  to  port  in  order 
to  avoid  colliding  with  it.  But  this  boat,  lighted  by  a 
searchlight,  was  recognized  as  a  trawler. 

In  order  to  prevent  the  firing  of  the  vessels  from  being 
directed  against  this  inoffensive  boat,  the  axis  of  the  search- 
light was  immediately  raised  45  degrees. 

Thereupon  the  Admiral  signaled  to  the  squadron  the 
order  **  Not  to  fire  on  the  trawlers." 

But  while  the  searchlight  illuminated  this  fishing-boat, 
according  to  the  depositions  of  the  witnesses,  the  observers 
on  the  Suvarofif  perceived  on  the  port  side  another  vessel 
which  appeared  to  them  suspicious  because  of  its  resem- 
blance to  that  which  they  were  firing  on  upon  the  star- 
board side. 

Fire  was  at  once  opened,  on  the  second  object,  and  was 
thus  carried  on  from  both  sides,  the  line  of  ships  having 
by  a  retrograde  movement  returned  to  its  original  course 
without  having  modified  its  speed. 

13.  In  accordance  with  the  permanent  orders  of  the 
squadron  the  Admiral  indicated  the  object  on  which  the  fire 
of  the  ships  was  to  be  directed  by  fixing  the  searchlights 
upon  them,  but  as  each  ship  swept  the  horizon  in  every 
direction  around  it  with  its  own  searchlights  in  order  to 
guard  against  a  surprise  it  was  difficult  to  avoid  confusion. 

This  firing,  which  lasted  from  ten  to  twelve  minutes, 
caused  serious  damage  to  the  trawler's  flotilla.  It  was 
thus  that  two  men  were  killed,  six  others  wounded,  that 
the  Crane  sank,  and  that  the  Snipe,  the  Mino,  the  Moul- 
mein,  the  Gull,  and  the  Majestic  suffered  more  or  less 
serious  damage. 

On  the  other  hand,  the  Cruiser  Aurora  was  hit  by  several 
projectiles. 

The  majority  of  the  Commissioners  declare  that  they  lack 
precise  elements  to  identify  on  what  object  the  ship  fired, 
but  the   Commissioners  unanimously  recognized  that  the 
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boats  of  the  flotilla  committed  no  hostile  act,  and  the 
majority  of  the  Commissioners,  being  of  opinion  that  there 
was  no  torpedo-boat  either  among  the  trawlers  or  on  the 
spot,  the  fire  opened  by  Admiral  Rohzdestvensky  was 
not  justifiable. 

The  Russian  Commissioner,  not  believing  himself  war- 
ranted in  concurring  in  this  opinion,  stated  his  conviction 
that  it  is  precisely  the  suspicious  vessels  that  approached 
the  Russian  squadron  for  a  hostile  purpose  that  provoked 
the  firing. 

14.  Respecting  the  real  objects  of  the  nocturnal  firing, 
the  fact  that  the  Aurora  was  hit  by  a  few  projectiles  of  47 
millimetres  and  75  millimetres  would  seem  to  be  of  a  nature 
to  give  rise  to  the  supposition  that  this  cruiser,  and  per- 
haps even  other  Russian  vessels,  delayed  on  the  track  of 
the  Suvarofif  without  the  vessel  being  aware  of  it,  may  have 
provoked  and  attracted  the  first  firing. 

This  error  may  have  been  caused  by  the  fact  that  this 
ship,  seen  from  behind,  showed  no  visible  light,  and  owing 
to  a  nocturnal  optical  illusion  experienced  by  the  observers 
on  the  flagship. 

In  this  connection  the  Commissioners  declared  that  they 
lack  important  information  enabling  them  to  ascertain  the 
reasons  which  brought  about  the  continuation  of  the  firing 
on  the  port  side.  In  presence  of  this  conjecture  certain 
distant  trawlers  might  have  been  confounded  with  the 
original  objects,  and  thus  cannonaded  direct.  Others,  on 
the  contrary,  may  have  been  hit  by  a  fire  directed  on 
objects  further  off. 

These  considerations,  moreover,  are  not  in  contradiction 
with  the  impression  of  certain  trawlers  who,  finding  them- 
selves hit  by  projectiles  and  remaining  lit  up  in  the  radius 
of  the  searchlights,  might  have  believed  themselves  to  be 
the  object  of  direct  aim . 

15.  The   duration  of  the  firing  on  the  starboard  side, 
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even  from  the  standpoint  of  the  Kussian  version,  seemed 
to  the  majority  of  the  Commissioners  to  have  been. longer 
than  appeared  necessary. 

But  this  majority  considered  that  it  is  not  sufficiently 
informed,  as  has  just  been  said,  with  regard  to  the  contin- 
uation of  the  firing  on  the  port  side. 

In  any  case,  the  Commissioners  willingly  acknowledged 
unanimously  that  Admiral  Sohzdestvensky  personally  did 
all  he  could  from  beginning  to  end  to  prevent  the  trawlers, 
recognized  as  such,  from  being  the  objects  of  the  fire  of 
the  squadron. 

16.  However  that  may  be,  the  Dmitri  Donskoi  having 
eventually  intimated  her  number,  the  Admiral  decided  to 
give  the  **  stop  fire  "  signal.  The  line  of  his  ships  then 
continued  its  route  to  the  southwest  without  having 
stopped. 

In  this  connection  the  Commissioners  are  unanimous  in 
recognizing  that,  after  the  circumstances  which  preceded 
jthe  incident  and  those  which  gave  rise  thereto,  there  was 
at  the  closing  of  the  firing  sufficient  uncertainty  as  to  the 
danger  incurred  by  the  section  of  the  ships  to  decide  the 
Admiral  to  proceed  on  his  way. 

At  the  same  time  the  majority  of  the  Commissioners 
regret  that  it  did  not  occur  to  Admiral  Rohzdestvensky, 
while  going  through  the  Strait  of  Dover,  to  inform  the 
authorities  of  the  neighboring  maritime  Powers,  that, 
having  been  led  into  open  fire  in  the  vicinity  of  a  group 
of  trawlers,  those  boats  of  unknown  nationality  required 
assistance. 

17.  The  Commissioners,  in  closing  this  report,  declared 
that  their  appreciations  formulated  therein  are  not  in  their 
spirit  of  a  nature  to  cast  any  discredit  either  on  the  military 
value  or  the  sentiments  of  humanity  of  Admiral  Eohzdest- 
vensky  and  of  the  personnel  of  his  squadron. 


CHAPTER  XI. 

MEANS  OF  COMPULSION  SHORT  OF  WAR. 

We  have  just  been  considering  the  different  ways  in 
which  international  disputes  may  be  settled  by  measures  ^^"^'^^^*"** 
purely  pacific.  We  now  come  to  the  consideration  of 
measures  which  are  not  necessarily  war,  but  nevertheless 
border  very  closely  upon  it.  Among  these  are :  severance 
of  diplomatic  relations,  embargo,  retrosion,  reprisal,  and 
pacific  blockade. 

Of  these  the  least  like  war,  though  it  frequently  leads  to 
it,  is  a  severance  of  diplomatic  relations.  Such  an  act  is 
always  evidence  of  strained  relations  and  is  not  infrequently 
an  effective  means  of  securing  redress.  It  may  be  merely 
for  the  purpose  of  showing  displeasure  and  thus  hastening  dipiomatio 
redress  with  no  thought  of  following  it  by  a  declaration  of  **"•"•• 
war,  if  redress  is  not  granted ;  or  it  may  be  for  the  purpose 
of  serving  notice  upon  the  other  state  that  hostilities  may 
at  any  time  be  resorted  to.  The  uncertainty  as  to  whether 
or  not  war  will  result  has  a  string  tendency  to  hasten  a 
pacific  settlement,  unless  the  other  state  is  indifferent  or 
desirous  of  war.  A  severance  of  diplomatic  relations  with 
Bpazil,  in  1827,  was  sufficient  to  bring  that  country  to  a 
speedy  settlement  with  the  United  States.  Relations  were 
renewed  upon  the  promise  of  Brazil  that  «*  indemnity 
should  be  promptly  paid  for  all  injuries  inflicted  on  citizens 
of  the  United  States,  or  their  property,  contrary  to  the 
law  of  nations."  The  United  States  and  other  countries 
have  frequently  been  compelled  to  threaten  to  sever  diplo- 
matic relations  with  Turkey,  if  reparation  were  not  made. 
Merely  the  threat  has  usually  been  sufficient,  particularly 
if  warships  were  hovering  near.  In  1834,  this  form  of 
constraint,  minus   the  warships,  was  used  by  the  United 

(361) 
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States  against  France  and  was  successful  in  bringing  about 
the  settlement  of  the  spoliation  claims,  and  in  1858  it  was 
equally  successful  against  Mexico.  This  form  of  constraint 
is  so  comparatively  mild  and  hence  so  often  resorted  to 
that  it  would  be  useless  to  attempt  a  list  of  the  cases  in 
which  it  has  been  used,  whether  successfully  or  un- 
successfully. 

A  much  more  drastic  remedy,  yet  one  which  falls  short 
of  actual  war,  is  an  embargo.    This  may  be  a  sequestration 

EmtMuvoj  kinds  <^  *. 

of.  of  the  vessels  of  the  state   against  which   the  embargo  is 

directed,  which  are  found  in  our  ports;  it  may  be  a  pro- 
hibition against  our  own  vessels  leaving  our  own  ports ;  or 
it  may  be  an  interdiction  of  all  intercourse  with  the 
offending  state.  If  the  first  form  is  resorted  to,  the 
vessels  are  simply  held  as  pledges  pending  settlement. 
They  are  not  condemned,  so  that  merely  the  possession 
and  not  the  title  changes,  unless  war  results.  The  leading 
case  upon  this  point  is  The  Boedus  Lust,  which  will  be 
found  at  the  end  of  this  chapter. 

Where  the  second  form  of  embargo   is  resorted  to  it  is 

with   a   view  to   depriving  the   other  states  of  articles  of 

Bmbarvo  on  itscommercc  which  are  essential  to  it.     But  such  an  embargo 

ownTeMeu.       j^  ^^^  ^^  ^jj  jj]^^]^  ^^  ^^^^   Satisfactorily,  for  if  the  trade 

thus  cut  off  is  not  great  the  other  state  is  not  likely  to  be 
coerced  by  cutting  it  off.  And,  if  it  is  great,  such  a 
choking  of  it  will  so  derange  the  trade  of  the  country  en- 
forcing the  embargo  as  to  bring  greater  hardship  upon  it 
than  upon  the  other  country.  This  was  the  case  in  the 
embargo  of  1807. 

The  third  and  most  drastic  form  of  embargo  places  the 

parties  to  it  upon  the  same  footing  so  far  as  commercial 

amoantinsto     intcrcoursc  is  Concerned  as  though  a  condition  of  war  ex- 

non-inter-  istcd.     It  also  prcveuts  the  citizens  of  one  country  from 

going  to  the  other.  It  might  be  defined  as  war,  minus  the 
fighting.     Such  a  remedy  is  very  likely  to  lead  to  hostili- 
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ties.  This  form  of  embargo  was  substituted  for  the  sec- 
ond form  by  the  United  States  in  1809,  but  directed  against 
Great  Britain  alone.  It  was  hoped  that  by  thus  setting 
our  commerce  with  other  countries  free  the  congestion 
which  had  resulted  from  the  other  form  of  embargo  would 
be  relieved  and  that  at  the  same  time  Great  Britain  would 
be  starved  into  her  senses.  War  resulted  before  the  starv- 
ing  process  had  completed  its  work.  Embargoes  have  not 
as  a  rule  been  successful,  though  the  one  declared  by  En- 
land  against  the  Two  Sicilies,  in  1839,  may  be  cited  as  an 
exception  to  the  rule.  This  embargo,  or  rather  embargo 
combined  with  reprisal,  succeeded  in  breaking  up  the  sul-^^^  ^^^^  ^^  ^^ 
phur  monopoly  granted  by  the  Two  Sicilies  to  a  French  two  siciues. 
company,  in  derogation  of  a  treaty  with  England  entered 
into  in  1816. 

Retorsion  is  a  retaliation  in  kind  for  acts  of  another 
state  which  though  strictly  within  its  legal  rights,  are 
nevertheless  intended  as  a  discrimination  against  the  first 
state  or  its  citizens.     A  familiar  example  of  retorsion  is-,  ^     , 

*  Ketomion. 

what  is  commonly  known  as  a  tariff  war.  Undoubtedly  an 
independent  state  has  a  right  to  make  any  kind  of  tariff 
laws  it  pleases,  but  if  it  exercises  this  right  in  a  way  which 
is  clearly  intended  to  exclude  the  goods  of  another  state, 
that  state  has  an  equal  right  to  retaliate  by  a  tariff  law 
equally  discriminative  against  the  goods  of  the  first  state. 
The  present  boycott  of  American  goods  by  China  in  return 
for  any  exclusion  of  her  citizens  is  not  retorsion,  but  would 
be,  if,  instead  of  resorting  to  a  boycott  of  our  goods,  she 
were  to  pass  an  exclusion  law  directed  against  our  citizens. 
The  above  are  examples  of  negative  retorsion  or  retorsio 
juris.  Certain  writers  claim  to  have  discovered  another 
form,  retorsio  facti^  but  this  is  more  properly  considered  as 
reprisal. 

Reprisals  consist  in  the  seizure  of,  or  acts  of  violence 
toward,  the  citizens   or  property  of  another  state  by  way 
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of  set-oflf  or  retaliation  for  unredressed  wrongs  by  it 
against   the  retaliatinor  state  or  its  citizens.     As  when,  in 

BepriMO,  kindfl  1802,  Napoleon  imprisoned  English  travelers  in  France  by 

way  of  retaliation  for  the  capture  of  French  vessels  by 
England ;  or  as  when  in  1780  Holland  repudiated  its  treaty 
of  alliance  with  England,  the  latter  retaliated  by  abrogating 
its  treaty  of  commerce  and  all  other  treaties  between  i^ 
and  Holland;  Mr.  Field  makes  the  following  classification 
of  reprisals:  '*  a  reprisal  which  consists  in  the  refusal  to 
perform  a  perfect  obligation,  or  to  permit  the  enjoyment 
of  a  right,  is  termed  a  negative  reprisal.  A  reprisal  which 
involves  the  seizure  or  detention  of  persons  or  property  in 
violation  of  the  provisions  of  this  code,  or  without  author- 
ity of  law,  is  termed  a  positive  reprisal.'*  (Outlines  of  an 
International  Code,  p.  472,  Sees.  712  and  713.)  Reprisals 
have  also  been  divided  into  general  and  special.  The  latter 
is  where  •«  letters  of  marque  are  granted,  in  time  of  peace, 
to  particular  individuals  who  have  suffered  an  injury  from 
the  government  or  subjects  of  another  nation."  (Wheat on, 
Part,  IV.  Sec.  291.)  This  form  of  reprisal  is  now  ob- 
solete. 

We  have  thus  far  been  considering  forms  of  restraint 
that  are  old  —  almost,  if  not  quite,  as  old  as  international 

Paoiflo  block-    j^w  itsclf .     We  now  come  to  a  measure  of  restraint  short 

of  war — if,  indeed,  it  be  short  of  war  —  which  is  com- 
paratively new.  This  form  has  been  termed  ''pacific 
blockade."  It  is  not  yet  a  century  old.  The  first  instance 
of  it  occurred  less  than  seventy-five  years  ago,  viz.,  when 
the  Powers  blockaded  the  coasts  of  Greece  in  1827.  It 
seems  to  have  acquired  an  almost  immediate  popularity,  for 
in  1831  the  Tagus  was  peacefully  blockaded  by  France; 
and  five  years  later  England  resorted  to  the  same  remedy 
against  New  Granada;  but  two  years  later  than  this,  France 
again  resorted  to  it,  this  time  against  Mexico;  England 
had  recourse  to  it  against  Greece  in  1850  and  against  Rio 
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de  Janeiro  in  1862;  in  1854,  France  applied  it  against 
Formosa ;  and  two  years  later  the  powers  again  resorted  to 
it  against  Greece.  The  most  recent  case  of  it  is  the  block- 
ade of  the  Venezuelan  ports  by  Germany,  England,  and 
Italy. 

Different  nations  have  given  to  the  term  a  different 
scopcf.  F^r  instance,  France  has  claimed  the  right  under 
it  to  intercept  not  only  the  ships  of  the  state  against  which  ®*^***  '*'  **™- 
the  remedy  is  applied,  but  the  ships  of  other  nations  as 
well.  England,  upon  the  other  hand,  has  usually  applied 
it  only  to  the  ships  of  the  country  whose  coast  is  block- 
aded. The  French  rule  as  to  the  rights  of  the  pacific 
blockader  seems  to  us  altogether  inadmissible.  During  war, 
a  belligerent  may  interfere  to  a  certain  extent  with  neutral 
commerce  because  of  the  exigencies  of  the  situation,  but 
during  peace  there  is  no  excuse  for  interfering  l^  force 
with  the  commerce  of  a  friendly  state.  Speaking  for  his 
government  during  the  French  blockade  of  Formosa,  Lord 
Granville  said,  **The  contention  of  the  French  government 
that  a  *  pacific  blockade '  confers  on  the  blockading  power 
the  right  to  capture  and  condemn  the  ships  of  third  nations 
for  a  breach  of  such  a  blockade  is  in  conflict  with  well- 
established  law."  (Lord  Granville  to  M.  Waddington, 
Nov.  11,  1884.) 

During  the  **  pacific  blockade  "  of  Venezuela,  1902,  the 
allies  bombarded  one  of  the  Venezuelan  ports  and  sunk  one 
of  the  Venezuelan  ships.  The  line  of  demarcation  between  Tenesneian 
such  a  blockade  and  war  is,  indeed,  a  shadowy  one.  j^^*®^"'*^*- 
might  not  be  inaccurate  to  define  a  *•  pacific  blockade  "  as  a 
form  of  restraint  used  against  a  weak  power  which  if  used 
against  a  strong  power  would  be  war.  This  much  is  clear, 
that  any  form  of  restraint  of  which  force  is  the  essence 
may  at  any  moment  be  considered  as  an  act  of  war.  This 
brings  us  to  a  consideration  of  war  itself. 
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THE  BOEDUS  LUST. 
(5  Ch.  Robinson,  207.) 

EFFECT  OF   EMBARGO. 

Sib  William  Scott:  This  case  comes  on  upon  the 
claims  of  persons  resident  in  Demarara  before  the  war, 
and  at  the  time  of  capture,  and  I  cannot  but  say  that  I 
am  glad  that  the  question  has  been  raised,  since  it  may 
have  the  effect  of  putting  an  end  to  much  uncertainty  on 
the  part  of  persons  who,  on  various  grounds,  may  think 
themselves  entitled  to  more  favorable  considerations,  than 
the  rules  of  law  prescribe  for  ordinary  cases.  The  claim 
is  given  for  several  persons  as  inhabitants  of  Demarara, 
not  settling  there  during  the  time  of  British  possession, 
nor  averring  an  intention  of  retiring  when  that  possession 
ceased.  *  They  are  therefore  to  be  treated,  under  this  gen- 
eral view,  as  Dutch  subjects,  unless  it  can  be  shown  that 
there  are  any  other  circumstances  by  which  they  are  pro- 
tected. It  is  contended  that  there  are  such  circumstances, 
and  that  they  are  these:  That  the  property  was  taken  in  a 
state  of  peace,  and  that  the  proprietors  are  now  become 
British  subjects,  and  consequently  that  this  property  could 
not  be  considered  as  the  property  of  an  enemy,  either  at 
the  time  of  capture  or  adjudication.  Now,  with  respect  to 
the  first  of  these  pleas,  it  must  be  admitted,  that  alone 
would  not  protect  them,  because  the  court  has,  without 
any  exception,  condemned  all  other  property  of  Dutch- 
men taken  before  the  war — And  upon  what  ground?  — 
That  the  declaration  had  a  retroactive  effect,  applying  to 
all  property  previously  detsiined,  and  rendering  it  liable  to 
be  considered  as  the  property  of  enemies  taken  in  time 
of  war.  This  property  was  seized  provisionally,  an  act 
itself  hostile  enough  in  the  mere  execution,  but  equivo- 
cal as  to  the  effect,  and  liable  to  be  varied  by  subsequent 
events,  and  by  the  conduct  of  the  Government  of  Holland. 
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If  that  conduct  had  been  such  as  to  re-establish  the  rela- 
tions of  peace,  then^the  seizure,  although  made  with  the 
character  of  a  hostile  seizure,  would  have  proved,  in  the 
event,  a  mere  embargo,  or  temporary  sequestration.  The 
property  would  have  been  restored,  as  it  is  usual,  at  the 
conclusion  of  embargoes;  a  process  of  ten  resorted  to  in  the 
practice  of  nations,  for  various  causes  not  immediately 
connected  with  any  expectations  of  hostility.  During  the 
period  that  this  embargo  lasted,  it  is  said,  that  the  court 
might  have  restored,  but  I  cannot  assent  to  that  observa- 
tion; because,  on  due  notice  of  embargoes,  this  court  is 
bound  to  enforce  them.  It  would  be  a  high  misprision  in 
this  court,  to  break  them,  by  redelivery  of  j)ossession  to 
the  foreign  owner  of  that  property,  which  the  crown  had 
directed  to  be  seized  and  detained  for  farther  orders.  The 
court,  acting  in  pursuance  of  the  general  orders  of  the 
state,  and  bound  by  those  general  orders,  would  be  guilty 
of  no  denial  of  justice,  in  refusing  to  decree  restitution  in 
such  a  case,  for  it  has  not  the  power  to  restore.  Its  func- 
tions are  suspended  by  a  binding  authority,  and  if  any 
injustice  is  done,  that  is  an  account  to  be  settled  between 
the  states.  The  court  has  no  responsibility,  for  it  has  no 
ability  to  act. 

This  was  the  state  of  the  first  seizure.  It  was  at  first 
equivocal;  and  if  the  matter  in  dispute  had  terminated  in 
reconciliation,  the  seizure  would  have  been  converted  into 
a  mere  civil  embargo,  so  terminated.  That  would  have 
been  the  retroactive  effect  of  that  course  of  circumstances. 
On  the  contrary,  if  the  transactions  end  in  hostility,  the 
retroactive  effect  is  directly  the  other  way.  It  impresses 
the  direct  hostile  character  upon  the  original  seizure.  It 
is  declared  to  be  no  embargo ;  it  is  no  longer  an  equivocal 
act,  subject  to  interpretations;  there  is  a  declaration  of  the 
animus,  by  which  it  was  done,  that  it  was  done  hostili 
animOi  and  is  to  be   considered  as   a  hostile  measure  ab 
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initio.  The  property  taken  is  liable  to  be  used  as  the 
property  of  persons,  trespassers  ab  initio ^  and  guilty  of 
injuries,  which  they  have  refused  to  redeem  by  any 
amicable  alteration  of  their  measures.  This  is  the 
necessary  course,  if  no  particular  compact  intervenes  for 
the  restitution  of  such  property  taken  before  a  formal 
declaration  of  hostilities.  No  such  convention  is  set  up  on 
either  side,  and  the  state,  by  directing  proceedings  agaifist 
this  property  for  condemnation,  has  signified  a  contrary 
intention.  Accordingly,  the  general  mass  of  Dutch 
property  has  been  condemned  on  this  retroactive  effect ;  and 
this  property  stands  upon  the  same  footing  as  to  the 
seizure,  for  it  was  seized  at  the  same  time  and  with  the 
same  intent.  There  is  no  ground  of  distinguishing  the 
time  of  seizure,  between  these  claims  and  former  cases  of 
a  similar  nature ;  it  was  a  provisional  seizure  in  all,  declared 
to  be  hostile  by  subsequent  events,  acting  in  a  reflex 
manner  upon  all  the  property  then  seized,  and  declaring  it 
to  be  all  enemy's  property,  unless  some  circumstances  can 
be  shown  to  take  these  particular  claims  out  of  the  common 
operation. 

At  the  time  of  the  declaration  of  hostilities,  then,  this 
property  stood  exactly  on  the  common  footing ;  and  the 
result  of  any  proceeding  then  pronounced,  must  have  been 
a  sentence  of  condemnation ;  it  lay  open  to  the  same  legal 
conclusion  at  that  time,  but  the  settlement  has  since 
surrendered  to  the  British  arms,  and  the  parties  are 
become  British  subjects;  and  this,  it  is  said,  takes  off  the 
hostile  effect,  although  it  might  have  attached.  This 
argument,  to  be  effective,  must  be  put  in  one  of  these  two 
ways,  either  that  the  condemnation  pronounced  upon 
Dutch  property  went  upon  the  ground  that  though  seized 
in  time  of  neutrality,  it  could  not  be  restored  only,  because 
the  parties  were  not  now  in  a  condition  to  receive  it ;  or 
else,  that  though  seized  at  a  time,  that  may,  to  some  effect, 
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be  considered  as  time  of  war,  yet  the  subjects,  having  be- 
come friends,  are  entitled  to  restitution.  This  latter  posi- 
tion cannot  be  maintained  for  a  moment.  It  is  contra- 
dicted by  all  experience  and  practice,  even  in  the  case  of 
those  who  had  an  original  British  character.  In  the  case 
of  Mr.  Whitehill,  who  hud  but  just  set  his  foot  on  the 
colony  of  an  enemy  for  a  few  hours,  but  was  proved  to 
have  gone  there  for  the  purpose  of  settling,  his  property 
was  condemned,  although,  at  the  time  of  adjudication,  he 
was  again  become  a  British  subject,  by  the  surrender  of  St. 
Eustatius  to  the  British  forces;  and  where  property  is  taken 
in  a  state  of  hostility,  the  universal  practice  has  ever  been 
to  hold  it  subject  to  condemnation,  although  the  claimants 
may  have  become  friends  and  subjects  prior  to  the  adjudica- 
tion. The  plea  of  having  again  become  British  subjects, 
therefore,  will  not  relieve  them,  and  the  other  ground  must 
be  resorted  to.  Th^t  is  equally  untenable  in  point  of  fact ; 
for  the  condemnation  of  the  other  Dutch  property  pro- 
ceeded on  no  such  ground  as  the  mere  incapacity  of  the 
proprietors  to  receive  restitution.  It  proceeded  on  the 
other  ground,  which  I  have  before  mentioned,  the  retroact- 
ive effect  of  the  declaration,  which  rendered  their  property 
liable  to  be  treated  as  t^e  property  of  enemies  at  the  time 
of  seizure.  The  reasonings  of  the  court  have  been 
founded  upon  that  principle.  Property  is,  indeed,  fre- 
quently condemned  upon  the  other  ground  of  in- 
capacity to  claim,  where  it  is  accidentally  found 
in  British  possession,  before  the  breaking  out  of 
hostilities;  but  where  it  is  seized  by  an  order  of  state, 
acting  provisionally  in  contemplation  of  hostilities,  the 
declaration  produces  something  more  than  a  prospective, 
future,  personal  incapacity  to  claim.  It  decides  upon  the 
character  of  the  property  already  seized,  and  on  the  nature 
and  quality  of  the  seizure.  I  am  of  opinion,  therefore, 
that  when  it  is  assumed,  that  the  capture  is  legally  to  be 

24 
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considered  as  made  in  time  of  peace,  the  argument  legally 
fails,  because,  in  all  legal  views  of  the  matter,  it  is  taken 
in  hostility;  it  is  rendered  enemy's  property  at  the  time  of 
seizure,  by  the  necessary  and  general  retroaction  of  the 
subsequent  declaration  of  hostilities.  The  whole  founda- 
tion of  the  argument,  therefore,  is  defective  in  the  fact. 
We  distinguish,  it  is  true,  as  between  the  different  inter- 
ests to  which  such  prize  inures,  whether  it  is  taken  before 
or  after  the  declaration.  That  is  a  matter  of  subsequent 
and  domestic  regulation,  but  not  influencing  the  general 
question  of  prize.  If  I  am  right  in  this  opinion,  it  is 
quite  unnecessary  to  discuss  many  questions  which  have 
entered  into  the  debate ;  whether  the  description  of  prop- 
erty comes  within  the  periods  of  the  test  affidavit  or 
not,  will  be  perfectly  immaterial.  Nothing  is  more  clear 
to  my  apprehension,  than  that  the  reference  to  those 
periods  is  not  prescribed  as  the  constituent  and  the  dis- 
tinguishing qualification  of  property,  but  merely  for  the 
purpose  of  ascertaining  a  clearer  view  of  the  general  facts 
respecting  that  property;  for  instance,  as  to  the  first 
periods,  the  time  of  shipment,  nobody  can  suppose  that 
the  time  of  shipment  can  be  there  introduced  for  an}' 
other  purpose  than  that  of  bringing  out  the  whole  detail 
of  facts,  it  being  perfectly  clear  that  it  is  in  no  degree 
necessary  that  it  should  be  enemy's  property  at  the  time 
of  shipment,  to  subject  it  to  condemnation.  It  is  equally 
immaterial  to  look  to  the  style  of  the  sentence,  for  that 
has  accommodated  itself  according  to  the  discretion  of 
the  court,  to  correspond  with  the  facts.  The  court  is 
under  no  necessity  of  referring  to  any  period  of  time,  in 
the  descriptive  language  applying  to  the  property  or  to 
the  parties.  If  the  court  is  legally  satisfied  that  it  is 
liable  to  be  condemned  as  enemy's  property,  there  is  no 
occasion  to  express,  in  the  construction  of  the  sentence, 
he  particular  time  at  which  the  liability  attached. 
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With  as^  little  effect  can  it  be  contended,  that  a  post- 
liminium can  be  attributed  to  these  parties.  Here  is  no 
return  to  the  original  character  on  which  only  9ijus  post- 
liminii  can  be  raised.  The  original  character,  at  the  time 
of  seizure  and  immediately  prior  to  the  hostility  which  has 
intervened,  was  Dutch.  The  present  character  which  the 
events  of  war  have  produced,  is  that  of  British  subjects ; 
and  though  the  British  subject  might,  under  circumstan- 
ces, acquire  the  jus  postliminii  upon  the  resumption  of 
his  native  character,  it  never  can  be  considered  that  the 
same  privilege  accrues  upon  the  acquisition  of  a  character 
totally  new  and  foreign.  As  to  more  popular  topics  to 
which  recourse  has  been  had,  I  shall  leave  them  to  their 
operation  in  that  quarter,  where  only  they  can  have  a 
proper  effect.  It  is  my  duty,  in  the  present  case,  to  apply 
the  principles  of  a  law  not  very  lenient.  How  far  it  may 
be  proper  to  relax  the  rigor  of  such  an  application,  will  be 
best  considered  by  those  who  have  more  latitude  of  judg- 
ment, as  well  as  a  wider  sphere  of  political  information  and 
knowledge.  It  may  be  fit,  in  that  ultimate  and  superior 
consideration,  to  refer  still  further  back  to  the  former  con- 
dition of  the  claimants,  as  British  subjects,  during  a  consid- 
erable period  of  the  late  war,  and  down  to  a  time  but  shortly 
antecedent  to  the  shipment  of  these  goods.  It  may  be  fit  to 
look  to  the  affections  and  dispositions  of  the  colony; 
though  every  surrender  of  war  must  be  legally  considered 
as  the  effect  of  mere  force.  It  may  be  fit  to  consider  that 
the  property  belongs  to  those,  who  are  now  entitled  to  the 
character  of  British  subjects.  These  considerations  may 
have  their  separate,  or  their  united,  influence  upon  that 
ultimate  judgment  to  which  the  law  refers  the  disposal  of 
property  captured  prior  to  hostilities.  They  could  only 
mislead  me  from  the  execution  of  my  duty,  which  is  sim- 
ply to  pronounce  that  the  property,  at  the  time  of  the 
capture,  belonged  to  subjects  of  the  Batavian  Republic, 
and  is  as  such  or  etherwise  liable  to  confiscation. 
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CASE  OF  DON  PACIFICO. 
(Snow's  Caaest  246.) 

REPRISALS   FOR   INJURY  TO  ITS    SUBJECTS    DUE    TO    LAWLESS 
ACTS   OF  CITIZENS   OF  ANOTHER  STATE. 

David  Pacifico  was  a  Jew,  born  at  Gibraltar,  but  in  1847 
resident  at  Athene.  By  virtue  of  his  birth,  he  was  entitled 
to  the  character  of  a  British  subject ;  he  had  represented 
himself  in  that  character  and  had  a  British  passport. 

It  was  customary  in  Greece  for  the  people  to  signalize 
the  festival  of  Easter  by  burning  an  effigy  of  Judas 
Isoariot;  but  out  of  a  regard  for  Mr.  Charles  de  Koths- 
child,  who  was  at  Athens  in  April,  1847,  the  police  were 
ordered  to  prevent  this  popular  ceremony  in  that  year. 
The  mob,  attributing  this  action  of  the  Athenian  authorities 
to  the  influence  of  the  Jews,  was  highly  incensed  against 
that  sect;  and  proceeded  to  attack  and  plunder  the  house 
of  M.  Pacifico,  which  happened  to  stand  near  the  place 
where  the  effigy  was  wont  to  be  burned.  While  his  house 
was  being  plundered,  the  family  of  M.  Pacifico  received  the 
grossest  ill-treatment.  M.  Pacifico  lodged  a  complaint 
with  the  procureur-general  of  the  king,  who,  on  the  very 
day  of  the  riot,  held  an  inquest  on  the  spot,  and  heard  the 
testimony  of  the  injured  parties,  but  the  Greek  govern- 
ment took  no  further  action  in  the  matter.  M.  Pacifico, 
believing  that,  by  reason  of  the  odium  in  which  his  race 
was  held  in  Greece,  he  would  not  be  likely  to  obtain 
redress  through  his  own  efforts,  applied  to  the  British 
minister  at  Athens,  Sir  Edmund  Lyons.  This  gentleman 
called  the  attention  of  the  Greek  government  to  the  facts 
of  the  case ;  but  his  note  was  left  unanswered  for  nine 
months,  although  he  wrote  several  times  subsequently,  and 
when,  in  January,  1848,  he  finally  received  an  answer,  it 
was    quite   unsatisfactory.     The    government  of   Greece 
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suggested  that  M.  Pacifico  should  collect  his  damages, 
through  the  ordinary  courts,  from  the  persons  who  took 
pai*t  in  the  riot. 

There  were  other  British  claims  pending  against  Greece, 
some  of  which  were  of  long  standing,  and  as  no  satisfac- 
tion  could  be  obtained  from  the  Greek  government,  Mr. 
Wyse,  successor  to  Sir  Edmund  Lyons,  was  instructed,  in 
December,  1849,  to  deliver  an  ultimatum  to  that  govern- 
ment, and  in  case  it  was  rejected,  Admiral  Parker,  com- 
manding the  English  fleet  in  the  Mediterranean,  was 
ordered  to  lay  an  embargo  upon  Greek  shipping.  The 
demands  of  the  ultimatum  were  rejected,  and  the  embargo 
was  immediately  enforced,  several  Greek  ships  of  war  and 
many  merchant  vessels  being  seized  and  detained  in  the 
Piraeus. 

Shortly  afterwards,  in  February,  1850,  French  media- 
tion was  accepted,  pending  which,  active  measures  were 
suspended  on  the  part  of  the  English  fleet.  Mr.  Wyse 
and  Baron  Gros,  the  French  mediator,  came  to  an  agree- 
ment upon  all  points  at  issue  save  one ;  namely,  a  demand 
of  indemnity  by  Pacifico  for  the  loss  of  papers  which,  he 
alleged,  were  evidences  of  a  valid  claim  by  him  against  the 
Portuguese  government  for  twenty-one  thousand  pounds. 
Mr.  Wyse  proposed  that  the  Greek  government  should  put 
into  his  hands  a  sum  of  money  &s  security  for  the  payment 
of  this  claim,  if,  after  investigation,  it  should  appear  to  be 
well-founded.  Baron  Gros  objected  to  this,  because  he 
not  only  considered  the  claim  to  be  worthless,  but  he  con- 
tended, further,  that  this  demand  was  too  humiliating  for 
Greece.  Failing  to  agree  upon  this  point,  Baron  Gros 
withdrew  from  the  negotiations;  thereupon,  Mr.  Wyse 
sent  a  new  ultimatum  to  the  Greek  government,  and  this 
time  it  was  accepted,  and  the  indemnity  demanded  imme- 
diately paid. 

The  total  amount  of   this  indemnity  was  6,403/.  10«., 
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with  the  addition  of  a  deposit  of  about  5^0001.  as  security 
for  the  Portuguese  chiim.  The  iDdemnitj  awarded  in- 
cluded the  following  items:  For  personal  injury »  500/., 
for  loss  of  household  effects,  jewelry,  etc.,  4,267/.  Ss. 
As  to  his  Portuguese  claim,  a  commission,  having  investi- 
gated the  case,  reported  in  1851,  that  it  could  not  be  sub- 
stantiated; but  in  view  of  the  expense  he  had  incurred, 
and  a  small  amount  due  him,  he  was  awarded  150/. 

Don  Pacifico  has  usually  been  represented  as  an  adven- 
turer who  had  little  claim  upon  the  sympathy  of  his  fellow- 
men  ;  and  England  has  generally  been  severely  criticised 
for  supporting  his  claim.  Yet  if  he  was  a  British  subject, 
he  had  a  right  to  be  protected  as  such.  He  was  born  in 
British  territory,  Gibraltar,  and  his  father  was  born  in 
Loudon.  His  letters  relating  to  this  affair  are  dignitied, 
and  show  much  ability.  His  chief  crime  would  seem  to 
have  been  that  of  being  a  Jew.  The  argument  that  Pacifico 
ought  to  have  resorted  to  the  ordinary  courts  of  Greece  to 
obtain  his  indemnity  is  quite  untenable.  What  chance  of 
success  would  he  have  had  in  a  suit  against  a  mob  of  sev- 
eral hundred  persons,  to  him  unknown,  and  with  public 
opinion  against  him?  Indeed  he  brought  the  matter  to 
the  notice  of  the  judiciary  department  of  the  govern- 
ment ;  and  it  was  then  the  duty  of  the  government  to 
take  further  proceedings.  The  fact  would  seem  to  be 
that  the  whole  trouble  lay  in  the  weak  and  vacillating 
policy  of  the  Greek  government,  which  could  easily  have 
avoided  all  trouble  by  simply  doing  justice  to  M.  Pacifico 
and  the  other  claimants.  Whether  the  British  govern- 
ment was  justified  in  resorting  to  such  extreme  measures 
may  be  questioned ;  but  that  some  action  was  called  for 
there  can  be  little  doubt. 
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THE  SILESIAN  LOAN. 
(Snow's  Cases,  p.  248.) 

IS  A   PUBLIC   DEBT  HELD   BT  FOREIGN   CREDITOBS  A  PROPER 

SUBJECT  FOR  REPRISAL? 

In  1735  the  Emperor,  Charles  VI.,  borrowed  of  several 
London  merchants  the  sum  of  1,000,000  ecus  (3,000,000 
francs),  and  as  security  for  payment,  gave  them  a  mort- 
gage on  the  revenues  of  the  Province  of  Silesia.  After 
the  death  of  the  Emperor  (1740)  Frederick  II.  of  Prus- 
sia seized  Silesia,  which  Maria  Theresa  was  constrained  to 
formally  cede  to  him  by  the  treaties  of  Breslauand  Berlin, 
1742.  Frederick  agreed,  however,  to  assume  the  debt  of 
the  province  and  pay  the  English  creditors. 

In  1744  war  broke  out  between  England  on  the  one  side 
and  France  and  Spain  on  the  other.  And  during  the  next 
four  years  the  English  seized  eighteen  Prussian  vessels  and 
thirty*three  other  neutral  vessels,  freighted  in  whole  or  in 
part  by  Prussian  subjects,  and  laden  with  merchandise  on 
account  of  French  subjects.  These  ships  and  their  cargoes 
were  seized  for  carrying  contraband  of  war  or  goods  be- 
longing to  the  enemy. 

The  government  of  England  having  refused  to  listen  to 
the  demand  of  the  Prussian  government  for  an  indemnity 
to  the  claimants,  Frederick  II.  appointed  a  commission  in 
1751  to  examine  these  claims  and  compensate  the  claim- 
ants out  of  the  Silesian  loan,  the  payment  of  which  had 
been  withheld  for  this  purpose.  The  next  year  the  com- 
mission gave  judgment,  transferring  the  English  mortgage 
on  the  Silesian  revenues  to  the  Prussian  claimants  as  in- 
demnity for  the  seizure  of  their  property. 

The  contention  of  the  Prussian  government  was  that 
England  had  acted  illegally  in  capturing  the  property  of 
her  enemies  on  neutral  vessels,  —  that  the  rule,  supported 
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by  the  practice  of  most  of  the  nations  of  Europe,  was 
**  free  ships,  free  goods;  "  and  farther  that  the  treaties  of 
England  with  the  neutral  powers,  confirmed  by  the  decla- 
rations of  the  English  ministry  to  diplomatic  agents  of 
Prussia,  had  exempted  such  goods  from  capture.  Ac- 
cording to  the  law  of  nature,  say  the  Prussian  commis- 
sioners the  vessel  of  a  neutral  is  his  property  wherever  it 
may  be  found  (i.  e.,  on  the  high  seas),  and  a  belligerent 
has  no  more  right  to  enter  it  to  seize  the  goods  of  his 
enemy,  than  he  has  to  enter  k  neutral  port  and  seize  the 
vessels  of  his  enemy  therein  anchored. 

As  to  contraband  of  war,  the  general  rule  of  interna- 
tional law  limited  it  to  munitions  of  war,  the  only  excep- 
tion being  things  of  ancipitis  usus  destined  to  a  besieged 
or  blockaded  port.  It  was  shown  that  England  herself 
had  made  several  treaties  in  which  provisions  and  articles 
of  naval  construction  were  expressly  excluded  from  the 
list  of  contraband. 

Finally,  it  was  asserted,  that  the  English  admiralty 
court  had  no  right  of  jurisdiction  over  Prussian  vessels  or 
cargoes  seized  in  places  not  within  English  territory ;  and 
that  these  unjust  confiscations  furnished  a  just  cause  for 
reprisals  on  the  part  of  Prussia. 

The  matter  was  referred  by  the  English  government  to 
a  commission,  composed  of  Sir  R.  Lee,  judge  of  the  Su- 
preme Court,  Dr.  Paul,  the  King's  Advocate-General  in 
the  civil  courts.  Sir  Dudley  Ryder,  the  Attorney-General, 
and  Mr.  William  Murray,  Solicitor-General  (celebrated 
later  as  Lord  Mansfield).  The  report  of  this  commission 
is  mentioned  by  Montesquieu  as  ref^ponae  sans  replique. 
The  following  propositions  were  laid  down :  — 

(1)  When  two  powers  are  at  war,  each  has  the  right  to 
seize  as  prize  of  war,  the  ships  and  merchandise  of  the 
other,  but  the  property  of  neutrals  should  not  be  captured 
BO  long  as  they  preserved   their   neutrality.     It   follows^ 
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therefore,  (2)  That  the  goods  of  an  enemy  on  board  a 
neutral  vessel  may  be  seized.  (3)  That  neutral  goods,  not 
contraband,  on  board  the  vessel  of  an  enemy,  should  be 
released.  (4)  That  contraband  goods,  although  belong- 
ing to  a  neutral,  may  be  seized  as  prize  of  war.  (5)  Be- 
fore appropriation  of  captured  goods,  there  must  be  con- 
demnation by  a  court  of  admiralty,  judging  according 
to  the  law  of  nations  and  treaties.  (6)  The  only  compe- 
tent court  for  that  purpose  is  the  court  of  the  captor.  (7) 
All  proofs,  in  the  first  instance,  should  come  from  the 
vessel  seized,  such  as  the  ship's  papers  and  the  depositions 
of  the  master  and  principal  officers  of  the  ship.  (8)  Every 
vessel  must  be  furnished  with  the  customary  papers.  (9) 
If  a  seizure  is  made  without  sufficient  grounds,  the  captor 
is  to  be  condemned  in  damages  and  expenses.  (10) 
Finally,  the  law  of  nations  permits  reprisals  in  only  two 
cases :  First,  in  the  case  of  a  violent  wrong  directed  and 
supported  by  the  sovereign,  or  second,  of  an  absolute 
denial  of  justice  on  the  part  of  all  the  tribunals,  and  the 
sovereign  himself,  in  a  matter  that  admits  of  no  doubt. 

The  report  then  takes  up  the  cases  of  the  captured  ves- 
sels in  detail,  and  shows  that  they  were  judged  with  the 
utmost  impartiality.  It  would  seem  that  all  Prussian 
vessels  were  restored,  and  all  the  cargoes  in  both  classes 
of  vessels  save  fifteen  were  likewise  restored.  The  Prus- 
sian arguments  are  then  answered  seriatim,  and  shown  to 
be  without  foundation  in  law  or  custom.  Perhaps  the 
weakest  part  of  the  report  is  the  answer  to  the  Prussian 
contention  that  contraband  was  limited  to  munitions  of 
war.  Th^  question,  says  Wheaton,  was  at  that  time  in 
litigation  between  England  and  the  states  of  the  north 
who  had  an  interest  in  the  free  exportation  of  the  prod- 
ucts of  their  soil,  as  naval  stores  and  provisions.  The 
commissioners  only  said  that  Prussia  could  not  claim  the 
advantage  of  modifications  of  international  law  which  had 
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been  the  result  of  mutual  concessions  between   England 
and  certain  neutral  states. 

As  to  the  Silesian  loan,  the  King  of  Prussia  had  pledged 
his  royal  word  to  pay  the  debt  due  to  private  individuals. 
This  debt  was  negotiable  and  a  large  part  of  it  may  have 
been  transferred  to  subjects  of  other  states.  It  would  be 
difficult  to  find  a  case  where  a  sovereign  had  ever  seized 
by  way  of  reprisal  a  debt  which  he  owed  to  private  in- 
dividuals. When  individuals  lend  money  to  a  sovereign, 
they  have  to  trust  to  his  honor ;  for  a  sovereign  may  not, 
like  other  men,  be  sued,  and  forced  to  pay  by  the  inter- 
position of  courts  of  law.  England,  France,  and  Spain, 
it  was  asserted,  had  adhered  religiously  to  the  principle 
of  the  inviolability  of  the  public  faith. 

The  dispute  was  finally  settled  by  a  clause  of  the  treaty 
of  Westminster,  January  16,  1756,  by  which  Frederick 
stipulated  to  pay  the  English  creditors,  and  the  English 
government  agreed  to  pay  20,000  pounds  sterling  to  satisfy 
the  Prussian  claimant.  (Wheaton:  Histoire  du  Droit  des 
Gons,  I.,  260.) 

The  importance  of  this  case  rests,  more  upon  the  able 
exposition  of  the  law  of  maritime  capture  by  the  English 
commissioners,  than  upon  the  question  of  reprisals.  The 
report  of  this  commission  was  generally  accepted  as  a  cor- 
rect statement  of  the  law  of  prize  as  then  existing ;  and 
indeed,  it  so  continued  with  little  change  till  1856.  On 
the  other  hand,  the  Prussian  contention  was  an  attempt  to 
establish  the  principle  of  «*  free  ships,"  free  goods,  which 
was  not  realized  till  a  hundred  years  later. 

As  to  the  question  of  reprisal,  England  virtually  yielded 
the  point  in  controversy  in  consenting  to  indemnify  the 
Prussian  claimants.  Perhaps  political  reasons  may  have 
influenced  the  final  action.  The  alliance  between  France 
and  Austria  at  this  time  forced  England  and  Prussia  into  a 
counter-alliance,  and  their  minor  differences  were  smoothed 
over  rather  hastily. 


PART    IV, 
WAR. 


CHAPTER  I. 

WHO  ARE  BELLIGERENTS. 

The  right  of  a  community  to  resort  to  force  rests  upon 
the  law  of  self-preservation,  but  the  right  to  wage  war  as 
the  term  is  understood  in  international  law  rests  upon  a 
recognition  of  belligerency  by  other  states,  for  war  is  a  B^coirnition  ot 
contest  between  independent,  or  quasi-independent,  states  *  ««'«"«y- 
the  essence  of  which  contest  is  force.  An  apparent  ex- 
ception to  this  rule  is  the  case  of  civil  war.  But  it  can 
hardly  be  said  that  insurrection  has  developed  into  war 
until  there  has  been  at  least  a  tacit  recognition  of  bellig. 
erency,  either  by  the  parent  state  or  by  other  states. 
Whether  recognition  is  a  matter  of  legal  right  or  a  matter 
of  grace  has  been  a  question  of  dispute.  But  as  such  a 
community  is  not  a  person  in  international  law  it  is  not  a 
subject  of  legal  rights,  its  claim  to  recognition  is  therefore 
a  moral  one,  the  strength  of  which  depends  entirely  upon 
what  success  it  has  achieved  in  the  struggle  and  in  inter- 
nal organization. 

A   state  is   not  called  upon  to  accord  a  recognition  of 
belligerency   to  either  faction   to  a  struggle   unless  suchj^j 
struggle  affects  its  interests.     As  Calvo  says:  *^The  sole recovniuon of 
motive  truly  rational  and  legitimate  for  a  state's  according  *  *««"»°*'y- 
the  character   of  belligerent  to  the   factions   of  another 
state,  is   that  the  struggle  of  those  factions  involves  the 
rights  and  interests  of  the  foreign  government,  which  by 

(379) 
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the  recognition  of  the  title  of  belligerent  defines  the  posi- 
tion that  it  intends  to  assume  with  regard  to  the  com- 
batants." A  recognition  by  a  state  whose  interests  were 
in  nowise  involved  in  the  struggle  would  be  an  interfer- 
ence which  could  properly  be  considered  an  unfriendly 
act. 

The  promptness  with  which  states  may  be  called  upon 
to  consider  the  question  of  recognizing  belligerency  de- 
pends therefore  upon  the  circumstances  of  the  struggle. 
If  the  territory  of  the  community  struggling  for  recog- 
nition of  belligerency,  and  eventually  the  establishment  of 
its  independence,  is  surrounded  by  the  territory  of  the  state 
When  reoosnt-  against  which  it  is  struggling  there  is  no  reason  why  other 
en<^  warrantod!  ^tatcs  should  hastcu  to  cousidcr  the  question  of  recognizing 

its  belligerency.  Under  such  circumstances  they  should 
suspend  judgment,  unless  the  failure  of  the  parent  state 
to  accord  belligerent  rights  is  resulting  in  acts  which  shock 
the  moral  sense  of  humanity.  Then  recognition  is  war- 
ranted as  an  act  of  intervention. 

If,  upon   the   other  hand,  the  struggling  community  is 
Location  as  at-  upou  the  border  of  another  state  or  upon  the  seacoast,  the 

fectlnff  time  of  «  'j.-  ^    u    11*  •       ^  j. 

reooffnition.       urgcncy  of  a  recognition  of  belhgerency  is  far  greater. 

Under  such  circumstances  the  protection  of  the  commercial 
rights  of  other  states  makes  it  necessary  for  them  to  con- 
sider the  question  of  recognition — to  have  the  status  of 
the  parties  to  the  struggle  fixed.  For,  if  the  revolted 
community  is  not  a  belligerent,  third  parties'  need  not 
respect  a  blockade  of  its  ports;  nor  submit  to  the  visit  and 
search  of  their  merchant-vessels,  for  such  right  exists  only 
in  war;  nor  to  adjudications  by  prize  courts,  for  such  courts 
have  jurisdiction  only  in  case  of  war.  Thus,  a  war  which 
is  at  all  maritime  in  its  character  makes  a  consideration  of 
the  question  of  recognition  entirely  warranted,  if  not  im- 
perative, by  such  states  as  have  commercial  relations  with 
that  section.     No  state  can  be  blamed  for  taking  reason- 
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able  means  for  protecting  the  interests  of  its  own  citizens. 
Ill  fact  it  is  culpable  if  it  does  not. 

A  recognition  of  belligerency  may  be  either  direct  or 
indirect.  When  by  the  parent  state  it  is  invariably  of  thei>iroctandiii- 
hitter  character,  as  by  the  proclamation  of  a  blockade,  the^^iJ^^  reisogn  - 
resort  to  cartels  or  other  acts  which  impliedlv  recognize 
the  existence  of  a  state  of  war.  A  direct  recognition  of 
a  state  of  belligerency  is  where  a  state  by  proclamation 
or  diplomatic  correspondence  expressly  states  that  in  its 
judgment  the  community  in  question  is  entitled  to  the 
rights  of  bellifferents. 

As  to   the   justification   for   a   recognition  -of  belliger- 
ency, the  law  is  now   fairly   well   settled,    the    difficulty 

,  Qaestipn  of  law 

arises  from  the  room  for  difference  of  opinion  as  toandtaot. 
the  existence  or  non-existence  of  facts.  If  a  state  is 
convinced  that  the  necessary  facts  exist,  it  is  justified 
in  according  recognition.  There  is  general  agreement 
that  the  following  facts  must  exist ;  an  organized  gov- 
ernment to  whose  will  obedience  is  yielded  within  a 
given  territory,  an  assertion  of  its  independence,  backed 
by  a  sufficient  fighting  force  to  at  least  make  the  struggle 
of  such  dimensions  and  probable  permanence  as  to  affect 
materially  the  interests  of   other  states. 

A  recognition  of  belligerency  being  therefore  an  ex- 
pression of  judgment  as  to  questions  of  fact,  it  belongs 
properly  to  the  political  branch  of  the  government  rather 
than  to  the  courts.  It  is  generally  left  to  the  executive,  a poutioaiqneg- 
though  in  our  own  government  it  may  be  by  act  of  Congress.  **"* 
In  the  Prize  Cases  (67  U.  S.  635-699)  the  Supreme 
Court  of  the  United  States  expressed  the  opinion  that 
with  reference  to  recognition  of  belligerency  **this  court 
must  be  governed  by  the  decisions  and  acts  of  the  politi- 
cal department  of  the  government  to  which  this  power 
was  intrusted." 

When  recognition  of  belligerency  is  not  the  recognition  of 
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a  fact,  but  is  for  the  purpose  of  rendering  assistance  to  the 
When  recorni-  rcvoltcd  coinmunity,  it  ceases  to  be  the  rightful  act  of  a 
tionb«oomeaiii.fj.jgQ^]|y  gl^j^^Q   j^jjj  becomcs  an  act  of  intervention,  which 

(erventioiit 

may  be  considered  a  casus  belli.  Yet  unless  the  judgment 
is  palpably  without  sufficient  ground  upon  which  to  rest, 
the  motives  of  an  independent  state  are  not  to  be  ques- 
tioned. The  presumption  is  always  that  a  recognition  of 
belligerency  is  not  intervention,  buteimply  what  it  purports 
to  be  —  the  recognition  of  a  fact. 

The  effect  of  a  recognition  of  belligerency  may  be  con- 
siieotof.  sidered  (1)  From  the  standpoint  of   the  revolted  commu- 

nity ;  (2)  From  that  of  the  parent  state,  and  (3)  From  that 
of  the  recognizing  state. 

So  far  as  the  rights   of  war  are  concerned  it  places  the 

community  thus    recognized   upon   an   equality   with  the 

parent  state.     It  confers  upon  it  the  right  to  demand  that 

1.  Upon  benig-  ^^^  rules  of  war  be  conformed  to  by  the  parent  state  dur- 

erent  commnn- j^g  ^jj^  remainder  of  the  struggle.     Its  flag  is  entitled  to 

the  respect  shown  to  national  flags.  It  may  now  send  out 
warships  without  the  fear  that  their  crews  will  be  treated 
as  pirates.  These  have  the  right  to  visit  and  search  the 
merchant  ships  of  neutrals  for  contraband  goods,  and  to 
confiscate  them  in  accordance  with  the  rules  of  international 
law,  if  found.  It  is  also  placed  under  the  obligations 
of  conforming  to  the  rules  of  war,  both  as  towards  the 
parent  state  and  neutrals.  These  latter  may  now  hold  it 
responsible  for  any  violations  of  international  law  resulting 
in  injury  to  them  or  their  citizens. 

As  to  the  parent  state,  it  relieves  it  from  responsibility  to 

the  recognizing  state  for  injuries  to  its  property  or  citizens 

».  As  to  pawnt^y  ^'^®  insurgeuts ;  and  gives  it  the  right  as  against  such 

state.  state  to  visit  and  search  its  merchant  vessels  suspected  of 

carrying  contraband  of  war,  and  if  the  circumstances  war- 
rant it  to  take  them  to  a  prize  court,  condemn  and  confiscate 
them. 
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With  reference  to  the  recognizing  state,  it  throws  upon 
it  all  the  duties  and  obligations  of  a  neutral  for  the  s.  ai  to  rwjog* 
remainder  of  the  war.  But  it  may  now  trade  with  the 
belligerents,  subject  to  the  rules  of  contraband  and  blockade, 
without  being  subjected  to  the  risks  of  dealing  with  pirates 
or  assisting  rebels.  There  is  therefore  with  reference  to 
all  three  a  balancing  of  advantages  and  disadvantages. 

Some  of  the  more  notable  controversies  over  the  ques- 
tion of  recognizing  belligerency,  during  the  past  century ,  instanoei  ot 
are:  — When  in  1825  England  recognized  the  belligerency"^ 
of  Greece  it  was  objected  by  Turkey   that  to  subjects  in 
rebellion  no  national  character  could  properly  belong  and 
hence  that  the  British  government  was  at  fault  in  accord- q,.^^^^ 
ing  to  them  a  belligerent  character ;  but  the  latter,  through 
its  minister.  Canning,  informed  Turkey  that  <'  the  character 
of  belligerency  was  not  so  much  a  principle  as  a  fact,  that 
a  certain  degree  of   force  and  consistency  acquired  by  any 
mass  of  population  engaged  in  war  entitled  the  population 
to  he  treated  as  a  belligerent,  and  even  if   this  title  were 
questionable,  rendered  it  the  interest  well  understood  of  all 
civilized  nations  so  to  treat  them."     (Hansard,  3rd  series, 
c.  1,  XII,  1566.) 

The  recognition  by  Great  Britain  and  France,  of  the 
belligerency  of  the  Southern  Confederacy,  was  resented  at g^^^,^^^  ^j^^,^. 
the  time  by  the  government  of  the  United  States  as««doracy. 
being  '*  unprecedented  and  precipitate,"  but  this  resent- 
ment was  due  more  to  a  suspicion  as  to  the  motives  than  to 
a  conviction  as  to  the  illegality  of  the  act.  Inasmuch  as  a 
state  of  war  had  been  tacitly  recognized  by  the  United 
States  previously  to  recognition  by  Great  Britain  or  France, 
there  was  no  legal  ground  of  complaint.  Yet  excitement 
and  interest  will  at  times  blur  the  clearest  legal  vision. 
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COMMENCEMENT  OF  WAR. 

As  war  changes  the  normal  relation  of  states,  it  becomes 
important  to  determine  when  such  a  change  takes  place, 
t.  e.,  when  war  begins.  In  considering  this  question  most 
writers  have  permitted  their  minds  to  be  too  much  influ- 
enced by  the  forms  and  conceptions  of  the  old  fetial  law, 
after  the  substance  of  that  law  had  passed  away.  Accord- 
ing to  these  writers,  among  whom  are  to  be  found  the  names 
of  Grotius,  Puffendorf ,  Wolf,  and  Vattel,  a  declaration  of 
war  is  necessary  to  the  existence  of  a  lawful  war.  Before 
discussing  the  soundness  of  their  conclusion,  it  will  no  doubt 
tend  to  clearness  to  inquire  into  the  purpose  of  a  declaration 
of  war. 

The  purpose  is  threefold:  (1)  To  apprise  the  enemy  of 
the  determination  of  the  state  making  the  declaration  to 
prosecute  its  right  by  force ;  (2)  To  apprise  its  own  citizens 
of  the  changed  relation  in  which  they  stand  toward  the 
enemy  state  and  its  citizens;  (3)  To  apprise  neutrals  of 
their  changed  rights  and  obligations. 

Up  to  the  time  of  Grotius  the  emphasis  was  thrown 
entirely  upon  the  first  of  these.  To  him  must  be  given  the 
credit  for  at  least  partly  correcting  this  error.  In  book 
III,  chapter  3,  he  says :  *'  The  reason  why  a  declaration  is 
necessary  to  constitute  what  is  deemed,  according  to  the 
law  of  nations,  a  just  war,  is  not  that  which  some  writers 
assign.  For  they  allege  that  it  is  to  prevent  every  appear- 
ance of  clandestine  and  treacherous  dealing:  an  openness, 
which  may  be  dignified  by  the  name  of  magnanimity, 
rather  than  entitled  as  a  matter  of  right.  On  this  point, 
we  are  informed  that  some  nations  have  gone  so  far  as  to 
settle  and  make  knownthe  very  time  and  place  of  a  general 
(384) 
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engagement.  But  waiving  all  conjecture,  a  more  satis-  * 
factory  reason  may  be  found  in  the  necessity  that  it  should 
be  known  for  certain^  that  a  war  is  not  the  private  under- 
taking of  bold  adventurers^  but  made  and  sanctioned  by  the 
public  and  sovereign  authority  on  both  sides ;  so  that  it  is 
attended  with  the  effects  of  binding  all  the  subjects  of  the 
respective  states ; — and  it  is  accompanied  also  with  other 
consequences  and  rights,  which  do  not  belong  to  war 
against  pirates  and  to  civil  wars."  In  this  last  clause,  the 
purposes  which  we  have  mentioned  as  second  and  third  are 
at  least  hinted  at. 

The  need  of  a  declaration  in  order  to  apprise  the  enemy 
**that  a  war  is  not  the  private  undertaking  of  bold 
adventurers**  is  no  longer  present;  for  the  presumption  of 
law  is  that  acts  of  hostility  committed  in  the  name  of  a 
state  by  its  citizens  are  the  acts  of  the  state,  unless 
promptly  disavowed.  The  circumstances  usually  leave 
little  room  for  doubt  as  to  the  correctness  of  the  pre- 
sumption. Such  being  the  case,  the  uncertainty  is  more 
apparent  than  real,  and  is  at  any  rate  very  temporary. 

Though  other  writers  have  not  in  terms  eliminated  the 
chivalric  feature,  they  have,  with  the  exception  of  ^y,^^„  j^^,^^. 
Burlamaqui,  in  effect  done  so  by  admitting  that  the**®«^*®*>«**"«^' 
declaration  need  not  be  made  until  the  attacking  force  is 
upon  the  borders  or  even  within  the  territory  of  the  enemy. 
According  to  Vattel,  «*  The  declaration,  therefore,  need 
not  be  made  until  the  army  has  reached  the  frontiers ;  it  is 
even  lawful  to  delay  it  till  we  have  entered  the  enemy's 
territories  and  there  possessed  ourselves  of  an  advanta- 
geous post ;  it  must,  however,  necessarily  precede  the  com- 
mission of  any  act  of  hostility."  (Law  of  Nations,  Bk. 
ni,  Ch.4,  Sec.  60.) 

With  the  chivalric  feature  eliminated,  it  is  hard  to  see 
what  practical  information  the  declaration  gives  to  the 
enemy  which  would  not  be  given  by  the  actual  outbreak 
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of  hostilities.  Whatever  may  once  have  been  the  case, 
nations  nt  present  know  when  they  aro  upon  the  brink  of 
war.  One  of  the  results  of  the  inciease  of  public  opinion 
as  a  factor  in  the  government  of  states,  or,  in  other  words, 
the  increase  of  the  power  of  the  people,  is  that  rulers  can- 
not plunge  their  nations  into  war  for  family  or  personal 
reasons ;  so  that  the  breaking  out  of  war  dependi  far  less 
than  formerly  upon  whims  of  rulers  or  causes  unknown  to 
the  peoples  involved. 

In  so  far  as  a  declaration  of  war  has  for  its  purpose  the 
giving  of  information  to  its  own  citizens,  however  impor- 
tant it  may  be,  it  is  outside  the  scope  of  a  treatise  on  inter- 
national law.  The  duty  of  a  state  to  its  own  citizens  is  a 
matter  of  constitutional,  not  international  law. 

So  far  as  international  law  is  concerned,  the  main  pur- 
pose of  a  declaration  of  war  is,  therefore,  to  apprise  neu- 
trals of  the  change  in  their  rights  and  duties  with  reference 
to  the  belligerents.  Incidentally  it  places  before  them  the 
causes  which  the  state  issuing  the  declaration  conceives  to 
be  a  sufficient  justification  for  entering  upon  the  war.  This 
is  done  for  the  reason  that  no  state  is  anxious  to  gain  the 
reputation  of  going  to  war  for  trivial  reasons. 

Though  neutrals  are  not  in  as  good  a  position  as  are  the 
parties  to  the  controversy  to  judge  of  the  imminence  of 
war,  they  are  not,  as  a  rule,  left  without  ofiicial  intima- 
tion, independently  of  a  declaration.  The  severance  of 
diplomatic  relations  is  an  ofiicial  warning  to  the  world  that 
a  rupture  is  imminent,  and,  though  it  does  not  necessarily 
mean  war,  it  puts  everyone  on  their  guard  that  war  may 
at  any  moment  break  out. 

The  tendency  ever  since  the  middle  of  the  seventeenth 
century  has  been  to  dispense  with  a  declaration  of  war 
until  after  hostilities  have  actually  broken  out.  It ,  then, 
as  a  rule,  recites  that  war  exists,  not  that  it  will  be  resorted 
to.     And,  most  frequently,  that  it  exists  by  the  act  of  the 
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other  party.  In  addition  to  these  assertions,  which  are  in 
large  part  perfunctory,  it  usually  defines  the  course  which 
the  state  issuing  it  will  pursue  with  reference  to  contra- 
band of  war  and  other  matters  which  are  of  interest  to 
neutrals.  The  fact  is  that  the  nearer  we  come  to  the 
present  time  the  rarer  are  the  instances  in  which  formal 
declarations  have  preceded  the  breaking  out  of  hostilities. 
Since  1700  there  have  been  one  hundred  and  eighteen 
wars  between  civilized  states,  and  of  these  but  eleven  have 
been  preceded  bj'  a  formal  declaration. 

The  distinction  between  the  publication   of  the  fact  of 
war  by  manifesto  and  by  declaration  is  that  the  former  igMaaif^rto. 
addressed  to  the  citizens  of  the  state  issuing  it,  and  to 
neutrals,  whereas  the  latter  is  addressed  to  the  state  against 
which  war  is  declared. 

The  old  idea  that  a  war  could  not  lawfully  be  begun 
without  a  declaration  is  perpetuated  in  the  terms  solemn 
and  unsolemn  war.  The  former  was  preceded  by  a  deck-  goiemn  and 
ration  and  the  latter  was  not.  To  use  the  words  of  Molloy :  «Moi«nin 
••  A  general  war  is  either  solemnly  denounced  or  not  sol- 
emnly denounced ;  the  former  is  when  war  is  solemnly  de- 
clared or  proclaimed  by  our  king  against  another  state. 
Such  was  the  Dutch  War  of  1671.  An  unsolemn  war  is 
when  two  nations  slip  into  a  war  without  any  solemnity ; 
as  ordinarily  happeneth  among  us.  Again,  if  a  foreign 
prince  invades  our  coasts,  or  sets  upon  the  king's  navy  at 
sea,  hereupon  a  real,  though  not  solemn  war  may,  and  hath 
formerly,  arisen.  Such  was  the  Spanish  invasion  in  1598. 
So  that  a  state  of  war  may  be  between  two  kings  without 
any  proclamation  or  indiction  thereof,  or  other  matter  of 
record  to  prove  it."     (De  Jure  Maritimo,  Bk.  1,  Ch.  1.) 

As  to  what  are  just  causes  of  war  there  is  by  no  means 
universal  agreement.  There  have  been  various  classifica- 
tions, but  while  all  agree  in  pronouncing  the  defense  Qf*^****  "•'*^"  ®* 
national  existence  a  justification  for  war,  from  this  point 
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on  there  are  diflferences  of  opinion.  Nor  is  this  strange, 
since  the  question  is  a  moral  one.  Legally,  each  inde- 
pendent  state  must  be  allowed  to  judge  as  to  the  causes  for 
which  it  will  enter  upon  war.  While,  then,  each  state  is 
left  to  judge  for  itself  in  the  first  instance,  it  is  neverthe- 
less under  obligations  to  the  rest  of  the  world  to  remem- 
ber that  war  is  really  a  serious  matter  and  should  not  be 
entered  upon  lightly,  nor  indeed  at  all  until  all  other  means 
of  adjusting  its  disputes  have  been  exhausted. 

The  effect  of  war  upon  treaties  has  already  been  con- 
sidered. But  in  addition  to  its  effect  upon  treaties,  it  puts 
an  end  to  all  diplomatic  relations  between  the  states  en- 
gaged and  to  all  non-hostile  relations  between  their  citizens, 
as  well  as  between  their  citizens  and  the  enemy  state.- 
Hence,  contracts  between  the  citizens  of  the  respective 
belligerents  are  either  suspended  or  annulled,  depending 
upon  the  nature  of  the  contract.  If  the  contract  is  one 
which  could  ndt  be  interrupted  for  a  period  of  time  and 
then  revive,  it  is  annulled,  e.  ^.,  a  contract  of  partnership. 
If  upon  the  other  hand  it  is  one  for  the  payment  of  money 
or  delivery  of  goods  it  will  not  be  allowed  to  operate  during 
the  war  as  that  would  presumably  help  the  enemy  in  car- 
rying on  hostilities.  Its  operation  is  therefore  suspended 
during  the  war  but  comes  into  force  with  the  resumption 
of  peace,  yet  interest  cannot  be  collected  for  the  period 
covered  by  the  war. 

In  theory  a  belligerent  perhaps  has,  in  the  absence  of 
treaties  to  the  contrary,  the  right  to  seize  the  citizens  of 
the  enemy  who  may  chance  to  be  within  his  territory  at 
the  breaking  out  of  the  war,  but  in  practice  this  right  is 
not  now  exercised.  Between  most  states  the  matter  is 
regulated  by  treaty.  Where  no  treaty  exists,  the  practice 
is  to  designate  in  the  proclamation  of  war  a  reasonable  time 
during  which  they  may  settle  up  their  affairs  and  leave 
the   country.     If  instead   of   availing  themselves  of  this 
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courtesy  for  the  purpose  for  which  it  was  extended,  they 
use  it  rather  for  the  purpose  of  obtaining  information 
relative  to  military  or  naval  matters  with  a  view  to  con- 
veying the  same  to  their  own  state  they  may  be  taken  into 
custody  and  detained  until  the  end  of  the  war  or  in  extreme 
cases  executed  as  spies.  During  the  Spanish-American 
war,  President  McKinley  warned  the  subjects  of  Spain 
who  were  in  the  United  States  that  their  behavior  would 
be  kept  under  surveillance. 

As  as  to  the  effect  of  war  upon  domiciled  aliens  there  is 
by  no  means  universal  agreement;.  It  would  seem  elear  DomioUed 
that  as  the  state  owes  them  protection,  there  is  a  corre- ■"•■*•• 
sponding  obligation  resting  upon  them  to  render,  if  need 
be,  military  and  naval  service  to  it.  The  United  States 
has  repeatedly  asserted  this  principle,  and  when  it  was  put 
into  operation  during  the  Civil  War  it  led  to  some  contro- 
versy with  Great  Britain.  The  latter  finally  admitted  that 
it  *'  might  well  be  content  to  leave  British  subjects,  volun- 
tarily domiciled  in  a  foreign  country,  liable  to  all  the 
obligations  ordinarily  incident  t6  such  foreign  domicil, 
including,  when  imposed  by  the  municipal  law  of  such 
country,  service  in  the  militia  or  national  guard,  or  local 
police  for  the  maintenance  of  internal  peace  and  order,  or 
even,  to  a  limited  extent,  for  defense  of  the  territory  from 
invasion."  The  same  question  had  arisen  during  the  war 
of  1812.  At  that  time  the  French  consul  at  New  Orleans 
intervened  for  the  purpose  of  protecting  some  Frenchmen 
domiciled  in  that  city  from  service  in  the  American  army. 
General  Jackson  settled  the  controversy  by  insisting  that 
they  serve  or  leave  the  city.  In  so  doing  he  was  no  doubt 
acting  within  his  legal  rights. 

Aliens  who  are  merely  sojourners  may  in  rare  cases  be 
required  to  serve  in  the  military  establishments  of  a  country,  sojourners. 
It  is  not  unusual  to  give  them  a  reasonable  length  of  time  in 
which  to  leave  or  become  residents.     Their  presence  at  the 
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end  of  the  time  will  be  taken  as  evidence  of  their  intention 
to  remain  and  they  will  be  subjected  to  the  obligations 
attaching  thereto. 

The  effect  of  the  commencement  of  war  upon  allies  of 

the   enemy  is   not  necessarily  to  make  enemieo  of  them. 

They   always   have  the   right  to  judge  as  to  whether  the 

terms   of  the  alliance   requires  that  they  make  common 

„^   ^  ,    cause  with  their  ally  during  the  war.     If  they  do,  they  are 

um  of  enemy,    euemics ;  if  not,  neutrals.     There  is  frequently  room  for 

difference  of  opinion  as  to  the  obligation  of  a  nation  to 
make  common  cause  with  its  ally  during  a  war.  Certainly 
it  does  not  need  to  join  its  ally  in  a  palpably  unjust  war. 
But  as  to  whether  or  not  a  war  is  unjust  there  is  usually 
room  for  an  honest  difference  of  opinion.  Apart  from  the 
justice  or  injustice  of  the  war  the  treaty  may  be  open  to 
more  than  one  construction,  so  0bat  the  obligation  of  the 
allay  may  be  doubtful. 

Thus  our  treaty  of  alliance  with  France  gave  rise  to  dis- 
pute.    The  substance  of   our  contention  being  that  the 
treaty  had  reference  to  the  interests  of  the  United  States 
Aiiianoe  of        and  France  on  this  hemisphere,  while  France  contended 

that  it  had  reference  to  her  European  affairs  as  well.  We 
adhered  to  our  interpretation  and  remained  neutral.  The 
theory  put  forth  by  some  that  the  treaty  was  a  personal 
one  with  Louis  XVI.  and  hence  that  the  benefit  of  it  could 
not  be  claimed  by  the  French  Republic  was  manifestly  un- 
sound. A  change  in  the  form  of  government  does  not 
affect  the  obligations  or  rights  under  a  treaty.  That  treaty 
was  not  in  its  form  or  natuce  a  personal  agreement  but  a 
treaty  between  two  states,  and  manifestly  either  one  of 
these  states  had  a  right  to  change  its  form  of  govern- 
ment without  forfeiting  its  right  under  the  treaty,  unless 
such  change  were  forbidden  in  the  treaty.  No  stipulation 
agamst  a  change  in  form  of  government  was  contamed 
in  the  treaty 
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THE  PROTECTOR. 

(12  Wallace,  700.)  • 

WHEN    WAR   BEGINS   AND   ENDS. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana. 

This  was  a  motion  by  Mr.  P.  Phillips  to  dismiss  an  ap- 
peal from  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama.  A  motion  to 
dismiss  an  appeal  from  the  same  decree,  for  the  reason 
that  ifwas  not  brought  within  one  year  from  the  passage 
of  the  act  of  March  2dy  1867,  had  been  made  and  denied 
at  the  December  term,  1869.  The  appeal  was  subse- 
quently dismissed  on  another  ground.  The  ground  of  this 
present  motion  was  that  more  than  five  years,  excluding 
the  time  of  the  rebellion,  elapsed  after  the  rendering  of 
the  decree,  before  the  appeal  was  brought. 

By  the  act  of  1789,  it  is  provided  that  writs  of  error 
shall  not  be  brought  but  within  five  years  from  the  render- 
ing or  passing  the  judgment  or  decree  complained  of.  By 
the  act  of  1803,  appeals  from  decrees  were  allowed,  subject 
to  the  same  rules,  regulations,  and  restrictions  as  writs  of 
error.  As  a  writ  of  error  is  not  brought  until  it  is  filed  in 
the  court  where  the  judgment  was  rendered,  so  an  appeal, 
as  this  court  considers,  is  not  brought  until  it  is  filed  in 
the  same  way. 

The  decree  in  this  case  was  rendered  on  the  5th  of  April, 
1861,  and  the  present  appeal  was  allowed  on  the  6th  of 
May,  1871,  and  filed  in  the  clerk's  office  of  the  proper 
court,  or  brought,  on  the  17th  of  May,  1871. 

In  Hanger  v.  Abbott  it  was  held  that  the  statute  of  limi- 
ations  did  not  run,  during  the  rebellion,  against  citizens  of 
States  adhering  to  the  national  government  having  demands 
against  citizens  of  the  insurgent  States.     And  the  question 
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of  course  was  whether,  making  allowance  for  the  suspen- 
sion of  time  produced  by  the. rebellion,  the  appeal  was  or 
was  not  in  season. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

The  question,  in  the  present  case,  is,  when  did  the  re« 
bellion  begin  and  end?  In  other  words,  what  space  of 
time  must  be  considered  as  excepted  from  the  operation 
of  the  statute  of  limitations  by  the  war  of  the  rebellion? 

Acts  of  hostilities  by  the  insurgents  occurred  at  periods 
so  various,  and  of  such  different  degrees  of  importance, 
and  in  parts  of  the  country  so  remote  from  each  other,  both 
at  the  commencement  and  at  the  close  of  the  late  civil  war- 
that  it  would  be  difficult,  if  not  impossible,  to  say  on  what 
precise  day  it  began  or  terminated.  It  is  necessary,  there- 
fore, to  refer  to  some  public  act  of  the  political  depart- 
ments of  the  government  so  fix  the  dates;  and,  for  obvious 
reasons,  those  of  the  executive  department,  which  may  be, 
and,  in  fact,  was,  at  the  commencement  of  hostilities, 
obliged  to  act  during  the  recess  of  Congress,  must  be  taken. 

The  proclamation  of  intended  blockade  by  the  President 
may  therefore  be  assumed  as  marking  the  first  of  these 
dates,  and  the  proclamation  that  the  war  had  closed,  as 
marking  the  second.  But  the  war  did  not  begin  or  close 
at  the  same  time  in  all  the  States.  There  were  two  proc- 
lamations of  intended  blockade ;  the  first  of  the  19th  of 
April,  1861,  embracing  the  States  of  South  Carolina, 
Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and 
Texas;  the  second,  of  the  27th  of  April,  1861,  embracing 
the  States  of  Virginia  and  North  Carolina ;  and  there  were 
two  proclamations  declaring  that  the  war  had  closed ;  one 
issued  on  the  2d  of  April,  1866,  embracing  the  States  of 
Virginia,  North  Carolina,  South  Carolina,  Georgia, 
Florida,  Mississippi,  Tennessee,  Alabama,  Louisiana,  and 
Arkansas,  and  the  other  issued  en  the  20th  of  August, 
1866,  embracing  the  State  of  Texas. 
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In  the  absence  of  more  certain  criteria,  of  equally  gen- 
eral application,  we  must  take  the  dates  of  these  proclama- 
tions as  ascertaining  the  commencement  and  the  close  of 
the  war  in  the  States  mentioned  in  them.  Applying  this 
rule  to  the  case  before  us,  we  find  that  the  war  began  in 
Alabama  on  the  19th  of  April,  1861,  and  ended  on  the  2d 
of  April,  1866.  More  than  five  years,  therefore,  had 
elapsed  from  the  close  of  the  war  till  the  17th  of  May, 
1871,  when  this  appeal  was  brought.  The  motion  to 
dismiss,  therefore,  must  be  granted. 


CHAPTER   III. 


Distinction  be- 
tween on  land 
and 


THE  MEANS,  INSTRUMENTS  AND  METHODS  OF 

WAGING  WAR. 

Having  considered  the  parties  to  a  war  and  its  com- 
uiencement,  we  now  turn  to  a  consideration  of  the  means, 
instruments  and  methods  of  waging  war.  And  as  the^e  are 
so  different  on  land  from  what  they  are  on  sea,  it  will  tend 
to  clearness  to  consider  them  separately;  not  that  the 
underlying  principles  differ,  but  the  circumstances  are  so 
different  as  to  result  in  a  considerable  difference  in  the 
application  of  these  principles. 


Forcos  of  the 

State. 


SKC.  I.   THE  MEANS,  ETC.,  OF  WAGING  WAR  ON  LAND. 

The  primary  means  or  instruments  through  which  a  state 
wages  war  are  men,  and  on  land  these  are  for  this  purpose 
combined  into  armies.  Though  formerly  all  men  capable 
of  bearing  arms  were  considered  as  the  active  forces  of  the 
state  for  the  purpose  of  waging  war,  these  are  now  divided 
into  combatants  and  non-combatants.  While  the  whole 
body  of  men  capable  of  bearing  arms  are  still  included  in 
the  potential  forces  of  a  state  and  may  be  drafted  into  its 
service,  if  needed,  they  are  not  considered  by  the  rules  of 
war  as  a  part  of  its  active  forces,  except  in  cases  to  which 
attention  will  be  called  later,  untilorganizedassuch.  This 
change  has  come  about  within  comparatively  recent  Jtimes. 
It  followed  partly  as  a  result  of  the  advent  of  the  national 
state,  which,  in  the  circumstances  under  which  it  developed, 
rendered  standing  armies  advisable,  and  partly  owing  to 
the  growth  of  the  humane  idea  that  those  following  peace- 
ful professions  ought  to  be  in  a  class  apart  from  those 
using  force,  and  subjected  to  different  treatment. 
(394) 
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In  nddition  to  the  regular  army,  the  militia,  when 
officered  and  commissioned  by  the  state  so  that  the  state  is 
responsible  for  their  acts,  forms  a  part  of  the  regular  forces.  Muitta. 
In  order  that  soldiers  may  be  distinguished  from  ordinary 
citizens,  some  distinctive  uniform  is  generally  considered 
as  requisite.  For  though,  as  Bluntschli  says,  patriotism 
cannot  be  made  to  depend  upon  the  **  cut  and  color  of 
one's  clothes,"  it  is  but  reasonable  that,  if  a  distinction  is 
to  be  made  in  the  treatment  of  active  and  passive  enemies, 
there  should  be  some  distinctive  sign  of  this  difference 
which  is  recognizable  at  a  distance. 

Levies  en  masse  are  a  lawful  part  of  the  active  forces  of 
the  state.  The  provisions  concerning  them  contained  in i^evies en 
the  Brussels  project  have  been  adopted  by  The  Hague  con 
ference  and  are  as  follows:  *«  The  population  of  an  un- 
occupied territory,  who,  on  the  approach  of  the  enemy, 
spontaneously  take  up  arms  to  combat  the  invading  troops, 
without  having  had  time  to  organize  themselves  in  con 
formitv  with  article  9,  shall  be  considered  as  belligerent  if 
they  respect  the  laws  and  customs  of  war." 

Partisans  are  defined  by  Lieber  as  '*  soldiers  armed  and 
wearing  the  uniform  of  their  army,  but  belonging  to  ap^ngana. 
corps  which  acts  detached  from  the  main  body  for  the 
purpose  of  making  inroads  into  the  territory,  occupied  by 
the  enemy."  These,  though  sometimes  confused  with 
guerrillas  and  banditti,  are  entirely  distinct  from  them  and 
are  entitled  to  be  treated  as  prisoners  of  war.  The 
proclamation  of  the  allied  armies  upon  their  invasion  of 
Valals  in  1799  has  been  justly  criticised  for  its  failure  to 
recognize  this  distinction. 

Though  the  use  of  mercenaries  was  rulable  during  ancient 
and  medieval  times,  and   in  fact  was  common  up  to  the^^^^^^^^^ 
beginning   of   the  last  century,  it  is  now  discountenanced 
and  if  not  strictly  unlawful  is  well  on  the  way  to  become  so. 
At  present  they  must  be  hired,  if  at  all,  as  individuals  by  a 
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Ezemptloii 
from  military 
■arvloe. 


ImpleiiMiitt* 


contract  with  the  individual  and  not  as  organized  bodies  by 
a  contract  with  the  state  furnishing  them.  They  are  now 
volunteers,  but  instead  of  being  citizens  who  volunteer 
because  of  patriotic  motives,  they  are  foreigners  who  vol- 
unteer either  for  the  pay  or  for  the  love  of  fighting. 

It  is  now  contrary  to  law  to  employ  savages  as  part  of  the 
fighting  force  in  wars  against  civilized  states.  This  is  a 
change  which  has  come  about  within  the  last  century.  It 
is  in  line  with  the  many  other  changes  looking  to  the  mak- 
ing of  war  as  humane  as  possible.  For,  even  under  the  best 
officers,  savages  will  at  times  revert  to  barbarities.  If  evi- 
dence were  needed  upon  this  point,  the  history  of  the 
employment  of  savages  by  Great  Britain  in  her  two  wars 
with  us  and  by  Russia  against  the  Hungarians  furnishes 
sufficient  evidence.  As  against  savages  it  is  not  illegal  to 
employ  savages,  for  savages  cannot  insist  upon  the  appli- 
cation of  the  rules  of  international  law  with  reference 
to  them. 

As  to  exemption  of  certain  classes  from  military  service, 
to  which  Vattcl  gives  considerable  space  in  which  he  criti- 
cises especially  the  exemption  of  the  clergy  **  who  are  often 
so  zealous  to  fan  the  fiame  of  discord  and  excite  bloody 
wars,''  the  question  is  clearly  one  of  constitutional  not  of 
international  law.  Undoubtedly  a  state  has  a  right  to  so 
frame  its  constitution  as  to  exempt  any  class  from  military 
service^  whether  or  not  it  shall  do  so  is  a  question  of  policy 
which  it  must  decide  for  itself  and  not  other  states  for  it. 

The  weapons  or  implements  which  a  state  may  use  in  its 
contests  with  other  states  is  a  matter  which  has  under- 
gone great  changes,  due  to  invention  and  the  progress  of 
humane  ideas.  Through  this  evolution  the  notable  tendency 
has  been  to  make  unlawful  the  use  of  those  implements 
which  produce  an  amount  of  suffering  out  of  proportion 
to  the  crippling  effect  it  produces  upon  the  effective  force 
of  the  enemy.     Thus  the  use  of  poisoned  arrows,  of  Dum- 
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dum  or  explosive  bullets,  has  been  prohibited.  The  pro- 
vision with  reference  to  the  latter  was  clearly  set  forth  by 
the  Conference  of  St.  Petersburg,  1868,  which  forbid  the 
use  of  projectiles  weighing  less  than  14  ounces  charged 
with  either  fulminating  or  inflammable  material. 

And  by  the  Hague  Conference  of  1899  it  was  provided, 
and  the  provision  was  evidently  aimed  against  the  Dumdum 
bullet,  that  *<  the  contracting  parties  agree  to  abstain  from 
the  use  of  bullets  which  expand  or  flatten  easily  in  the 
human  body,  such  as  bullets  with  a  hard  envelope  which  sxpioitiT* 
does  not  entirely  cover  the  core,  or  is  pierced  with  incis-*"*'**^ 
ions."  The  convention  provided  further  that  **  the  con- 
tracting powers  agree  to  abstain  from  the  use  of  projectiles 
the  object  of  which  is  the  diffusion  of  asphyxiating  or 
deleterious  gases. ' '  From  both  these  provisions  the  British 
and  American  delegates  dissented  on  the  ground  that  they 
prohibited  certain  specific  things  instead  of  enunciating 
a  general  principle.  For  this  reason  they  favored  the 
adoption  of  the  following  provision:  **That  the  use  of 
bullets,  inflicting  wounds  of  useless  cruelty,  such  as  ex- 
plosive bullets,  and  in  general  every  kind  of  bullets  which 
exceeds  the  limit  necessary  for  placing  a  man  hors  de  com~ 
bat 9  should  be  forbidden."  The  objection  to  this  provi- 
sion, which  never  came  to  a  vote,  is  that  it  is  merely  decla- 
ratory of  what  was  already  law.  In  accordance  with  this 
principle  the  use  of  nails,  scrap  iron,  copper  clippmgs, 
etc.,  as  a  substitute  for  shot  has  been  prohibited  by  the 
laws  and  customs  of  war.  The  most  important  confer- 
ences upon  the  question  of  what  weapons  may  lawfully 
be  used  ar«  those  from  which  we  have  already  quoted  — 
The  Hague  and  St.  Petersburg. 

The  same  general  principle  just  set  forth  with  reference 
to  the  use  of  weapons  applies  with  reference  to  methods  of 
waging  war.  No  unreasonable  amount  of  suffering  should 
be  caused,  and  particularly  to  non-combatants.     Thus  the 
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bombardment  of  towns  or  villages  not  used  as  a  shelter  for 
the  army  of  the  enemy  is  contrary  to  the  rules  of  war. 
And  even  in  the  case  of  fortified  towns  bombardment 
should  not  be  resorted  to  without  first  giving  at  least 
twenty-four  hours  notice  so  as  to  permit  non-combatants 
to  withdraw.  It  is  still  permissible  to  starve  a  garrison 
into  surrender,  though  the  rules  of  war  require  that  non- 
combatants  should  be  permitted  to  withdraw.  This  privi- 
lege was  extended  to  the  non-combatants  at  Port  Arthur 
when  it  wad  decided  to  reduce  the  place,  if  necessary,  by 
starvation.  It  was,  however,  refused  in  the  case  of  the 
siege  of  Paris,  1871,  but  many  other  acts  of  harshness 
were  committed  during  that  war  which  are  not  sanctioned 
by  the  rules  of  war. 

In  case  of  sieges,  it  is  usual  to  spare,  in  so  far  as  possi- 
ble, such  buildings  as  museums,  schools,    churches,  hos- 

steiTM.  pitals,  etc.,  and  for  this  reason  they  are  designated  by  a 

white,  yellow,  or  red-cross  flag,  or  some  other  mark  se- 
lected by  the  besiegers.  This  rule  also  was  disregarded  by 
the  Germans  in  their  sieges  of  Paris,  Strassburg  and  other 
French  cities  during  the  Franco-Prussian  war.  Bismarck's 
justification  of  this  conduct  was  that  '*  Museums  ought  not 
to  be  placed  in  fortresses." 

A  temporary  provision  of   The    Hague  Conference  was 
♦<  to  prohibit,  for  a  term  of   five  years,   the  launching  of 

uae  of  baUooM. projectiles  and  explosives  from  balloons,  or  by  other  new 

methods  of  a  similar  nature."  This  prohibition  was  placed 
upon  the  ground  that  such  methods  would  be  unnecessarily 
dangerous  to  non-combatants.  To  this  provision  all  of  the 
powers  gave  their  assent. 

The  extent  to  which  aninvader  may  resort  to  devastation, 

DeYMtation        ^^  ^  means  of  crusliing  his  enemy  by  the  distress  it  causes 

is  a  difficult  matter  to  determine.  Grotius,  in  his  chapter 
«♦  On  Moderation  in  Despoiling  an  Enemy's  Country,  (De 
Jure  Belli  ac  Pacis,  Bk.  Ill,  Ch.  12)  lays  down  the  rules 
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that  *'One  of  the  three  following  cases  is  requisite  to 
justify  any  one  in  destroying  what  belongs  to  another : 
(1)  there  must  be  either  such  a  necessity,  as  at  the  original 
institution  of  property' might  be  supposed  to  form  an  ex- 
ception, or  (2)  there  mu^t  be  some  debt  arising  from  the 
non-performance  of  an  engagement,  where  the  waste  com- 
mitted is  a  satisfaction  for  that  debt,  or  (3)  there  must 
have  been  some  aggressions  for  which  the  destruction  is 
only  an  adequate  punishment. ' '  In  applying  these  rules  he 
concludes  that  where  detention  is  sufficient,  destruction 
should  not  be  resorted  to  and  that  in  no  case  should  works 
of  art  or  other  property  of  use  to  neither  in  carrying  on 
war  be  destroyed. 

We  must  make  a  distinction  between  devastation  for  the 
purpose  of  distressing  the  enemy  and  thus  forcing  an  early 
end  of  hostilities  and  devastation  prompted  by  military  ne- 
cessity such  as  the  destruction  of  bridges  to  impede 
advance  or  cut  off  retreat  or  the  destruction  of  buildings  in  J^^J[^^^*|' 
the  line  of  fire.  Devastation  of  territory  merely  for  the 
sake  of  lessening  the  general  resources  of  an  enemy  is  not 
at  present  lawful.  But  devastation  dictated  by  immediate 
military  necessity  is  lawful. 

We  must  make  a  further  distinction  between  the  devasta- 
tion of  one's  own  territory  and  of  that  of  an  enemy.  The 
former  is  a  question  of  municipal  not  of  international  law.  »«▼■■*•«•»  «J 

^  ^  one's  own  terii- 

For  instance,  the  destruction  of  Moscow  for  the  purpose  of  tory. 
hampering  the  military  movements  of  Napoleon  was  a 
question  for  the  government  of  Eussia  to  settle  with  its 
own  citizens  and  so  long  as  the  settlement  was  satisfactory 
to  them,  other  states  had  no  legal  ground  of  complaint. 
The  same  is  true  of  the  cutting  of  their  dikes  by  the 
Dutch. 

To  what  extent  deceit  may  be  used  in  war  is  not  entirely 
clear.     Under  Roman  Law  all  manner  of  deceit  and  fraud  ^•^**' 
were  lawful  in  war.      While  this  extreme  view  no  longer 
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holds,  there  ie  still  a  great  deal  of  deceit  allowable.  All 
forms  of  stratagem  are  still  lawful.  But  just  where  strat- 
agem leaves  off  and  deceit  begins  is  not  always  an  easy 
question  to  answer.  The^  use  of  spies  for  securing  infor- 
mation is  still  a  lawful  form  of  deceit.  But  it  is  not  law- 
ful to  bribe  officers  or  soldiers  of  the  enemy  for  the  pur- 
pose of  securing  information.  The  use  of  the  enemy's  flag 
or  uniform  is  not  permissible  during  actual  fighting  on  land. 

There  is  the  same  obligation  to  avoid  deceit  in  negotia- 
tions during  hostilities  as  during  peace.  To  use  the  lan- 
guage of  Vattel :  **  Men,  although  reducfed  to  the  necessity 
of  taking  up  arms  for  their  own  defense,  and  in  support 
of  their  rights,  do  not  therefore  cease  to  be  men.  ♦  ♦  ♦ 
Whenever  we  have  expressly  or  tacitly  engaged  to  speak 
the  truth,  we  are  indispensably  obliged  to  it  by  that  faith  of 
which  we  have  proved  the  inviolability."  (Law  of  Nations, 
Bk.  Ill,  Ch.  10.) 

When  deceit  takes  the  form  of  a  plan  to  assassinate  your 
enemy  it  is  clearly  contrary  to  the  laws  of  war.  Such  per- 
fidy has  no  defenders  among  jurists  or  generals.  No 
self-respecting  nation  can  point  with  pride  to  such  an 
achievement  as  that  of  the  assassination  of  William  of 
Orange.  While  sovereigns  and  generals  are  entitled  to  no 
exemption  from  becoming  the  objects  of  open  force,  they 
are  entitled  to  the  benefit  of  those  **  laws  and  usages  which 
have  obtained  currency  among  civilized  states  and  which 
have  for  their  object  the  mitigation  of  the  miseries  of  war." 


on  sea. 
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On  sea  the  regular  forces  are  according  to  the  American 
Naval  Code  Art.  I.:  (1)  **The  officers  and  men  of  the 
navy,  naval  reserve,  naval  militia,  and  their  auxiliaries; 
(2)  The  officers  and  men  of  all  other  armed  vessels  cruis- 
ing under  lawful  authority. 
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Whether  a  volunteer  fleet  is  a  part  of  the  naval  force 
depends  upon  its  organization,  how  it  is  officered  and  the 
deorree  of  control  the  state  exercises  over  it.  The  line  of 
demarcation  between  some  volunteer  fleets  and  privateers  is 
not  always  a  distinct  one.  Privateering  has  been  expressly 
abolished  by  the  Conference  of  Paris,  and  tacitly  by  the^**^^*^'  ^••^ 
nations  not  'signatories  to  that  convention,  but  vohmteer 
fleets  are  still  lawful.  While  any  ship  may  use  force 
against  an  enemy  and  make  lawful  captures,  if  it  succeeds 
in  overcoming  its  enemy,  it  has  not  the  right  of  visit  and 
capture  as  against  neutrals  unless  it  is  lawfully  commis- 
sioned by  its  government.  If  a  private  ship  interferes 
with  neutral  ships  and  attempts  to  use  force  against  them 
it  may  be  captured  as  a  pirate.  The  warships  of  a 
defocto  government  are  not  pirates. 

We  have  already  seen  that  the  public  armed  vessels  of  a 
country  are  entitled  to  exterritorial  rights.  They  are  there- 
fore exempt  from  visit  and  search,  even  for  the  pui*pose  of 
ascertaining  their  character.  Whether  this  exemption JJ^JJ'^^^jJ^' 
belongs  to  privateers  is  very  doubtful  though  Hautefeuille 
claims  that  it  does.  (Rights  and  Duties  of  Neutral  Nations, 
XI,  1.) 

A  warship  must  not  resort  to  force  while  within  the  terri- 
torial waters  of  a  neutral  state.      So  positive   is   this  rule^®  aghtia^  in 
that  it  is  not  lawful  to  deviate  from  it  even  when  attacked,  waten  of  a 
It  has  the  right  to  rely  for  protection  upon  the  state  in  »•«*«*• 
whose   territorial   waters   it  is,  but  if  it  resorts  to  force 
to  protect  itself,  it  forfeits  this  right,  and  its  state  cannot 
require  the  neutral  government  to  demand  from  the  enemy 
the  restitution  of  the   ship  to  it,  as  it  would   have   been 
entitled  to  do  had  not  force  be^n  resorted  to. 

The  bombardment  of  unfortified  coast  towns  has  for  some 
time   been  quite  generally  discountenanced   and   is    nowBombavdnMBt 
unlawful,  as  will  be  seen  by  reference  to  Art.  25  of  The^'  coMtciue.. 
Hague  Convention. 
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The  use  of  torpedoes  and  submarine  mines,  though  ex- 
ceedingly destructive  of  life  and  property,  is  nevertheless 
permissible,  because  the  injury  to  the  fighting  force  of  the 
enemy  is  commensurate  with  the  suffering  caused.  For  a 
like  reason,  red-hot  balls,  shells  and  fireships  may  be  used 
for  the  purpose  of  setting  fire  to  the  enemy's  ships.  When 
submarine  mines  are  used,  neutrals  should  be  warned  of 
their  location  and  they  should  be  so  securely  fastened  as  to 
prevent  their  floating  out  into  the  high  seas  and  causing  loss 
of  life  or  property  to  neutrals. 

The  use  of  deceit  on  sea  is  subject  to  the  same  general 
principles  as  on  land.  The  use  of  false  colors  is  allowable » 
until  the  first  gun  is  fired.  The  French  flag  was  used  by 
Lord  Nelson  as  a  means  of  luring  the  Spanish  fleet  out  of 
Barcelona,  and  to  this  there  is  no  lawful  objection. 

Hospital  ships  must  not  be  fired  upon.  Nor  should  the 
drowning  crew  of  a  sunken  ship  be  fired  upon,  and  though 
there  is  no  legal  obligation  to  rescue  them,  the  most  ap- 
proved usage  strongly  favors  it.  It  has  been  done  repeat- 
edly by  the  Japanese  during  the  present  war,  even  at  the 
cost  of  delay  which  meant  a  great  deal  strategically.  The 
same  was  done  by  the  navy  of  the  United  States  during  the 
destruction  of  the  Spanish  fleet  off  Santiago ;  even  cheering 
was  forbidden  until  the  drowning  victims  were  rescued. 

When  a  warship  of  an  enemy  is  captured,  the  crew, 
including  the  religious,  medical  or  hospital  staff,  are  enti- 
tled to  be  treated  as  prisoners  of  war.  This  would  not  be 
true  of  a  privateer  as  between  those  states  that  have  agreed 
to  abolish  privateering.  Nor  is  it  ever  true  of  the  crew 
of  a  piratical  ship. 
N  Though  the  United  States  has  contended  for  the  adop- 

captoM  of  pri-  tion  of  the  same  rules  with  regard  to  the  capture  of  private 
Tat«  property  at  p^^p^^,^y  ^^  ^^^  ^^  prevails  ou  land,  it  has  not  succeeded  in 

getting  this  rule  incorporated  into  the  law  of  nations.     The 
two  rules  of  the  Paris  Conference  went  a  considerable  way 
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in  this  direction,  but  more  remains  to  be  done.  Discussion 
of  this  matter  as  of  the  use  which  belligerent  warships 
may  make  of  neutral  ports  will  be  reserved  for  later 
chapters. 

Concerning  the  means,  instruments  and  methods  of  wag- 
ing war,  the  Hague  Conference  has  made  the  following 
provisions  • 

Sect.  II.  —  On  Hostilities. 

Chapter  I.  On  Means  of  Injuring  the  Enemy,  Sieges, 
and  Bombardments. 

Art.  22.  The  right  of  belligerents  to  adopt  means  of 
injuring  the  enemy  is  not  unlimited. 

Art.  23.  Besides  the  prohibitions  provided  by  special 
conventions,  it  is  especially  prohibited:  —  (a)  To  employ 
poison  or  poisoned  arms;  (b)  To  kill  or  wound  treacher- 
ously individuals  belonging  to  the  hostile  nation  or  army ; 
(c)  To  kill  pr  wound  any  enemy  who,  having   laid  down  ^«>^«*«»« «' 

The  Hague  ©on- 

arms,  or  having  no  longer  means  of  defense,  has  surren- venuon. 
dered  at  discretion;  (d)  To  declare  that  no  quarter  will  be 
given;  (e)  To  employ  arms,  projectiles,  or  material  of  a 
nature  to  cause  superfluous  injury;  (f)  To  make  improper 
use  of  a  flag  of  truce,  the  national  flag,  or  military  ensigns, 
and  the  enemy's  uniform,  as  well  as  the  distinctive  badges 
of  the  Geneva  Convention;  (g)  To  destroy  or  seize  the 
enemy's  property,  unless  such  destruction  or  seizure  be 
imperatively  demanded  by  the  necessities  of  war. 

Art.  24.  Kuses  of  war  and  the  employment  of  methods 
necessary  to  obtain  information  about  the  enemy  and  the 
country  are  considered  allowable. 

Art.  25.  The  attack  or  bombardment  of  towns,  villages, 
habitations*  or  buildings,  which  are  not  defended,  is  pro- 
hibited* 

Art.  26.  The  commander  of  an  attacking  force,  before 
commencing  a  bombardment,  except  in  the  case  of  an 
assault,  should  do  all  he  can  to  warn  the  authorities. 
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Art.  27.  In  sieges  and  bombardtnentd  all  necessary  steps 
should  be  taken  to  spare  as  far  as  possible  edifices  devoted 
to  religion,  art,  science,  and  charity,  hospitals,  and  places 
where  the  sick  and  wounded  are  collected,  provided  they 
are  not  used  at  the  same  time  for  military  purposes.  The 
besieged  should  indicate  these  buildings  or  places  by  some 
particular  and  visible  signs,  which  should  previously  be 
notified  to  the  assailants. 

Art.  28.  The  pillage  of  a  town  or  place,  even  when 
taken  by  assault,  is  prohibited. 


CHAPTER  YI. 

MILITARY  OCCUPATION. 

The  right  of  the  military  occupant  rests  upon  force  and 
is  justified  by  military  necessity.  It  is  a  temporary  right 
which  begins  and  ends  with  force.  It  commences  whenrichtof  muttary 
the  invading  force  is  in  a  position  to  make  the  will  of  its  *«•*'•**• 
commander  the  dominant  will  within  a  given  territory. 
Within  certain  limits  there  can  be  no  doubt  as  to  when 
this  condition  exists.  Certainly  as  to  the  territory  in- 
cluded within  the  outpost  of  an  invading  army  military 
occupation  is  an  established  fact.  But  it  is  not  confined 
to  these  limits*  The  ^rritory  for  some  distance  in  the 
front  and  to  the  flank  of  an  invading  army  is  also  in 
his  military  occupation,  unless  the  enemy  is  present  m 
force. 

With  respect  to  territory  within  the  constructive  but 
not  actual  military  grasp  of  the  commander  there  is  no 
definite,  well  established  rule.  The  rule  frequently  sug- ^"^^^^p^"" 
gested,  and  the  one  adopted  by  the  Germans  in  their  warpation. 
with  France,  is  that  when  a  commander  has  actually  se- 
cured possession  of  part  of  an  administrative  unit,  the 
balance  of  it  is  constructively  within  his  possession,  and 
hence,  in  his  military  occupation  upon  posting  notice  to 
this  effect,  unless  resistance  by  the  regular  organized 
forces  still  continues. 

The  effect  of  military  occupation  is  to  substitute,  during 
its  continuance,  the  will  of  the  military  occupant  for  that 
of  the  lawful  sovereign.  In  other  words,  it  substitutes  iBHeot  of  mm- 
martial  law  for  the  laws  of  the  sovereign.  It  does  not,  **^  oooupauon. 
however,  affect  the  allegiance  of  the  citizens  to  that  sov- 
ereign. This  conception  is  nevertheless  a  relatively  recent 
one.     Down  to  the  middle  of  the  eighteenth  century,  the 
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doctrine  of  the  Roman  Law,  that  when  territory  passed 
out  of  the  hands  of  its  owner,  as  a  result  of  war,  it  became 
res  nullina  so  that  the  military  occupant  by  virtue  of  tak- 
ing possession  of  it  made  it  his  own,  prevailed.  Under  this 
theory,  military  occupation,  for  whatever  purpose,  amounted 
to  conquest,  and  the  ordinary  consequences  of  conquest  fol- 
lowed. Thus  the  military  occupant  became  entitled  not 
only  to  the  obedience  but  to  the  allegiance  of  the  inhabi- 
tants of  the  occupied  territory.  He  might  require  an  oath 
of  allegiance  of  them  and  might  even  require  them  to  serve 
in  his  army.  Frederick  II.  laid  it  down  as  a  general  princi- 
ple of  war  that  **  if  an  army  takes  up  winter-quarters  in  an 
enemy's  country  it  is  the  business  of  the  commander  to 
bring  it  up  to  full  strength;  if  the  local  authorities  are 
willing  to  hand  over  recruits,  so  much  the  better,  if  not, 
they  are  to  be  taken  by  force."  (Works  of  Frederick  II., 
XXVIII,  91.) 

The  modern  doctrine  differs  radically  from  the  above. 
It  proceeds  upon  the  supposition  that  military  occupation 
and  conquest  are  distinct  things;  that  the  former  is  simply 
a  temporary  condition  which  may  or  may  not  ripen  into 
the  latter.  Until  it  becomes  conquest  it  does  not  eflFect  a 
change  in  the  allegiance  of  the  inhabitants  of  the  occupied 
territory.  The  military  occupant  is  entitled  to  the  obedi- 
ence of  those  living  in  the  occupied  territory,  as  this  is  a 
matter  of  necessity  in  order  to  prevent  chaos  and  anarchy. 
But  the  question  of  a  change  of  allegiance  need  not  be  set- 
tled at  once,  it  may  properly  await  the  final  outcome  of 
the  war.  This  change  in  the  legal  conception  of  the  nature 
of  military  occupation  has  resulted  in  limiting  the  power  of 
the  military  occupant  to  such  acts  as  are  generally  consid- 
ered necessary  from  the  standpoint  of  military  science. 
He  may  not  require  an  oath  of  allegiance,  as  that  is  not 
necessary;  neither  may  he  require  the  inhabitants  to  do 
military  service. 


WAR,  407 

He  may,  however,  require  them  to  furnish  food,  mate- 
rials, horses,  carts,  etc.,  but  upon  condition  that  he  pay  cash 
for  them  or  give  promises  of  future  payment.  He  is  en-  contHbutions 
titled  to  collect  the  taxes  and  duties  and  as  already  suggested  •"^''•^«*«*«««- 
may  levy  contributions  and  requisitions.  A  distinction, 
not  always  recognized,  between  these  is  that  the  former 
are  in  the  nature  of  gifts  of  money  and  need  not  be  ac- 
counted for,  while  the  latter  are  in  kind,  and  should  be 
paid  for  in  cash,  or  their  receipt  should  be  acknowledged, 
in  order  that  settlement  may  be  made  later  and  that  a  fu- 
ture commander  may  know  what  has  been  collected.  Con- 
tributions were  formerly  considered  as  a  commutation  for 
the  supposed  right  to  plunder.  He  may  take  possession 
of  all  movable  property  of  the  state  which  may  be  used  for 
military  purposes.  Of  the  real  property  of  the  state  he 
has  simply  a  usufructuary  right  and  must  not  commit 
waste.  He  is  not  to  interfere  with  the  religious  or  social 
affairs  of  the  community,  or  to  change  the  laws  regulating 
titles  to  property.  Nor  should  he  restrict  the  freedom  of 
speech  or  press,  except  in  so  far  as  it  interferes  with 
obedience  to  his  rule. 

The  rule  of  the  military  occupant  is  known  as  martial 
law,  which  is  defined  by  the  Duke  of  Wellington  as  fol- Martial  law. 
lows :  *^  Martial  law  is  neither  more  nor  less  than  the  will  of 
the  general  who  commands  the  army.  In  fact  martial  law 
means  no  law  at  all ;  therefore  the  general  who  declares 
martial  law,  and  commands  that  it  shall  be  carried  into 
execution,  is  bound  to  lay  down  distinctly  the  rules  and 
regulations  and  limits  according  to  which  his  will  is  to  be 
carried  out.  Now  I  have  in  another  country  carried  out 
martial  law;  that  is  to  say,  I  have  governed  a  large  por- 
tion of  a  country  by  my  own  will.  But  then  what  did  I 
do?  I  declared  that  the  country  should  be  governed  ac- 
cording to  its  own  national  law,  and  I  carried  into  execu- 
tion my  so  declared  will."     (Hansard,  3rd  series,  C.  XX, 
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881.)  No  better  guide  than  this  could  be  laid  down  for 
the  military  commander.  His  duty  within  the  occupied 
territory  is  that  of  an  executive  for  the  purpose  of  enforc- 
ing order  rather  than  of  legislating  for  the  people.  If  any 
changes  in  the  laws  are  made  they  should  be  such,  and 
such  only,  as  are  dicftated  by  military  necessity.  He  may 
enact  reasonable  measures  for  assuring  his  own  security, 
but  should  in  this  avoid  harshness  and  cruelty.  In  this 
respect  means  were  resorted  to  by  the  Germans  while  in 
military  occupation  of  parts  of  France  which  have  never 
met  with  general  sanction,  e.  g.  the  placing  of  French  citi- 
zens upon  the  engines  of  German  trains  so  that,  if  the 
trains  were  wrecked,  these  hostages  would  be  the  first  to 
suffer.  While  hostages  may  be  held  as  a  guarantee  of 
order,  they  must  be  treated  as  prisoners  of  war  and  not 
subjected  to  punishment  or  dangers. 

As  regards  third  states,  the  territory  in  military  occupa- 
tion is  considered  as  territory  of  the  military  occupant. 
MiiitMToo«tt.  rp^  ^jgg  ^YiQ  language  of  Chief  Justice  Marshall:  "  although 
Ins  neutral  acquisitions  mado  during  war  are  not  considered  as  perma- 
nent until  confirmed  by  treaty,  yet  to  every  commercial 
and  belligerent  purpose  they  are  considered  as  a  part  of 
the  domain  of  the  conqueror,  so  long  as  he  retains  the 
possession  and  government  of  them."  (Thirty  Hogsheads 
of  Sugar  V.  Boyle  et  al.,  9  Cranch,  195.)  This  could  not 
well  be  otherwise.  For  unless  neutrals  are  to  be  kept  away 
entirely  they  must  deal  with  the  power  in  control  whoever 
they  may  be. 

Military  occupation  would  seem  logically  to  cease  when- 
ever the  force  upon  which  it  rests  ceases.     But   so   firuily 
miitto^Mc!i-'  rooted   was  the    old    doctrine    that    military   occupation 
pation.  effected  a  change  of  allegiance  that  some  of  the  results  of 

that  doctrine  still  cling.  There  are  those  who  claim  that 
territory  once  in  military  occupation  continues  so  until  the 
occupant  is  driven  out  and  the  former  owner  re-establishes, 
his  possession  throughout  the  territory. 
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It  woald  of  coarse  make  no  difference  whether  the 
military  occupant  is  dispossessed  by  the  onsted  state  or  its 
ally,  but  there  is  no  difference  of  opinion  where  the  when  muitaiT 
military  occupant  is  ousted  by  a  third  state  not  in  alliance  ended  by  mot  of 
with  the  occupied  state.  This  latter  is  illustrated  by  the  "•***'**  '*^- 
capture  of  Genoa  by  Sir  Wm.  Bentinck  at  the  head  of 
British  forces.  After  the  capitulation  an  independent 
republic  was  set  up  by  the  inhabitants  at  the  suggestion  of 
Bentinck.  It  was,  however,  given  to  Sardinia  the  next 
year  (1815),  by  the  Congress  of  Vienna.  Sir  James 
Mcintosh  and  others  argued  that  when  the  British  drove  the 
French  out  of  possession  this  inured  to  the  benefit  of  the 
Genoese  whether  England  was  their  ally  or  not.  That  as 
England  had  never  recognized  the  occupation  by  the  French 
as  a  conquest  and  extinction  of  the  Genoese  state,  that 
state  still  existed  and  as  it  was  friendly  with  England  the 
latter  had  no  right  of  conquest  against  it  but  had  against 
France,  the  military  occupant,  with  whom  she  was  at  war, 
and  that  hence  with  the  dispossession  of  France  the 
rights  of  Genoa  revived.  This  would  seem  to  be  the 
more  sound  view,  yet  the  opposite  view  was  taken  by  the 
British  government,  partly  on  the  ground  that  the  state  of 
Genoa  had  passed  out  of  existence.  In  other  words,  the 
dispute  resolved  itself,  partly  at  least,  into  a  question  of 
fact  as  to  whether  the  possession  by  the  French  was  mili- 
tary occupation  or  conquest.  (Hansard,  Vol.  XXX.,  387 
and  891.) 

When  military  occupation  ends,  the  rule  of  the  former 
owner  revives  by  the  right  of  postliminium.  According 
to  this  fiction,  which  is  a  development  from  the yt^jpo^Z-Risbt  of 
liminii  of  the  Roman  Law,  as  soon  as  military  occupation  "™*"*'*^' 
ends,  the  right  of  the  original  state  is  looked  upon  as  having 
been  continuous.  With  the  establishment  of  the  new 
doctrine  as  to  the  nature  of  military  occupation,  this  fiction 
is  superfluous  in  order  to  revive  the  rights  of  the  original 
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state.  For,  since  its  rights  have  only  been  temporarily 
interrupted  by  force,  they  revive  as  a  matter  of  course 
whenever  that  force  ceases  to  operate. 

The  right  of  postliminium  does  not  entitle  the  original 
state  to  disturb  the  conditions  resulting  from  acts  of  the 
military  occupant  within  his  legal  power,  e.  g.  ssntences 
upon  criminals  convicted  according  to  law,  transfers,  et<). 
But  if  the  military  occupant  performs  acts  in  excess  of  his 
legal  rights,  such  acts  in  derogation  of  the  rights  of  others 
and  resting  merely  upon  force  are  nullified  by  the  disap- 
pearance of  that  force.  £ven  under  the  old  doctrine,  the 
original  state  did  not  need  to  respect  the  acts  of  the  mili- 
tary occupant  in  excess  of  his  legal  right,  6.  g,  transfers 
of  its  real  property  by  the  military  occupant,  who  is 
entitled  merely  to  the  usufruct  of  such  property  until 
military  occupation  ripened  into  conquest. 

A  rather  recent  case  involving  the  question  of  the  ex- 
tent of  the  military  occupant's  rights  is  the  timber  contro- 
versy which  arose  immediately  after  the  Franco-Prussian 
war.  The  German  government  had  let  a  contract  to 
private  parties  for  the  timber  upon  certain  of  the  state 
lands  of  France,  which  were,  at  the  time  the  contract  was 
let,  in  the  military  occupation  of  the  Germans.  The  con- 
tract price  was  paid  in  advance.  Upon  the  conclusion  of 
peace,  the  French  government  enjoined  the  contractors 
from  proceeding  any  further,  on  the  ground  that  the  part 
of  the  contract  not  completed  during  the  period  of  military 
occupation  was  ipso  facto  nullified  by  the  resumption  of 
French  control.  This  contention  was  in  accord  with  in- 
ternational law,  and  its  soundness  was  finally  admitted  by 
the  German  government. 

Property  captured  at  sea  is  held  by  right  of  military 
pation  of  prop-  occupatiou,  and  if  recaptured  before  the  title  has  been 
^  **^^"*'**  **  transferred  by  the  decision  of  a  prize  court  the  right  of 

the  military  occupant  is  ended.     The  recaptors  are,  how- 
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€ver,  entitled  to  salvage  which  differs  with  differing  cir- 
cumstances and  in  different  countries.  In  the  United 
States  and  England  one-eighth  is  the  usual  rate  of  salvage. 
France  allows  but  one  thirtieth,  if  the  recapture  takes  place 
within  twenty-four  hours,  but  one-tenth  if  later  than  that. 
Several  countries  do  not  recognize  the  right  of  recapture 
as  ended  by  the  decision  of  a  prize  court,  but  the  United 
States  does. 

Upon  the  question  of  military  occupation  the  Convention 
at  The  Hague  provides  as  follows :  — 

Sect.  III.  On  Military  Authority  over  Hostile  Territory.  ^^^^^^^^  ^^ 

Art.  42.  Territory  is  considered  occupied  when  it  is  actu-  Hague  confer- 
ally  placed  under  the  authority  of  the  hostile  army.     Thef^J^tUupa- 
occupation  applies  only  to  the  territory  where  such  author- ****■'• 
ity  is  established,  and  in  a  position  to  assert  itself. 

Art.  43.  The  authority  of  the  legitimate  power  having 
actually  passed  into  the  hands  of  the  occupant,  the  latter 
shall  take  all  steps  in  his  power  to  re-establish  and  insure,  as 
far  as  possible,  public  order  and  safety,  while  respecting, 
unless  absolutely  prevented,  the  laws  in  force  in  the  country. 

Art.  44.  Any  compulsion  of  the  population  of  occupied  • 
territory  to  take  part  in  military  operations  against  its  own 
-country  is  prohibited. 

Art.  45.  Any  pressure  on  the  population  of  occupied.ter- 
ritory  to  take  the  oath  to  the  hostile  power  is  prohibited. 

Art.  46.  Family  honors  and  rights,  individual  lives  and 
private  property,  as  well  as  religious  convictions,  and  liberty, 
must  be  respected.     Private  property  cannot  be  confiscated. 

Art.  47.  Pillage  is  formally  prohibited. 

Art.  48.  If,  in  the  territory  occupied,  the  occupant  col- 
lects the  taxes,  dues,  and  tolls  imposed  for  the  benefit  of 
the  state,  he  shall  do  it  as  far  as  possible  in  accordance  with 
the  rules  in  existence  and  the  assessment  in  force,  and  will 
in  consequence  be  bound  to  defray  the  expenses  of  the 
administration    of    the   occupied    territory   on  the  same 
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scale   as  that  by  which  the  legitimate  gbvemment  was 
bound. 

Art.  49.  If  9  besides  the  taxes  mentioned  in  the  preceding 
article,  the  occupant  levies  other  money  taxes  in  the 
occupied  territory,  this  can  only  be  for  military  necessities, 
or  the  administration  of  such  territory. 

Art.  50.  No  general  penalty,  pecuniary  or  otherwise,  can 
be  inflicted  on  the  population  on  account  of  the  acts  of 
individuals,  for  which  it  cannot  be  regarded  as  collectively 
responsible. 

Art.  51.  No  tax  shall  be  collected  except  under  a  written 
order  and  on  the  responsibility  of  a  commander-in-chief; 
This  collection  shall  only  take  place,  as  far  as  possible,  in 
accordance  with  the  rules  in  existence  and  the  assessment 
of  taxes  in  force.  For  every  payment  a  receipt  shall  be 
given  to  the  taxpayer. 

Art.  52.  Neither  requisitions  in  kind  nor  services  can  be 
demanded  from  communes  or  inhabitants  for  the  necessities 
of  the  army  of  occupation.  They  must  be  in  proportion  to 
the  resources  of  the  country,  and  of  such  a  nature  as  not 
to  involve  the  population  in  the  obligation  of  taking  part 
in  military  operations  against  their  country.  These 
requisitions  and  services  shall  only  be  demanded  on  the 
authority  of  the  commander  in  the  locality  occupied.  The 
contributions  in  kind  shall,  as  far  as  possible,  be  paid  for 
in  ready  money ;  if  not,  their  receipt  shall  be  acknowl- 
edged. 

Art.  53.  An  army  of  occupation  can  only  take  possession 
of  the  cash,  funds,  and  bills  payable  on  demand  belongmg 
strictly  to  the  State,  depots  of  arms,  means  of  transport, 
stores  and  supplies,  and,  generally,  all  movable  property  of 
the  State  which  may  be  used  for  military  operations. 
Railway  plant,  land  telegraphs,  telephones,  steamers,  and 
other  ships,  apart  from  cases  governed  by  maritime  law,  as 
well  as  depots  of  arms,  and,   generally,  all  kinds  of  war 
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material,  even  though  belonging  to  companies  or  to  private 
persons,  are  likewise  material  which  may  serve  for  military 
operations,  but  they  must  be  restored  at  the  conclusion  of 
peace,  and  indemnities  paid  for  them. 

Art.  54.  The  plant  of  railways  coming  from  neutral 
States,  whether  the  property  of  those  States,  or  of  com- 
panies, or  of  private  persons,  shall  be  sent  back  to  them 
as  soon  as  possible. 

Art.  55.  The  occupying  State  shall  only  be  regarded  as 
administrator  and  usufructuary  of  the  public  buildings, 
real  property,  forests,  and  agricultural  works  belonging  to 
the  hostile  State,  and  situated  in  the  hostile  country.  It 
must  protect  the  capital  of  these  properties,  and  administer 
it  according  to  the  rules  of  usufruct. 

Art.  56.  The  property  of  the  communes,  that  of 
religious,  charitable  and  educational  institutions,  and  those 
of  arts  and  science,  even  when  State  property,  shall  be 
treated  as  private  property.  All  seizure  of,  and  destruction , 
or  intentional  damage  done  to  such  institutions,  to 
historical  monuments,  works  of  art  or  science,  is  pro- 
hibited,  and  should  be  made  the  subject  of  proceedings. 


Right  to  klU. 


CHAPTER  V. 

BIGHT  OF    BELLIGERENT  OVER  PERSON  OF   ENEMY. 

Undoubtedly  a  belligerent  has  the  right  to  kill  his 
enemy ;  but  this  right,  though  once  held  to  apply  gener- 
ally and  indiscriminately  to  all  persons  of  the  enemy, 
has  no\i^  become  subje(*t  to  well  recognized  limitations. 
To  the  international  law  of  the  present  time,  all  per- 
sons  of  the  enemy  do  not  look  alike.  There  has  come 
to  be  a  well -understood  division  of  the  persons  of  the 
enemv  into  combatants  and  non-combatants.  As  the 
right  of  the  belligerent  over  the  one  is  a  very  different 
thing  to  his  right  over  the  other,  we  will  consider  them 
separately. 


Who    are 
hmtmntalt 


SBC.  I.    RIGHTS  OVER  PERSON  OF  COMBATANTS. 

Under  the  term  combatants  are  included  the  officers 
and  men  of  the  army  and  navy,  as  to  this  there  can  be 
no  room  for  question.  But  the  term  is  generally  ex- 
tended so  as  to  include  the  chief  and  chief  officers  of 
the  hostile  government,  diplomatic  agents ;  officers  and 
employes  of  the  supply  and  transport  service,  since 
these  are  necessary  to  the  mobility  of  the  army;  also 
"all  agents,  contractors,  and  others  who  accompany  an 
army  in  an  official  capacity,  and  who  assist  in  its  move- 
ment, equipment  or  maintenance,"  and  all  camp  re- 
tainers.  Levies  en  masse  and  militia  are  as  much  com- 
batants as  are  members  of  the  regular  army,  provided 
that  in  the  case  of  militia  they  conform  to  the  following 
conditions:  (1)  "To  be  commanded  by  one  perjson  re- 
sponsible for  his  subordinates;  (2)  to  have  a  distinctive 
(414) 
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emblem  recognizable  at  a  distance;  (3)  to  carry  arms 
openly;  and  (4)  to  conduct  their  operations  in  accord- 
ance with  the  laws  and  customs  of  war."  (Chap.  1,  Art 
1  of  the  convention  of  the  Conference  at  the  Hague, 
1899. ) 

It  is  scarcely  necessary  to  say  that  while  a  combatant 
of  the  enemy  is  using  force  against  a  belligerent  he 
has  the  right  to  overcome  this  force,  and,  if  killing  his  ,^^^^  ^^^^  ^ 
enemy  is  necessary  in  order  to  overcome  him,  then  he  ^**"  ««••••• 
has  the  right  to  kill  him.  But  as  soon  as  he  ceases  to 
be  able  to  use  force,  the  right  to  kill  ceases.  No  one  now 
questions  this.  Yet  such  has  not  always  been  the  rule. 
According  to  the  rules  of  ancient  war  the  captured  com- 
batant might  lawfully  be  killed.  It  is  from  this  harsh 
doctrine  that  the  right  to  enslave  was  drawn.  For,  if 
the  captor  had  a  right  to  kill  his  prisoner,  he  could 
exercise  any  lesser  right  over  him,  i.  e.,  he  could  sell 
him  or  hold  him  as  a  slava 

It  is  only  during  comparatively  modern  times  that 
the  right  to  kill,  after  resistance  has  been  overcome,  has 

,  Ancient      prac- 

been  definitely  abandoned  by  all  civilized  states.  Dur-  nce. 
ing  the  religious  wars  of  the  sixteenth  and  seventeenth 
centuries,  quarter  was  frequently  refused.  This  was  par- 
ticularly true  of  the  wars  with  the  Dutch.  For  some 
time  after  the  general  duty  of  giving  quarter  was  recog- 
nized it  was  held  that  if  a  garrison  of  an  insufficiently 
fortified  phice  held  out,  so  as  to  make  an  assault  neces- 
sary, such  garrison  was  not  entitled  to  quarter.  In  argu- 
ing against  this  survival  of  barbarism,  Vattel  says :  "If 
it  be  urged,  that,  by  threatening  a  commandant  with 
death,  you  may  shorten  a  bloody  siege,  spare  your 
troops,  and  make  a  valuable  saving  of  time,  my  answer 
is,  that  a  brave  man  will  despise  your  menace,  or,  in- 
censed by  such  ignominous  treatment,  will  sell  his  life 
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as  dearly  as  he  can,  will  bury  himself  under  the  ruins 
of  his  fort,  and  make  you  pay  for  your  injustice.  The 
menace  of  an  unjust  punishment  is  unjust  in  itself;  it  is 
an  insult  and  an  injury."    (Bk.  Ill,  Ch.  8.) 

The  making  of  reprisals  for  violations  of  the  rules  of 
war  by  your  enemy  is  a  very  different  thing  from  the 
refusing  of  quarter  in  general.  If  the  inviolability  of 
ambassadors,  the  protection  due  to  persons  under  a  flag 
of  truce,  or  Bed  Cross  flag,  are  disregarded,  there  is  an 
undoubted  right  to  inflict  punishment  upon  your  enemy 
for  such  violation,  and  this  punishment  may  lawfully 
extend  to  the  taking  of  the  life  of  the  offender.  But 
even  here  the  punishment  should  bear  a  reasonable  rela- 
tion to  the  offense  and  must  not  as  formerly  be  dealt 
out  indiscriminately  upon  guilty  and  innocent 

When  combatants  surrender  or  are  captured,  whether 

on  land  or  sea,  they  have  an  undoubted  right  to  be  treat- 

priM>B«n  of  wared  as  prisoucrs  of  war,  unless  by  their  acts  they  have 

«>d  tiMir  u^mt.  forfeited  such  right.    As  to  the  treatment  to  which  a 

prisoner  of  war  is  entitled  there  has  been  gratifying  im- 
provement, particularly  within  the  last  half  century. 
This  has  been  brought  about  partly  by  treaty,  but  more 
by  conferences,  especially  the  conferences  at  Brussels 
and  Geneva.  But  the  most  elaborate  and  advanced  reg- 
ulations upon  this  point  are  the  following  from  chapter 
II  of  the  convention  signed  by  the  representatives  of 
the  nations  assembled  at  The  Hague,  1899. 
Art  4.  Prisoners  of  war  are  in  the  power  of  the  hos- 
PTOTiaionsof  th«  tile  government,  but  not  in  that  of  the  individuals  or 

SSJ'^^a^ratali  ^^T^®  ^^^  captured  them.     They  must  be  humanely 
pTi0oa«nof  WW.  treated.     All  their  personal  belongings,  except  arms, 

horses,  and  military  papers,  remain  their  property. 
Art.  5.     Prisoners  of  war  may  be  interned  in  a  town, 

fortress,  camp,  or  any  other  locality,  and  bound  not  to 
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go  beyond  certain  fixed  limits;  but  they  can  only  be 
confined  as  an  indispensable  measure  of  safety. 

Art.  6.  The  State  may  utilize  the  labor  of  prison- 
ers of  war  according  to  their  rank  and  aptitudes.  Their 
tasks  shall  not  be  excessive,  and  shall  have  nothing  to 
do  with  the  military  operations.  Prisoners  may  be  re- 
quired to  work  for  the  public  service,  for  private  per- 
sons, or  on  their  own  account.  Work  done  for  the  state 
shall  be  paid  for  according  to  the  tariffs,  in  force  for 
soldiers  of  the  national  army  employed  on  similar  tasks. 
When  the  work  is  for  other  branches  of  the  public  serv- 
ice or  for  private  persons,  the  conditions  shall  be  set- 
tled in  agreement  with  the  military  authorities.  The 
wages  of  the  prisoners  shall  go  towards  improving  their 
position,  and  the  balance  shall  be  paid  them  at  the  time 
of  their  release,  after  deducting  the  cost  of  their  main- 
tenance. 

Art.  7.  The  government  into  whose  hands  prisoners 
of  war  have  fallen  is  bound  to  maintain  them.  Failing 
a  special  agreement  between  the  belligerents,  prisoners 
of  war  shall  be  treated  as  regards  food,  quarters,  and 
clothing,  on  the  same  footing  as  the  troops  of  the  gov- 
ernment which  has  captured  them. 

Art.  8.  Prisoners  of  war  shall  be  subject  to  the 
laws,  regulations,  and  orders  in  force  in  the  army  of 
the  state  into  whose  hands  they  have  fallen.  Any  act 
of  insurbordination  warrants  the  adoption,  as  regards 
them,  of  such  measures  of  severity  as  may  be  necessary. 
Escaped  prisoners,  recaptured  before  they  have  succeed- 
ed in  rejoining  their  army,  or  before  quitting  the  terri- 
tory occupied  by  the  army  that  captured  them,  are  lia- 
ble to  disciplinary  punishment.  Prisoners  who,  after 
succeeding  in  escaping,  are  again  taken  prisoners,  are 
not  liable  to  any  punishment  for  the  previous  flight. 

27 
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Art.  9.  Every  prisoner  of  war,  if  questioned,  is 
bound  to  declare  his  true  name  and  rank,  and  if  he  dis- 
regard this  rule  he  is  liable  to  a  curtailment  of  the  ad- 
vantages accorded  to  the  prisoners  of  war  of  his  class. 

Art.  10.  Prisoners  of  war  may  be  set  at  liberty  on 
parole  if  the  laws  of  their  country  authorize,  and,  in 
such  a  case,  they  are  bound,  on  their  personal  honour, 
scrupulously  to  fulfill,  both  as  regards  their  own  govern- 
ment and  the  government  by  whom  they  were  made  pris- 
oners, the  engagements  they  have  contracted.  In  such 
cases,  their  own  government  shall  not  require  of  nor 
accept  from  them  any  service  incompatible  with  the 
parole  given. 

Art.  11.  A  prisoner  of  war  cannot  be  forced  to  ac- 
cept his  liberty  on  parole;  similarly  the  hostile  govern- 
ment is  not  obliged  to  assent  to  the  prisoner's  request  to 
be  set  at  liberty  on  parole. 

Art.  12.  Any  prisoner  of  war,  who  is  liberated  on 
parole  and  recaptured  bearing  arms  against  the  govern- 
ment to  whom  he  had  pledged  his  honour,  or  against 
the  allies  of  that  government,  forfeits  his  right  to  be 
treated  as  a  prisoner  of  war,  and  can  be  brought  before 
the  Courts. 

Art.  13.  Individuals  who  follow  an  army  without 
directly  belonging  to  it,  such  as  newspaper  correspond- 
ents and  reporters,  sutlers,  contractors,  who  fall  into 
the  enemv's  hands,  and  whom  the  latter  think  fit  to 
detain,  have  a  right  to  be  treated  as  prisoners  of  war, 
provided  they  can  produce  a  certificate  from  the  mili- 
tary authorities  of  the  army  they  were  accompanying. 

Art.  14.  A  Bureau  for  information  relative  to  pris- 
oners of  war  is  instituted,  on  the  commencement  of  hos- 
tilities, in  each  of  the  belligerent  states,  and,  when  neces- 
sary, in  the  neutral  countries  on  whose  territory  bellig-- 
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erents  have  been  received.  This  Bureau  is  intended  to 
answer  all  inquiries  about  prisoners  of  war,  and  is  fur- 
nished by  the  various  services  concerned  with  all  the 
necsesary  information  to  enable  it  to  keep  an  individual 
return  for  each  prisoner  of  war.  It  is  kept  informed  of 
internments  and  changes,  as  well  as  of  admissions  into 
hospitals  and  deaths.  It  is  also  the  duty  of  the  Informa- 
tion Bureau  to  receive  and  collect  all  objects  of  personal 
use,  valuables,  letters,  etc.,  found  on  the  battlefields  or 
left  by  prisoners  who  have  died  in  hospital  or  ambu- 
lance, and  to  transmit  them  to  those  interested. 

Art.  15.  Relief  societies  for  prisoners  of  war,  which 
are  regularly  constituted  in  accordance  with  the  law 
of  the  country  with  the  object  of  serving  as  the  inter- 
mediary for  charity,  shall  receive  from  the  belligerents 
for  themselves  and  their  duly  accredited  agents  every 
facility,  within'  the  bounds  of  military  requirements  and 
administrative  regulations,  for  the  effective  accomplish- 
ment of  their  humane  task.  Delegates  of  these  societies 
may  be  admitted  to  the  places  of  internment  for  the  dis- 
tribution of  relief,  as  also  to  the  halting  places  of  repa- 
triated prisoners,  if  furnished  with  a  personal  permit  by 
the  military  authorities,  and  on  giving  an  engagement 
in  writing  to  comply  with  all  their  regulations  for  order 
and  police. 

Art.  16.  The  Information  Bureau  shall  have  the 
privilege  of  free  postage.  Letters,  money  orders  and 
valuables,  as  well  as  postal  parcels  destined  for  the 
prisoners  of  war,  or  despatched  by  them,  shall  be  free 
of  all  postal  duties,  both  in  the  countries  of  origin  and 
destination,  as  well  as  in  those  they  pass  through.  Gifts 
and  relief  in  kind  for  prisoners  of  war  shall  be  admitted 
free  of  all  duties  of  entry  and  others,  as  well  as  of  pay- 
ments for  carriage  by  the  government  railways. 
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Art  17.  Officers  taken  prisoners  may  receive,  if  nec- 
essary,  the  full  pay  allowed  them  in  this  position  by 
their  country's  regulations,  the  amount  to  be  repaid  by 
their  government. 

Art.  18.  Prisoners  of  war  shall  enjoy  every  latitude 
in  the  exercise  of  their  religion,  including  attendance 
at  their  own  church  services,  provided  only  they  comply 
with  the  regulations  for  order  and  police  issued  by  the 
military  authorities. 

Art  19.  The  wills  of  prisoners  of  war  are  received 
or  drawn  up  on  the  same  conditions  as  for  soldiers  of 
the  national  army.  The  same  rules  shall  be  observed 
regarding  death  certificates,  as  well  as  for  the  burial 
of  prisoners  of  war,  due  regard  being  paid  to  their  grade 
and  rank. 

Art.  20.  After  the  conclusion  of  peace  the  repatria- 
tion of  prisoners  of  war  shall  take  place  as  speedily 
as  possible. 

Spies  always  have  been  and  probably  always  will  be 
used  by  commanders  of  armies.     The  essential  charac- 
®'**^  teristic  of  a  spy  is  disguise  and  secrecy.    It  is  not  con- 

trary to  the  rules  of  war  to  use  them  and  yet  when 
caught  they  are  shot  or  hanged,  usually  without  much 
formality.  In  common  with  blockade  runners,  their  lia- 
bility to  punishment  ends  with  the  end  of  their  expedi- 
tion. A  person  cannot  be  legally  drafted  to  perform 
duty  as  a  spy,  he  must  always  be  a  volunteer.  Though 
used  by  each  army,  they  are  considered  so  dangerous 
when  used  by  the  other  that  it  is  necessary  to  resort 
to  drastic  methods  in  order  to  stamp  out  the  practice. 
The  Hague  convention  makes  the  following  provisions 
concerning  spies : 

Art.  29.  An  individual  can  only  be  considered  a  spy, 
if,  acting  clandestinely  or  on  false  pretenses,  he  obtains, 
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or  seeks  to  obtain,  information  in  the  zone  of  operations 
of  a  belligerent,  with  the  intention  of  communicating  it 
to  the  hostile  party.    Thus,  soldiers  not  in  disguise  whop«>v«rton»ofthe 
have  penetrated  into  the  zone  of  operations  of  a  hostile  tion  conoeruiu^ 
army  to  obtain  information  are  not  considered  spies.  "***•■• 
Similarly  the  following  are  not  considered  spies;  sol- 
diers or  civilians,  carrying  out  their  mission  openly, 
charged  with  the  delivery  of  despatches  destined  either 
for  their  own  army  or  for  that  of  the  enemy.    To  this 
class  belong  likewise  individuals  sent  in  balloons  to 
deliver  despatches,  ^nd  generally  to  maintain  commu- 
nication between  the  various  parts  of  an  army  or  a  ter- 
ritory. 

Art.  30.  A  spy  taken  in  the  act  cannot  be  punished 
without  previous  trial. 

Art.  31.  A  spy  who,  after  rejoining  the  army  to 
which  he  belongs,  is  subsequently  captured  by  the  ene- 
my, is  treated  as  a  prisoner  of  war,  and  incurs  no  re- 
sponsibility for  his  previous  acts  of  espionage. 

Deserters  from  an  army  are  not  entitled  to  the  rights 
of  prisoners  of  war  when  captured  in  the  ranks  of  the  ^•^'^'•* 
enemy.     They  are  put  to  death.     No  status  they  may 
have  gained  by  reason  of  enlistment  with  the  opposing 
army  can  give  them  any  protection. 

Lieber's  Code  makes  the  following  provision  concern- 
ing guerillas :  "Men  or  squads  of  men  who  commit  hos- 
tilities, whether  by  fighting,  or  inroads  for  destruction  ouerruiaa, 
or  plunder,  or  by  raids  of  any  kind,  without  commission, 
without  being  part  and  portion  of  the  organized  hostile 
army,  and  without  sharing  continuously  in  the  war, 
but  who  do  80  with  intermitting  returns  to  their  homes 
and  vocations,  or  with  the  occasional  assumption  of 
peaceful  pursuits,  divesting  themselves  of  the  character 
or  appearance  of  soldiers — such  men,  or  squads  of  men. 


Who 
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are  public  enemies,  and  therefore,  if  captured,  are 
not  entitled  to  the  privileges  of  prisoners  of  war,  but 
shall  be  treated  summarily  as  highway  robbers  or 
pirates." 

At  sea,  the  officers  and  crews  of  all  armed  vessels  cr  of 
unarmed  vessels  in  the  service  of  the  enemy  as  auxiliar- 
ies are  combatants  and,  when  captured,  are  entitled  to 
treatment  as  prisoners  of  war,  unless  by  acts  of  piracy 
or  other  violations  of  the  rules  of  war  they  have  forfeit- 
ed their  right.  But  if,  after  the  destruction  of  their 
ship  they  reach  a  place  of  safety  without  coming  under 
control  of  the  belligerent  they  cannot  be  claimed  as  pris- 
oners of  war.  A  celebrated  case  of  this  sort  is  that  of 
Captain  Semmes  who,  after  the  destruction  of  the  Ala- 
bama, escaped  to  a  British  pleasure  yacht.  The  Deer- 
hound.  A  neutral  has  a  right  to  rescue  the  crews  of 
sinking  ships  of  the  belligerents,  and,  unless  ample 
means  are  provided  by  the  belligerent,  humanity  de- 
mands this.  But  such  persons,  if  combatants,  are  to  be 
interned  for  the  balance  of  the  war.  A  very  recent  ex- 
ample of  this  is  the  rescue  of  parts  of  the  crews  of  the 
Variag  and  Korietz,  by  the  ships  of  neutrals,  when  the 
Russian  warships  were  sunk  by  the  Japanese  in  Chemul- 
po harbor. 

Whenever  the  enemy  has  lost  the  power  of  resistance. 
Treatment  of  whcthcr  he  be  ou  land  or  sea,  he  is  no  longer  the  object 
wounded.  of  attack  but  becomes  the  object  of  such  assistance  as 

can  be  reasonably  rendered.  The  purpose  of  war  is  to 
overcome  resistance,  and  when  resistance  ceases  the  ex- 
cuse for  the  use  of  force  ceases.  The  treatment  of  the 
sick  and  wounded  of  the  enemy  who  fall  into  the  power 
of  a  belligerent  is  regulated  by  the  Geneva  convention 
of  1864,  which  together  with  the  improvements  that 
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have  been  made  upon  it  was  adopted  by  the  convention 
at  The  Hagne. 


SEC.  II.    NON-COMBATANTS. 

Whatever  may  be  the  theory,  the  practice  is  now  to 
regard  war  as  a  contest  between  states,  a  contest  to  be 
waged  by  the  organized  forces  of  the  contending  states,  ^^^  ^  ©onteat 
and  the  individual  citizens  of  these  states  who  are  not  between  states. 
connected  with  the  organized  forces  are  non-combatants 
— are  passive  enemies  only.  While  it  was  at  one  time 
permissible  to  kill,  or  reduce  to  slavery,  these  also,  such 
would  now  be  entirely  contrary  to  the  rules  of  war. 
They  must,  however,  not  interfere  with  the  military  op- 
erations of  the  belligerent.  Should  they  do  80  by  getting 
between  his  forces  and  the  enemy,  the  belligerent  may 
kill  them  without  violating  the  rules  of  war.  But  to 
direct  operations  against  them,  as  by  bombardment  of  a 
city  in  order  to  bring  pressure  upon  the  commandant  of 
a  fortress  to  surrender;  is  impermissible.  For  the  past 
century  there  has  been  a  decided  tendency  to  make  war 
interfere  to  as  small  an  extent  as  possible  with  the  safe- 
ty of  non-combatants.  The  United  States  has  always 
lent  the  strength  of  its  example  toward  the  furtherance 
of  this  tendency.  This  was  particularly  noticeable  in 
the  instructions  given  to  and  the  conduct  of  our  forces 
during  our  war  with  Mexico.  The  behavior  of  the  Jap- 
anese forces  during  the  recent  war  is  equally  commend- 
able. Such  progress  has  been  made  that  it  is  abundantly 
safe  to  conclude  that  the  old  rule  will  never  be  resorted 
to  in  future  wars  between  civilized  people.  And  even 
in  wars  with  savages  we  may  expect  that  the  new  rule 
will  be  applied  in  so  far  as  military  necessity  will  per- 
mit.   At  any  rate  we  need  not  look  for  the  old  rule  to 
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be  applied  in  all  its  severity.  The  strictness  with  which 
the  new  rule  will  be  conformed  to  by  the  individual  sol- 
diers of  any  army  will  of  course  depend  upon  the  degree 
of  discipline  maintained  by  its  officers.  Undoubtedly 
it  will  be  departed  from  at  times. 

Not  only  are  non-combatants  not  to  be  injured  except 
^.  ^^     ^  in  so  far  as  military  necessity  makes  injury  to  them  un- 

RlSnts   of    non-  «r       v 

comimtanto.       avoidable,  but  they  are  not  to  be  made  prisoners  of  war 

or  be  otherwise  interfered  with  in  their  peaceful  pur- 
suits. The  part  taken  by  the  United  States  in  bringing 
about  the  establishment  of  this  rule  is  one  in  which  we 
may  justly  take  a  pardonable  pride.  From  the  very  be- 
ginning of  her  national  existence  her  influence  has  been 
exerted  in  this  direction. 

In   the   treaty  of  1785,  between  the  United  Statea  and 
Prussia,  article  23,  (which  was  proposed  by  the  Amer- 

Treatj  of  1785  icau  Commissiouers,  John  Adams,  Benjamin  Franklin 

between     U.    8. 

and  ProMia.      and  Thomas  Jefferson,  and  is  said  to  have  been  drawn 

up  by  Franklin)  provided  that,  if  war  should  arise  be- 
tween the  contracting  parties,  "all  women  and  children, 
scholars  of  every  faculty,  cultivators  of  the  earth,  arti- 
sans, manufacturers  and  fishermen,  unarmed  and  inhab* 
iting  unfortified  towns,  villages  or  places,  and  in  gen- 
eral all  others  whose  occupations  are  for  the  common 
subsistence  and  benefit  of  mankind,  shall  be  allowed 
to  continue  their  respective  employments,  and  shall  not 
be  molested  in  their  persons;  nor  shall  their  houses  or 
goods  be  burnt  or  otherwise  destroyed,  nor  their  fields 
wasted,  by  the  armed  force  of  the  enemy,  into  whose 
pow^r,  by  the  events  of  the  war,  they  may  happen  to 
fall ;  but  if  anything  is  necessary  to  be  taken  from  them 
for  the  use  of  such  armed  force,  the  same  shall  be  paid 
for  at  a  reasonable  price." 


CHAPTER   VI. 

BIGHT  OF  BELLIGERENT  OVER  PROPERTY  OF  ENEMY. 

The  rights  of  belligerents  over  the  property  of  enemies 
has  with  reference  to  some  things  undergone  a  revolu-  ^^^^  Inhu^. 
tion,  as 'to  others  a  substantial  modification,  and  with 
respect  to  practically  none  has  it  remained  unchanged. 
The  extent  of  the  power  of  the  belligerent  and  the  de- 
gree to  which  it  has  been  modified  depends  upon  the 
character  of  the  property,  its  form,  its  ownership,  and 
its  location. 

As  to  character,  property  is  for  our  present  purposes 
divided  into  such  as  is  of  use  in  warlike  operations  and 
such  as  is  not.  With  reference  to  the  latter  the  power  ^i^^  ^^  p^p. 
of  the  belligerent  has  gradually  been  reduced  to  a  mini-  •'^y- 
mum.  In  fact  the  better  usage  at  the  present  time 
is  for  the  belligerent  not  to  disturb  it,  except  in  so  far 
as  necessary  to  military  operations.  This  class  of  prop- 
erty includes  works  of  art,  churches,  museums,  books, 
state  archives,  fishing  smacks,  ships  for  exploration,  etc. 
The  exemption  of  this  class  from  capture  or  destruction 
by  the  belligerent  has  been  established  within  the  last 
century. 

The  action  of  the  Congress  of  Vienna  in  compelling 
France  to  restore  the  works  of  art  carried  away  by  Na- 
poleon from  the  various  countries  of  Europe  which  he 

*^  *^  Action  of  Con- 

had  invaded  went  a  long  way  toward  establishing  the  ^reM  of  Vienna, 
present  rule.  While  the  motives  which  prompted  the 
Congress  to  take  this  action  may  have  been  and  probably 
were  selfish,  that  the  principle  which  the  act  tended  to 
establish  is  commendable  does  not  admit  of  doubt. 
Among  civilized  nations,  war  should  certainly  be  placed 
upon  a  higher  plane  than  that  of  indiscriminate  plunder 

(425) 
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of  the  property  of  an  enemy,  regardless  of  whether  or 
not  such  capture  or  destruction  serves  a  useful  military 
purpose.  Such  is  the  conclusion  that  has  been  reached 
by  a  majority  of  the  states,  and,  if  it  is  departed  from 
in  practice,  the  departure  is  looked  upon  as  a  violation 
of  law  which  may  furnish  an  excuse  for  reprisals,  but 
not  a  prec*edent. 

One  species  of  this  class  of  property  deserves  brief 
,,  «ipecial  notice,  because  of  the  peculiar  history  of  the 
practice  with  reference  to  it.  The  species  referred  to 
is  that  of  fishing  vessels.  By  the  middle  of  the  six- 
teenth century  a  custom  had  grown  up  as  between  Eng- 
land and  France  not  to  disturb  the  channel  fishermen. 
The  French  ordinances  of  1543  and  1584  merely  recog- 
nized this  custom.  They  gave  to  the  Admiral  of  France 
the  authority  to  grant  fishing  truces  to  subjects  of  the 
enemy,  provided  reciprocal  rights  were  granted  to 
French  fishermen.  This  custom  was  practically  re- 
pealed by  the  ordinances  of  1681  and  1692,  and  from 
that  time  until  after  the  American  Revolution  fishing 
vessels  were  subjects  of  capture. 

In  1800  the  British  government  announced  that  while 
in  its  practice  it  exempted  fishing  vessels  from  capture, 
tJ^w  EDcumd  such  conduct  was  a  matter  of  grace  and  not  a  require- 
«nd  Franoe.  nient  of  law.  So  that  when  it  suspected  that  such  ves- 
sels were  being  used  for  warlike  purposes  it  insisted 
upon  its  right  to  capture  them.  If  its  suspicion  were 
well-founded,  it  undoubtedly  had  the  right.  Yet  Na- 
poleon pronounced  its  conduct  "  contrary  to  all  the  us- 
ages of  civilized  nations."  It  will  be  remembered,  how- 
ever, that  Napoleon  was  not  always  a  safe  authority 
upon  questions  of  international  law.  Hall  character- 
izes this  declaration  of  Napoleon  as  "merely  one  of 
those  utterances  of  generous  sentiment  with  which  he 
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was  not  unaccustomed  to  clothe  bad  faith."  (Interna- 
tional Law,  p.  467. )  The  position  of  the  British  govern- 
ment was  well  stated  by  Lord  Stowell  in  the  case  of  The 
Young  Jacob,  (I  Robinson  20)  :  "In  former  wars  it  has 
not  been  usual  to  make  captures  of  these  small  fishing 
vessels ;  but  this  was  a  rule  of  comity  only  and  not  of 
legal  decision ;  it  prevailed  from  views  of  mutual  accom- 
modation between  neighboring  countries  and  from  ten- 
derness to  a  poor  and  industrious  order  of  people.  In 
the  present  war  there  has,  I  presume,  been  sufficient 
reason  for  changing  this  mode  of  treatment  and  as  they 
are  brought  before  me  for  my  judgment  they  must  be 
referred  to  the  general  principles  of  this  court."  The 
possibilities  of  using  fishing  smacks  for  warlike  pur- 
poses are  far  less  now  than  at  that  time.  The  present 
rule  exempting  them  is  well  stated  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  Paquete 
Habana  (175  U.  S.  677.)  The  vessels  engaged  in  the 
deep-sea  fisheries  have  not  been  accorded  exemption. 

Ships  used  for  purposes  of  exploration  and  scientific 
research  have  for  over  a  century  been  accorded  exemp-  si>*p»  ot  oxpio- 
tion  from  capture.  The  first  notable  instance  of  this 
kind  is  the  case  of  Captain  Cook,  who  circumnavigated 
the  globe  in  1776,  and  for  whose  protection  the  French 
naval  authorities  issued  orders  to  their  commanders. 
In  1803  similar  orders  were  issued  concerning  the  ship 
Investigator,  which  was  used  by  Flinders  for  scientific 
purposes.  But  by  a  narrow  decision  of  the  prize  court 
these  orders  were  held  not  to  cover  The  Cumberland,  for 
which  the  Investigator  was  exchanged. 

With  reference  to  the  above  kinds  of  property  there 
are,  then,  two  grounds  upon  which  their  exemption  f rom  O'o""*'*  «o»  «■ 
capture  is  based:   (1)  They  are  of  very  little,  if  any,  use 
for  warlike  purposes  and  therefore  their  destruction  or 
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capture  would  tend  but  to  a  very  small  degree  to  over- 
come the  resistance  of  the  other  state,  and  (2)  The  loss 
would  in  most  eases  fall  upon  non-combatants  and  the 
hardships  be  out  of  all  proportion  to  the  end  attained. 
Such  being  the  case  it  is  very  unlikely  that  the  old  rule 
will  ever  be  reverted  to  with  reference  to  these  classes 
of  property. 

Of  enemy  property  which  is  of  use  in  war  there  are 
Kinds  of  •nemy^^^  Muds :  (1)  That  which  is  of  use  only  in  war,  this 
property  of  luo  j[g  gubjcct  to  Capture  OF  dcstructiou  regardless  of  owner- 
ship or  location;  (2)  That  which  is  in  use  in  peace  as 
well  as  in  war,  the  rights  of  a  belligerent  over  this  kind 
of  property  depends  upon  circumstances  which  will  be 
considered  later.  We  will  merely  say  here  that  it  is  not 
necessarily  subject  to  confiscation  or  destruction  and 
that  the  tendency  is  to  reduce  the  power  of  the  belliger- 
ent over  such  form  of  enemy  property. 

As  to  form,  property  is  either  real  or  personal.    When 
the  former  falls  into  the  military  possession  of  an  enemy 

Forms  of  onomy  "^   ^  *" 

property.  such  posscssiou  coufers  upon  him  merely  the  usufruct, 

the  title  not  being  affected  until  i)ossession  ripens  into 
conquest.  And  if  the  real  property  is  owned  by  indi- 
viduals, not  by  the  state,  the  title  is  not  affected  by  con- 
quest. The  right  to  use,  but  not  to  waste,  and  the  right 
to  collect  taxes,  to  exact  contributions  and  requisitions 
from  the  persons  living  upon  the  real  property  in  the 
Power  oTor  real  posscssiou  of  au  enemy  is  considered  in  the  chapter  on 
property.  military  occupation.    The  personal  property  of  a  state, 

if  subject  to  capture,  becomes  the  property  of  the  enemy 
as  soon  as  he  comes  fully  into  possession  of  it.  But 
if  it  belongs  to  individuals,  it  should  be  paid  for  or  the 
validity  of  its  capture  considered  and  passed  upon  by  a 
competent  tribunal,  before  confiscation. 

Debts  due  from  the  enemy  to  individuals  should  not 
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be  confiscated.  Neither  should  the  interest  thereon  be 
sequestrated.  Whether  the  ground  lof  this  exemption 
is  the  fear  that  the  opposite  rule  would  make  it  harder  ^•***  »«**<>  ^ 
for  states  to  borrow  or  the  fact  that  as  the  debt  cannot 
be  enforced  in  a  court  of  justice  makes  it  peculiarly  a 
debt  of  honor  and  hence  something  which  states  should 
not  interfere  with,  the  rule  of  exemption  is  now  thor- 
oughly established.  The  right  tQ  confiscate  debts  due 
from  a  sovereign  was  exhaustively  argued  in  the  case 
of  the  threat  of  Frederick  II.  in  1753  to  confiscate  the 
Silesian  loan,  by  way  of  reprisal  for  the  seizure  of  Prus-  loan, 
sian  ships  by  England.  The  opinion  of  Lord  Mansfield 
upon  this  question,  although  characterized  by  Montes- 
quieu as  "reponse  sans  replique,"  is  in  many  ways  a 
masterpiece. 

With  respect  to  location  the  power  of  a  belligerent 
over  enemy's  property  differs  according  as  that  prop-  .  ^  ,    .^ 
erty  is  within  the  territory  of  the  belligerent  state, 
within  the  territory  of  the  enemy  state,  within  the  ter- 
ritory of    a  neutral   state,   or  not  within  the  territory 
of  any  state. 

With  reference  to  enemy  property  located  within  the 
territory  of  the  other  belligerent  at  the  outbreak  of  war 
it  was  formerly  lawful  for  him  to  confiscate  it  at  onceJ^^^J^* 
upon  the  beginning  of  hostilities.     But  the  harshness  ""***•  ®'  ^•ni*- 

won*. 

of  this  rule  has  for  some  time  been  recognized  and  the 
custom  of  giving  an  enemy  who  chances  to  be  in  the 
other  state  at  the  breaking  put  of  war  a  reasonable 
time  in  which  to  dispose  of  his  property  and  leave  the 
country  has  beoome  so  well  fixed  as  to  be  considered  a 
rule  of  international  law. 
As  early  as  1812  it  was  decided  by  the  Supreme  Court 

"^  •^  *^  Rule  laid  down 

of  the  United  States  in  the  case  of  Brown  v.  the  United  by  supremo 
States  (8  Cranch  110)  that  enemy  property  within  our^^"'*' 
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territory  at  the  breaking  out  of  war  could  not  be  con- 
fiscated without  a  specific  act  of  Congress  authorizing 
it.  The  only  instance  of  confiscations  of  this  sort  since 
the  Napoleonic  wars  is  to  be  found  in  a  resort  by  the 
Southern  Confederacy  to  this  relic  of  barbarism.     By 

Act    of   Coiif«d- 

«rMj.  an  act  passed  in  August,  1861,  it  provided  that  "prop- 

erty of  whatever  nature,  except  public  stocks  and  se- 
curities, held  by  an  alien  enemy  since  the  21st  of  May, 
1861,  shall  be  sequestrated  and  appropriated."  This 
did  not  fail  to  call  forth  a  protest  from  Lord  Russell 
on  behalf  of  the  British  government.  In  his  protest 
he  says,  among  other  things,  that  "whatever  may  have 
been  the  abstract  rule  of  the  law  of  Nations  in  former 
times,  instances  of  its  application  in  the  manner  con- 
templated by  this  act  are,  in  modern  and  more  civil- 
ized times,  rare  and  generally  condemned." 

If  the  enemy  owner  cannot  dispose  of  his  property 

When  enemy    q^j^^  ^^^g  j^^^  ^^jgjj  j-^  remain  with  it,  or  has  not  him- 

resident.  self  bccu  iu  the  country  at  all,  he  is  simply  deprived 

of  the  enjoyment  of  his  property  during  the  war,  as 
the  rule  of  non-intercourse  during  war  deprives  him 
.of  the  right  to  receive  the  rents  or  produce  from  his 
property.  But  it  is  not  confiscated,  and,  except  in  so 
far  as  the  exigencies  of  military  operations  make  it 
necessary,  the  property  is  not  disturbed.  As  soon  as 
the  war  terminates  he  comes  again  into  full  enjoyment 
of  it. 

Most  countries  nK>w  have  treaties  providing  against 
confiscations  and  fixing  a  reasonable  time,  usually  six 

Treaties.  mouths,  for  the  disposition  or  removal  of  goods.     The 

Treaty  of  Utrecht  made  provision  for  reparation  in 
cases  of  confiscations  that  had  taken  place  during  the 
war  which  it  terminated.     From  that  time  on  it  has 
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been  considered  more     wise     to     provide  in  advance 
against  confiscations. 

This  rule  against  confiscations  of  enemy  property 
upon  land  applies  to  ships  of  the  enemy  which  chance  f,^*bliiieorent'^ 
to  be  in  the  belligerent's  ports  at  the  breaking  out  of  po^*  at  out. 
war.  And,  though  not  so  well  established,  the  rule  is 
rapidly  ripening  into  law  that  merchant  vessels  of  the 
enemy  when  driven  onto  the  coasts  or  into  the  ports 
of  the  belligerent  by  stress  of  weather,  by  the  breaking 
down  of  their  machinery,  or  other  cause  than  their  own 
hostile  acts,  are  exempt  from  capture  and  confiscation. 

Not  very  long  ago  such  shipwrecked  or  unseaworthy 
vessels  when  driven  to  an  inhospitable  coast  were  con-  eM^/t^»ei». 
sidered  as  treasure  trove  and  were  indiscriminately 
plundered.  Vessels  of  the  enemy  entering  the  ports  of 
a  belligerent  in  ignorance  of  the  outbreak  of  war  are 
generally  given  a  reasonable  time  in  which  to  depart, 
but  their  confiscation  would  not  at  present  be  a  viola- 
tion of  law,  apart  from  any  treaties  upon  the  subject. 
Yet  the  growing  sense  of  the  advisability  of  applying 
a  rule  which  is  fair  to  all  concerned  and  exempts  the 
innocent  from  unnecessary  hardship  will  no  doubt  soon 
convert  this  commendable  custom  into  a  well  recog- 
nized rule  of  law. 

The  right  of  a  belligerent  over  the  property  of  the 
enemy  which  is  within  the  enemy's  territory  rests  upon  ^"h™ ""^0^ 
military  occupation  and  hence  a  discussion  of  it  be-topy. 
longs  properly  to  the  chapter  upon  that  subject.  Yet 
it  may  not  be  out  of  place  to  call  attention  at  this  point 
to  the  fact  that  this  right  has  shrunk  to  a  remarkable 
degree.  The  change  from  the  old  Boman  doctrine  that 
as  soon  as  a  belligerent  ousted  an  enemy  from  the  pos- 
session of  any  portion  of  his  property,  whether  real  or 
personal,  public  or  private,     that     property  became 
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nullius  res  and  appnopriation  of  it  by  the  belligerent 
was  all  that  was  necessary  to  transfer  the  title  in  it  to 
him, — the  change  from  this  extremely  harsh  doctrine 
to  the  infinitely  milder  and  more  humane  one  that,  as  to 
the  property  of  the  enemy-state,  military  occupation 
transfers  the  title  to  personal  property  and  leaves  the 
title  to  the  real  property  in  the  enemy  until  trans- 
ferred by  cession  or  conquest,  and  as  to  private  prop- 
erty', if  real  estate,  the  title  is  unaffected  and  if 
personalty  the  owner  should  receive  compensation  for 
it,  is  a  change  amounting  to  a  revolution. 

With  reference  to  enemy's  property  within  the  limits 
of  a  neutral  state  the  belligerent  has  no  right  over  it 
while  it  remains  within  the  neutral  state,  any  attempt 
nrmV^^in  upon  the  part  of  the  belligerent  to  interfere  by  force 
n«atrai  stato.  y,rit]i  such  property  would  be  in  derogation  of  the  sov- 
ereignty of  the  neutral  and  might  readily  be  consid- 
ered as  a  casus  belli.  But  if  purchased  or  produced  by 
the  enemy — state  or  its  citizens,  it  is  enemy  property 
and  as  soon  as  it  is  moved  so  that  it  is  no  longer  within 
the  jurisdiction  of  a  neutral  it  loses  the  protection  af- 
forded by  the  laws  of  neutral  states  and  becomes  sub- 
ject to  capure  and  confiscaion,  just  the  same  as  other 
enemy  property.  And  where  the  property  of  a  neutral 
is  sold  to  an  enemy  and  shipped  from  a  neutral  port 
it  becomes  enemy  property  as  soon  as  it  is  delivered 
to  the  master  of  the  vessel,  independently  of  any  spe- 
cial agreement  between  the  parties  to  the  contrary 
The  purpose  of  this  is  to  prevent  the  protection  of 
enemy  property  nnder  the  fraudulent  claim  that  it  is 
still  neutral  property. 

Disputes  have  arisen  as  to  the  right  of  a  belligerent 
Enemy  prop«rtj  QY^f  encmv  proDcrty  within   territorial  waters.       In 

within   terri-  J     f      t'        J 

toriai  waters,     principle,  at  least,  the  matter  is  very  clear,  though  of 
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course  there  is  frequently  abundant  room  for  questions 
of  fact  as  to  whether  or  not  the  property  was  within 
territorial  waters.  The  right  of  capture  cannot  be  ex- 
ercised within  the  territorial  waters  of  a  state  which  is 
really  neutral,  since  the  jurisdiction  of  a  neutral  ex- 
tends to  its  territorial  waters  as  well  as  to  its  territory. 
Within  its  own  territorial  waters  the  belligerent  may 
exercise  the  right  of  capture  over  enemy's  property, 
subject  to  the  exceptions  to  which  we  have  already 
called  attention.  The  right  of  capture  may  be  exercised 
by  a  belligerent  within  the  territorial  waters  of  his 
enemy  the  same  as  on  the  open  sea. 

This  brings  us  to  a  dis(?ussion  of  the  right  of  a  bellig- 
erent over  the  property  of  the  enemy  when  not  located  fn  opJ/^iT'*^ 
within  the  territorial  jurisdiction  of  any  state,  i.  e., 
when  on  the  open  sea.  According  to  the  old  rule,  the 
property  of  an  enemy  at  sea  was  subject  to  capture  and 
confiscation  by  a  belligerent  under  whatever  circum- 
stances it  was  found,  it  mattered  not  whether  the  ship 
carrying  it  belonged  to  a  neutral  or  to  the  enemy.  But 
this  rule  bore  heavily  upon  private  citizens  and  inter- 
fered very  seriously,  and  more  than  was  really  neces- 
sary, with  commercial  intercourse.  So  far  as  con- 
cerned the  property  of  the  enemy-state  found  on  the 
sea,  there  was  and  is  little  objection  to  this  rule,  as  it 
consists  almost  entirely  of  fighting  ships  and  other 
forms  of  contraband  goods  which  it  seems  natural 
enough  should  be  subject  to  capture  and  confiscation. 
But  as  to  the  property  of  private  citizens  of  the  enemy 
which  was  needed  by  neutrals,  it  did  not  seem  so  nat- 

^  '  Pabllo  and  prl- 

ural  that  this  should  be  seized  by  the  belligerent,  who  vate  property, 
would  thus  be  permitted  to  derange  the  commerce  of 
neutrals  and  bring  distress  upon  them,  perhaps,  and 
certainly  upon  non-combatants  of  the  enemy.    As  the 

28 
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conviction  that  this  was  unnecessary  and  that  th«3  de- 
rangement to  commerce  and  distress  wrought  were  out 
of  proportion  to  the  end  attained  there  was  effected  a 
change  in  the  legal  rights  of  the  belligerent.  But  be- 
fore proc*eeding  directly  to  trace  the  steps  in  this 
change,  it  will  be  well  to  note  the  methods  that  have 
prevailed  for  determining  what  constituted  enemy  prop- 
erty on  sea. 

The  earliest  of  these  methods    of    which  a  definite 

statement  is  to  be  found  is  contained  in  the  Consolato 

What  eonsu-     del  Mare,    This  laid  down  the  simple  and  natural  meth- 

toti0fl  on^ittT 

property  at  m«.  od  that  the  ownership  of  the  vessel  determined  whether 

or  not  it  was  subject  to  captnre  and  the  ownership  of 
the  goods  decided  their  fate.  In  other  words,  either 
could  be  captured,  if  belonging  to  the  enemy,  but  neither 
if  belonging  to  a  neutral.  This  principle  of  suum  cui- 
que  has  been  termed  the  "common  law  of  the  sea,"  and 
was  pronounced  by  Chief  Justice  Marshall  to  be  the 

Bole   of  gnnm  "^^'S^^^^  ^^^'  ^'  Natious  ou  the  subjcct  of  captures." 
oniqM.  This  is  the  rule  still  followed  by  the  United  States  and 

Great  Britain,  with  the  difference  that  the  United 
States  considers  it  immaterial  whether  they  are  carried 
upon  an  armed  or  unarmed  ship  of  the  enemy,  while 
Great  Britain  holds  that  transporting  them  on  an 
armed  vessel  of  the  enemy  makes  them  enemy  goods, 
although  the  title  to  them  was  in  a  neutral  when  place:! 
upon  the  vessel.  As  warships  carry  very  little  freight, 
this  difference  is  not  a  very  practical  one.  As  to  goodo 
found  upon  a  merchant  vessel  of  the  enemy  the  pre- 
sumption is  that  they  are  enemy  goods,  but  this  pre- 
sumption may  be  rebutted  by  proper  evidence  as  to  the 
ownership  of  the  goods.  The  ship  papers,  if  r^ular, 
furnish  this  evidence. 

By  the  middle  of  the  seventeenth  century  the  right 
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/ 


of  belligerents  was  so  far  limited  that  when  they  seized 
goods  of  the  enemy  upon  a  neutral  ship  they  were  under 
obligation  to  pay  to  the  neutral  the  freight  for  the  whole 
journey,  as  capture  was  for  this  purpose  considered  f^^uiTd  to*"* 
equivalent  to  delivery.    Yet  the  freight  to  be  paid  was  freight  on 

,  enemy  groods 

not  necessarily  the  contract  price,  but  a  reasonable  captured, 
price.  The  belligerent  was  also  held  for  damages 
caused  to  the  ship  by  removing  the  goods.  In  order  to 
claim  these  rights  the  neutral  ship  was  required  to  re- 
frain from  any  attempt  to  assist  the  enemy.  If  it  either 
attempted  to  resist  search  or  to  blend  the  enemy's  goods 
with  those  of  neutrals,  it  not  only  lost  its  right  to  freight 
on  the  enemy  goods,  but  the  whole  cargo  was  confis- 
cated. 

For  the  doctrine   of  suum   cuique  as  a  method  of  de- 
termining what  were  enemy  goods,  the  French  attempt-  doctrine  of 

hoBtlle  Infection . 

ed  in  the  sixteenth  century  to  substitute  the  doctrine 
of  hostile  infection,  i.  e.,  a  neutral  ship  was  polluted 
and  rendered  liable  to  capture  by  carrying  enemy  goods 
and  neutral  goods  were  likewise  infected  if  loaded  on 
an  enemy  ship.  This  doctrine  has  been  reduced  to  the 
formula : 

Enemy  ship — enemy  goods. 

Enemy  goods — enemy  ship. 

French  practice  was  made  to  conform  to  this  for- 
mula from  the  time  of  Francis  I.  down  to  the  Declara- 
tion of  Paris,  or  just  about  three  centuries. 

We  find  in  the  Dutch  doctrine  a  variation  from  both 
of  these.  According  to  this  doctrine  the  nationality  of  Dutch  doctrine, 
the  ship  determines  the  nationality  of  the  cargo,  so  that 
enemy  goods  could  be  found  only  on  enemy  ships. 
Grotius  and  Bynkershoek  contended  that  the  presump- 
tion that  the  goods  were  of  the  same  national  character 
as  the  ship  w^as  a  rebuttable,  not  a  conclusive  one.    That 
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is  to  say,  they  abandoned  the  doctrine  of  their  country 
for  the  "common  law  of  the  sea."  The  part  of  the 
Dutch  doctrine  which  has  become  permanent  is  that 
embodied  in  the  formula :  Free  ships — free  goods.  The 
other  part  of  the  formula :  Enemy  ship — enemy  goods 
—  has  not  been  incorporated  into  international  law. 

The  Declaration  of  Paris,  though  it  has  not  been  for- 

^  mally  accepted  by  the  United  States,  Mexico  and  Spain, 
has  been  practically  accepted  by  them  and  is  the  legal 
doctrine  of  to-day.  This  provides  that :  "The  neutral 
flag  covers  enemy  cargo,  except  contraband  of  war," 
and  that  "neutral  goods,  except  contraband  of  war,  are 
not  liable  to  capture  under  the  enemy's  flag."  By  it, 
goods  do  not  become  enemy  goods  in  any  fictitious  way, 
but  simply  by  production  or  transfer.  It  leaves  as 
enemy  property  subject  to  capture,  simply  enemy  goods 
on  enemy  ships,  unless  £he  goods  by  their  nature  fall 
within  the  class  of  contraband  goods. 

Having  examined  the  rules  for  determining  what  is 
enemy  property  on  sea,  we  will  now  inquire  what  con- 
stitutes a  valid  capture.  All  are  agreed  that  there  must 
be  an  effectual  seizure  in  order  to  transfer  the  property 
of  an  enemy  to  the  belligerent.  But  different  rules  have 
been  applied  in  determining  when  an  effectual  seizure 
has  taken  place.  If  the  question  were  simply  one  be- 
tween the  belligerent  and  his  enemy  there  would  be  no 
particular  need  of  rules  for  determining  when  the  seiz- 
ure is  effectual,  as  the  question  would  be  wholly  one  of 
force,  and  whenever  an  enemy  considered  that  the  seiz- 
ure was  not  backed  up  by  sufficient  force  he  would  be 
at  liberty  to  test  the  matter.  But  as  neutrals  or  allies 
may  acquire  interests  in  them  by  rescue,  recapture,  or 

.    purchase,  it  becomes  important  to  fix  upon  some  rule 
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or  rules  for  determining  whether  or  not  the  capture 
was  euMciently  complete  to  divest  the  owner  of  his  right 
to  the  goods  and  so  enable  others  to  acquire  title  from 
the  belligerent  captor.  If  the  owner  has  acknowledged 
the  completeness  of  the  capture  by  surrendering  his 
claim  to  the  ship  or  goods,  the  question  is  a  very  simple 
one,  but  this  is  not  usually  the  case. 

According  to  the  Consolato  del  Mare,  a  capture  was 
not  complete  until  the  ship  or  goods  were  brought  to  a  ^^^^  ^^  ^^  ^^^ 
place  of  safety,  i.  e.,  within  the  protection  of  the  captor's  "oi**®  *«* 
camp,  fortress,  port  or  fleet.  If  before  this  arrival  at  a 
place  of  safety  they  were  recaptured,  the  owner  could 
again  come  into  possession  of  them  by  payment  of  rea- 
sonable salvage;  but  if  recapture  took  place  after  it  had 
been  taken  to  a  place  of  safety,  the  property  belonged 
to  the  recaptor,  as  the  owner's  right  to  it  had  been  ex- 
tinguished. This  rule  was  based  upon  the  principle  of 
Boman  law  with  reference  to  the  capture  of  persons: 
"Antequam  in  praesidia  perducatur  hostium  manet 
civis." 

But  alongside  of  this  rule  there  grew  up  another 
which  we  may  call  the  French  rule,  as  it  begins  with  an  ^  ^  , 
edict  of  France  in  1584.  It  is  also  called  the  twenty- 
four  hour  rule.  Within  a  century  it  had  been  adopted 
by  about  half  of  Europe,  but  from  that  time  on  its 
popularity  began  to  wane,  and  now  it  has  been  aban- 
doned by  those  countries  basing  their  law  upon  the 
Code  Napoleon  and  by  England  as  well.  Yet  for  a  con- 
siderable time  it  was  doubtful  which,  was  the  more  au- 
thoritative rule,  particularly  during  the  eighteenth  and 
part  of  the  nineteenth  century.  So  that  Wheaton,  writ- 
ing in  the  early  part  of  the  latter  century,  considers  both 
rules  as  having  the  sanction  of  law  and  Lord  Stowell 
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Bays  in  the  case  of  The  Santa  Cruz  (I  Robinson  60)  that 
*a  bringing  infra  pracsidia  is  probably  the  true  rule." 
When  the  twenty-four  hour  rule  is  applied,  the  pos- 
Appii«^on    obsession  must  have  been  continuous  during  the  twentv- 
iioiirrni«.         fouT  houTs,  and  with  intent  to  appropriate;  this  is  usu- 
ally evidenced  by  putting  a  prize  crew  on  board  and 
registering  the  time  of  capture  upon  the  ship's  papers, 
yet  other  evidence  may  be  satisfactory  to  the  court. 
As  to  the  disposition  of  the  captured  property  there  is 

DtopocltloB  of  ^  t'  f      M-        J 

oaptar«d  prop-  u  generally  recognized  obligation  to  safeguard  neutral 

rights.  If  the  question  were  simply  one  between  the 
belligerents,  the  captor  might  do  what  he  pleased  with 
the  property,  for,  siDce  the  enemy's  right  iu  it  has  been 
extinguished,  he  would  have  no  right  to  complain  wheth- 
er the  captor  chose  to  sell  it,  abandon  it,  destroy  it  or 
ransom  it.  But  as  neutrals  frequently  have  rights  in  part 
or  all  of  the  goods  it  is  now  recognized  that  in  order  to 
prevent  injury  to  this  right  the  captor  should  send  the 
property  to  a  prize  court,  where  the  neutral's  rights,  if 
any,  may  be  protected.  Conditions  may  render  such  a 
course  impracticable,  in  which  case  the  belligerent  acts 
under  what  seems  to  be  the  necessities  of  the  case  and 
assumes  the  risks.  This  course  was  pursued  by  John 
Paul  Jones  during  the  Revolutionary  war,  and  was  later 
adopted  under  instructions  from  our  government  during 
the  war  of  1812.  The  circumstances  which  justify  the 
destruction  of  prizes  are  well  stated  by  Lord  Stowell  in 
his  judgment  in  the  case  of  The  Felicity  (2  Dodson, 
383) :  "The  captors  fully  justify  themselves  to  the  law 
of  their  ow^n  country  which  prescribes  the  bringing  in, 
by  showing  that  the  immediate  service  in  which  they 
were  engaged,  that  of  watching  the  enemy's  ship  of  war, 
The  President,  with  intent  to  encounter  her,  though  of 
inferior  force,  would  not  permit  them  to  part  with  any 
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of  their  crew  to  carry  her  into  a  British  port.  Under 
this  collision  of  duties  nothing  was  left  but  to  destroy 
her,  for  they  could  not,  consistently  with  their  duty  to  ^'^  stoweu'i 
their  own  country,  or  indeed  its  express  injunctions, 
permit  enemy's  property  to  sail  away  unmolested.  If 
impossible  to  bring  in,  their  next  duty  is  to  destroy  en- 
emy's property."  In  case  it  becomes  necessary  -to  de- 
stroy a  captured  ship  the  crew  must  be  taken  care  of. 

A  more  advantageous  method  of  disposing  of  a  cap- 
tured ship  or  goods  is  to  accept  from  the  enemy  owner  ^^^•^^^ 
or  his  agent  a  ransom  bill,  which  contains  a  description 
of  the  ship  and  goods  and  a  stipulation  that  the  owner 
will  pay  a  certain  amount  to  the  captor.     The  bill  is 
made  out  in  duplicate,  one  copy  being  kept  by  the  ran- 
somed vessel  to  protect  it  during  the  remainder  of  its 
voyage  to  a  port  agreed  upon,  and  the  other  copy  by  the  Practice  m  to 
captor  as  an  evidence  of  his  claim.    Russia  and  a  few'*"***™' 
other  countries  do  not  allow  ransoming  of  enemy  prop- 
ertv,  but  the  United  States  does  under  certain  circum- 
stances.    If  the  captor  is  himself  captured  with  the  ran- 
som bill  before  reaching  a  place  of  safety  the  bill  is 
thereby  rendered  null. 

Until  the  prize  has  been  taken  to  a  place  of  safety  the 
captor's  right  may  be  ended  by  recapture  or  rescue  by 
the  captured  crew.  In  this  case  the  right  of  the  original, 
owner  revives  and  he  may  claim  the  ship  or  goods,  sub- 
ject to  the  obligation  of  paying  salvage  to  the  recaptors. 
According  to  the  American  rule  the  right  of  the  original 
owner  is  not  extinguished,  and  hence  the  right  of  recap- 
ture ended  until  the  property  has  been  passed  upon  by 
a  prize  court.  British  and  American  courts  have  re- 
fused to  return  to  their  captors,  ships  rescued  by  their 
crews.  (See  cases  of  the  Emily,  St.  Pierre  and  The  Ex- 
perience, Snow^s  cases,  361-63).     In  case  of  abandon- 
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ment  by  the  captors,  neutral  courts  award  salvage  to 
the  recaptors,  but  will  not  pass  upon  the  relative  rights 
of  the  captors  and  original  owners. 

The  United  States  has  for  nearly  a  century  contended 
for  the  principle  of  the  exemption  from  capture  of  all 

Oontontloii  fwt 

iption  of  au  private  property  at  sea,  contraband  excepted.    The  ac- 


iriJlIfrom'*'*^ ceptance  of  this  principle  by  the  powers  of  Europe  was 
eftptnre.  urgcd  by  Secretary  Marcy  when  the  United  States  wa» 

invited  to  adhere  to  the  Declaration  of  Paris.  Yet  for 
some  reason  his  counter  proposition  was  refused.  In 
1870  Mr.  Fish  urged  the  acceptance  of  this  "as  another 
restraining  and  humanizing  influence  imposed  by  mod- 
ern civilization  on  the  art  of  war."  The  following  year 
a  treaty  was  concluded  between  the  United  States  and 
Italy  embodying  this  principle.  It  has  also  been  ap- 
.  plied  by  Prussia  and  Austria,  and  accepted  in  priciple 
by  Russia,  provided  it  was  accepted  by  the  other  states 
of  Europe.  But  it  cannot  as  yet  be  said  to  be  a  part  of 
international  law.  The  reasonableness  of  the  rule,  to- 
gether with  the  fact  that  it  has  been  successfully  ap- 
plied to  warfare  on  land  among  all  civilized  nations  will 
undoubtedly  secure  its  extension  to  warfare  on  sea.  It 
is  true  that  certain  very  able  writers,  particularly  Hall, 
argue  for  a  continuance  of  the  present  rule;  but  their 
.arguments  are  by  no  means  conclusive.  The  gist  of  the 
arguments  of  this  school  is  that  the  present  rule  is  the 
established  law,  that  it  is  not  as  bad  as  confiscations 
of  private  property  on  land,  and  no  worse  than  some 
other  things  now  practiced  in  war.  This,  however,  does 
not  touch  the  real  question,  which  is:  would  the  ex- 
emption contended  for  be  a  substantial  improvement 
over  the  present  rule?  That  it  accords  with  the  theory 
that  war  is  a  conflict  between  states — ^a  theory  that  has 
contributed  much  toward  ameliorating  the  harsh  condi- 
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tions  of  war— does  not  admit  of  doubt.  The  nation 
which  stands  most  in  the  way  of  a  change  is  the  Eng- 
lish, which  because  of  the  strength  of  its  navy,  feels 
that  it  would  be  poor  policy  to  give  up  the  means  of 
crippling  an  enemy  which  the  present  rule  affords.  Yet 
England  may  come  to  see  that  the  present  rule  cuts  both 
ways,  as  it  would  tend  materially  to  cut  off  her  food 
supply  during  a  war  between  her  and  a  country  pos- 
sessing a  reasonably  strong  fleet  of  commerce  destroy- 
ers. The  change  would  render  the  cutting  off  of  her 
supply  of  food  and  raw  materials  for  manufacture  im- 
possible, except  by  a  blockade  of  her  (foSiBt.  Therefore, 
selfishness,  w^hich  it  is  claimed  by  England  is  the  motive 
w^hich  has  impelled  the  United  States  to  champion  the 
new  rule,  may  yet  impel  England  to  abandon  the  old. 

That  England  is  gradually  coming  to  this  conclusion 
is  sho\vai  by  the  conclusions  of  the  Royal  Commission  ^^^^^^  ^,  j^^^^ 
appointed  in' 1893  for  the  purpose  of  investigating  the co™™*"*<>*»' 
question  of  the  supplies  of  food  and  raw  material  dur- 
ing a  naval  war.  These,  they  concluded,  were  endan- 
gered in  the  following  ways:  (1)  **The  seizure  by  the 
enemy  of  ships  and  cargo  belonging  to  this  country; 
(2)  The  possible  establishment  of  a  blockade  of  our 
coasts;  and  (3)  The  possibility  that  certain  foodstuffs 
might  be  held  by  certain  nations  to  come  under  their 
definition  of  contraband." 

Of  these,  they  considered  the  first  to  be  by  far  the 
most  important ;  and  upon  this  basis  a  very  respectable 
minority  reached  the  logical  conclusion  that  "if  the 
proposed  conference  were  to  result  in  the  abrogation 
of  the  existing  rule,  all  the  difficulties  we  have  been  in- 
structed to  consider  would  disappear,  and  all  proposed 
remedies  would  disappear.  In  our  opinion,  the  evidence 
laid  before  us  tended  to  show  that  the  rule  no  longer 
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does,  if  it  ever  did,  subserve  the  real  interests  of  this 
country.  We  desire  accordingly  to  qualify  our  accept- 
ance of  the  report  by  the  reservation  that  a  full  consid- 
eration of  this  most  important  question  should  precede 
the  adoption  of  any  suggested  remedy.  And  we  may 
add  that  the  severity  of  the  existing  rule  had  much  ef- 
fect in  inducing  us  to  accept  the  conclusion  of  the  re- 
port on  the  subject  of  indemnity/' 

That  the  present  rule  would  not  be  of  very  great  value 

to  Great  Britain  was  the  general  opinion  of  the  Com- 

o«n«rai   attaek  missiouers,  who  as  a  result  of  communications  with  the 

upon  conmiATfM 

nniikeiy.  admiralty,   expressed   the    conclusion  that  **  Even  if  an 

attack  on  commerce  were  attempted,  it  probably  could 
not  last  long,  since  the  vital  importance  of  obtaining 
supremacy  at  sea  is  now  so  well  understood  by  all  mari- 
time nations,  that  it  seems  unlikely  any  of  them  would 
deliberately  spend  their  strength  in  attempting  such 
an  enterprise  as  a  general  attack  on  commerce  until  the 
main  issue  had  been  decided." 

In  contemplating  the  effect  upon  the  British  carry- 
view  of  J.  8.      ing-trade  of  a  maritime  war  to  which  Great  Britain  w^as 

a  party.  Englishmen  are  considering  seriously  the  rea- 
soning of  John  Stuart  Mill  that  "if  our  commerce  would 
be  safe  in  neutral  bottoms,  but  unsafe  in  our  own,  then 
if  the  war  were  of  any  duration  our  whole  export  and 
import  trade  would  pass  to  the  neutral  flags,  and  most 
of  our  merchant  shipping  would  be  thrown  out  of  em- 
ployment. A  protracted  war  on  such  lines  would  end 
in  national  disaster.  It  will  then  become  an  actual  ne- 
cessity for  us  to  take  the  second  step  and  obtain  the 
exemption  of  all  private  property  at  sea  from  the  con- 
tingencies of  war." 

Even  more  direct  and  positive  is  the  expression  of 
opinion  made  by  the  representatives  of  trade  before  the 
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Eoyal  Commission :    "It  is  diflScult  to  overrate  the  seri-  view  of  eus. 
ousness  of  the  danger  to  our  shipping.     There  is,  go '•**'**j*"**'*^®* 
long  as  private  property  at  sea  remains  liable  to  hostile 
capture,  no  single,  complete  way  out  of  the  diflftculty." 

The  result  of  the  investigations  by  the  Eoyal  Com- 
mission on  Food  Supply  is  summed  up  by  Mr.  Robert-  Re«ait  of  tnve*- 
son  as  follows :  "This  rule  has  been  retained  in  Inter-  miMion. 
national  Law  mainly  by  the  refusal  of  Great  Britain  to 
consent  to  its  abolition,  at  a  time  when  her  economical 
and  even  her  naval  position  in  relation  to  other  nations 
was  quite  unlike  what  it  is  now ;  that  the  rule  has  been 
gradually  falling  into  discredit — partially  in  this  coun- 
try, generally  in  others;  that  there  is  good  ground  for 
thinking  that  the  right  of  capture  is  of  no  great  value 
to  us,  and  also  that  it  will  not  in  fact  be  exercised  to 
any  great  extent  until  the  closing  stages  of  the  war; 
that  there  is  also  good  ground  for  thinking  that,  apart 
from  the  mere  mention  of  supplies,  the  rule,  taken  in 
connection  with  the  Declaration  of  Paris,  must  have 
the  effect  of  transferring  a  large  portion  of  our  vast 
carrying  trade  to  neutrals  flags." 

That  other  nations  would  probably  consent  to  the 
abolition  of  the  old  rule  may  fairly  be  inferred  from  the  y^^^  ^^  ^^j^^, 
expression  of  their  representatives  at  the  close  of  the  "*'***"■• 
Peace  Conference  of  1899.    Before  adjourning  they  ex- 
pressed their  sentiments  as  follows:    "The  Conference 
expresses  the  wish  that  the  proposal  which  contem-    - 
plates  the  declaration  of  the  inviolability  of  private 
property  in  naval  w^arfare  may  be  referred  to  a  subse- 
quent conference  for  consideration." 
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PRIZE  CA8B8. 
(2  Black,  685.) 

WHAT  IS   enemy's  PBOPEBTY? 

We  come  now  to  the  consideration  of  the  second  ques- 
tion, What  is  included  in  the  term  "enemies  property  ?'' 

Is  the  property  of  all  persons  residing  within  the  ter- 
ritory of  the  States  now  in  rebellion,  captured  on  the 
high  seas,  to  be  treated  as  "enemies  property"  whether 
the  owner  be  in  arms  against  the  government  or  not? 

The  right  of  one  belligerent  not  only  to  coerce  the 
other  by  direct  force,  but  also  to  cripple  his  resources 
by  the  seizure  or  destruction  of  his  property,  is  a  neces- 
sary result  of  a  state  of  war.  Money  and  wealth,  the 
products  of  agriculture  and  commerce,  are  said  to  be 
the  sinews  of  war,  and  as  necessary  in  its  conduct  as 
numbers  and  physical  force.  Hence  it  is,  that  the  laws 
of  war  recognize  the  right  of  a  belligerent  to  cut  these 
sinews  of  the  power  of  the  enemy,  by  capturing  his  prop- 
erty on  the  high  seas. 

The  appellants  contend  that  the  term  **enemy"  is 
properly  applicable  to  those  only  who  are  subjects  or 
citizens  of  a  foreign  State  at  war  with  our  own.  They 
quote  from  the  pages  of  the  common  law,  which  say, 
"that  persons  who  wage  war  against  the  king  may  be 
of  two  kinds,  subjects  or  citizens.  The  former  are  not 
proper  enemies,  but  rebels  and  traitors;  the  latter  are 
those  that  come  properly  under  the  name  of  enemies." 

They  insist,  moreover,  that  the  President  himself,  in 
his  proclamation,  admits  that  great  numbers  of  the 
persons  residing  within  the  territories  in  possession  of 
the  insurgent  government,  are  loyal  in  their  feelings, 
and  forced  by  compulsion  and  the  violence  of  the  rebel- 
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lions  and  revolutionary  party  and  its  *<  de  facto  gov- 
ernment^'  to  submit  to  their  laws  and  assist  in  their 
scheme  of  revolution ;  that  the  acts  of  the  usurping  gov- 
ernment cannot  legally  sever  the  bond  of  their  al- 
legiance ;  they  have,  therefore,  a  co-relative  right  to 
claim  the  protection  of  the  government  for  their  persons 
and  property,  and  to  be  treated  as  loyal  citizens,  till 
l^ally  convicted  of  having  renounced  their  allegiance 
and  made  war  against  the  government  by  treasonably 
resisting  its  laws. 

They  contend,  also,  that  the  insurrection  is  that  of 
individuals  and  not  of  a  government  or  sovereignty; 
that  the  individuals  engaged  are  subjects  of  law.  That 
confiscation  of  their  property  can  be  effected  only  under 
a  municipal  law.  That  by  the  law  of  the  land  such  con- 
fiscation cannot  take  place  without  the  conviction  of 
the  owner  of  some  offense,  and  finally,  that  the  seces- 
sion ordinances  are  nullities  and  ineffectual  to  release 
any  citizen  from  his  allegiance  to  the  national  govern- 
ment, and  consequently  that  the  constitution  and  the 
laws  of  the  United  States  are  still  operative  over  per- 
sons in  all  the  States  for  punishment  as  well  a»  protec- 
tion. 

This  argument  rests  on  the  assumption  of  two  propo- 
sitions, each  of  which  is  without  foundation  in  the  es- 
tablished law  of  nations.  It  assumes  that  where  a  civil 
war  exists,  the  party  belligerent  claiming  to  be  sov- 
ereign, cannot,  for  some  unknown  reason,  exercise  the 
rights  of  belligerents,  although  the  revolutionary  party 
may.  Being  sovereign,  he  can  exercise  only  sovereign 
rights  over  the  other  party.  The  insurgent  may  be  killed 
on  the  battle-field  or  by  the  executioner;  his  property 
on  land  may  be  confiscated  under  the  municipal  law; 
but  the  commerce  on  the    ocean,    which  supplies  the 
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rebels  with  means  to  support  the  war,  cannot  be  made 
the  subject  of  capture  under  the  laws  of  w^ar,  because 
it  is  "unconstitutionnal ! ! !"  Now^,  it  is  a  proposition 
never  doubted,  that  the  belligerent  party  who  claims 
to  be  sovereign,  may  exercise  both  belligerent  and  sov- 
ereign rights  ( see  4  Cr.  272 ) .  Treating  the  other  party 
as  a  belligerent,  and  using  only  the  milder  modes  of 
coercion  w  hich  the  law  of  nations  has  introduced  to  mit- 
igate the  rigors  of  war,  cannot  be  a  subject  of  complaint 
by  the  party  to  whom  it  is  accorded  as  a  grace  or  grant- 
ed as  a  necessity.  We  have  showm  that  a  civil  w^ar  as 
that  now  waged  between  the  northern  and  southern 
States  is  properly  conducted  according  to  the  humane 
regulations  of  public  law  as  regards  capture  on  the 
ocean» 

Under  the  very  peculiar  constitution  of  this  govern- 
ment, although  the  citizens  owe  supreme  allegiance  to 
the  federal  government,  they  owe  also  a  qualified  al- 
legiance to  the  State  in  which  they  are  domiciled.  Their 
persons  and  property  are  subject  to  its  laws. 

Hence,  in  organizing  this  rebellion,  they  have  acted 
as  States  claiming  to  be  sovereign  over  all  persons  and 
property  within  their  respective  limits,  and  asserting  a 
right  to  absolve  thei^  citizens  from  their  allegiance  to 
the  federal  governmnet.  Several  of  these  States  have 
combined  to  form  a  new^  confederacy,  claiming  to  be  ac- 
knowledged by  the  w^orld  as  a  sovereign  State.  Their 
right  to  do  so  is  now  being  decided  by  wager  of  battle. 
The  ports  and  territory  of  each  of  these  States  are  held 
in  hostility  to  the  general  government.  It  is  no  loose, 
unorganized  insurrection,  having  no  defined  boundary 
or  possessions.  It  has  a  boundary  marked  by  lines  of 
bayonets,  and  w^hich  can  be  crossed  only  by  force — 
south  of  this  line  is  ^^nemies'^  territory,  because  it  is 
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claimed  and  held  in  possession  by  an  organized,  hostile 
and  belligerent  power. 

All  persons  residing  within  this  territory  whose 
property  may  be  used  to  increase  the  revenues  of  the 
hostile  power  are,  in  this  contest,  liable  to  be  treated 
as  enemies,  though  not  foreigners.  They  have  cast  off 
their  allegiance  and  made  war  on  their  government,  and 
are  none  the  less  enemies  because  they  are  traitors. 

But  in  defining  the  meaning  of  the  term  *' enemies' 
property,"  we  will  be  led  into  error  if  we  refer  to  Fleta 
and  Lord  Coke  for  their  definition  of  the  word  "enemy." 
It  is  a  technical  phrase  peculiar  to  prize  courts,  and 
depends  upon  principles  of  public  policy  as  distin- 
guished from  the  common  law. 

Whether  property  be  liable  to  capture  as  **  enemies' 
property"  does  not  in  any  manner  depend  on  the  per- 
sonal allegiance  of  the  owner.    "It  is  of  no  consequence 

■ 

whether  it  belongs  to  an  ally  or  a  citizen.  (8  Cr.  384.) 
The  owner,  pro  hac  vice,  is  an  enemy."  (3  Wash.  C. 
C.  R.  183.  ) 

The  produce  of  the  soil  of  the  hostile  territory,  as 
well  as  other  property  engaged  in  the  commerce  of  the 
hostile  power,  as  the  source  of  its  wealth  and  strength, 
are  always  regarded  as  legitimate  prize,  without  regard 
to  the  domicile  of  the  owner,  and  much  more  so  if  he 
reside  and  trade  within  their  territory. 


BROWN  V.  THE  UNITED  STATES. 
(8  Cranch,  110.) 

ENEMY   PEOPERTT   WITHIN    TBRRITORT   OF   BELLIGERENT   AT 

COMMENCEMENT    OF   WAR. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
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The  material  facts  in  the  case  are  these: 
The  Emulous,  owned  by  John  Delano  and  others,  cit- 
izens of  the  United  States,  was  chartered  to  a  company 
carrying  on  trade  in  Great  Britain,  one  of  whom  was 
an  American  citizen,  for  the  purpose  of  carrying  a  cargo 
from  Savannah  to  Plymouth.  After  the  cargo  was  put 
on  board,  the  vessel  was  stopped  in  port  by  the  embargo 
of  the  4th  of  April,  1812.  On  the  25th  of  the  same 
month  it  was  agreed  between  the  master  of  the  ship  and 
the  agent  of  the  shippers,  that  she  should  proceed  with 
her  cargo  to  New  Bedford,  where  her  owners  resided, 
and  remain  there  without  prejudice  to  the  charter  party. 
In  pursuance  of  this  agreement,  The  Emulous  proceed- 
ed to  New  Bedford,  where  she  continued  to  remain  until 
after  the  declaration  of  war.  In  October  or  November, 
the  ship  was  unloaded  and  the  cargo,  except  the  pine 
timber,  was  landed.  The  pine  timber  was  floated  up  a 
salt-water  creek,  where,  at  low  tide,  the  ends  of  the 
timber  rested  on  the  mud,  where  it  was  secured  from 
floating  out  with  the  tide,  by  impediments  fastened  in  the 
entrance  of  the  creek.  On  the  7th  of  November,  1812, 
the  cargo  was  sold  by  the  agent  of  the  owners,  who  is 
an  American  citizen,  to  the  claimant,  who  is  also  an 
American  citizen.  On  the  19th  of  April,  a  libel  was 
flled  by  the  Attorney  for  the  United  States,  in  the  Dis- 
trict Court  of  Massachusetts,  against  the  said  cargo,  as 
well  on  behalf  of  the  United  States  of  America  as  for 
and  in  behalf  of  John  Delano  and  of  all  other  persons 
concerned.  It  does  not  appear  that  this  seizure  w^as 
made  under  any  instructions  from  the  President  of  the 
United  States;  nor  is  there  any  evidence  of  its  having 
his  sanction,  unless  the  libel's  being  flled  and  prosecuted 
by  the  law  oflBicer  who  represents  the  government  must 
imply  that  sanction. 
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On  the  contrary,  it  is  admitted  that  the  seizure  was 
made  by  an  individual,  and  the  libel  filed  at  his  in- 
stance, by  the  district  attorney,  who  acted  from  his  own 
impressions  of  what  appertained  to  his  duty.  The  prop- 
erty wa«  claimed  by  Armitz  Brown,  under  the  purchase 
made  in  the  preceding  November. 

The  District  Court  dismissed  the  libel.  The  Circuit 
Court  reversed  this  sentence,  and  condemned  the  pine 
timber  as  enemy  property  forfeited  to  the  United  States. 
From  the  sentence  of  the  Circuit  Court,  the  claimant 
appealed  to  this  court. 

The  material  question  made  at  bar  is  this :  Can  the 
pine  timber,  even  admitting  the  property  not  to  be  changed 
by  the  sale  in  November,  be  condemned  as  prize  of  war? 

The  cargo  of  The  Emulous  having  been  legally  ac- 
quired and  put  on  board  the  vessel,  having  been  de- 
tained by  an  embargo  not  intending  to  act  on  foreign 
property,  the  vessel  having  sailed  before  the  war,  from 
Savannah,  under  a  stipulation  to  reland  the  cargo  in 
some  part  of  the  United  States,  the  relanding  having 
been  made  with  respect  to  the  residue  of  the  cargo,  and 
the  pine  timber  having  been  floated  into  shallow  water, 
where  it  was  secured  and. in  the  custody  of  the  owner 
of  the  ship,  an  American  citizen,  the  court  cannot  per- 
ceive any  solid  distinction,  so  far  as  respects  confisca- 
tion, between  the  property  and  other  British  property 
found  on  land  at  the  commencement  of  hostilities.  It 
will,  therefore,  be  considered  as  a  question  relating  to 
such  property  generally,  and  to  be  governed  by  the  same 
rule. 

Eespecting  the  power  of  government  no  doubt  is  en- 
tertained. That  war  gives  to  the  sovereign  full  right 
to  take  the  persons  and  confiscate  the  property  of  the 
enemy  wherever  found,  is  conceded.     The  mitigations 
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of  this  rigid  rule,  which  the  humane  and  wise  policy  of 
modern  times  has  introduced  into  practice,  will  more 
OP  less  affect  the  exercise  of  this  right,  but  cannot  im- 
pair  the  right  itself.  That  remains  undiminished,  and 
when  the  sovereign  authority  shall  choose  to  bring  it 
into  operation,  the  judicial  department  must  give  eflfect 
to  its  will.  But  until  that  will  shall  be  expressed,  no 
power  of  condemnation  can  exist  in  the  court 

The  questions  to  be  decided  by  the  court,  are: 

1st.  May  enemy's  property  found  on  land  at  the 
commencement  of  hostilities  be  seized  and  condemned 
as  a  necessary  consequence  of  the  declaration  of  war? 

2nd.  Is  there  any  legislative  act  which  authorizes 
such  seizure  and  condemnation? 

Since,  in  this  country,  from  the  structure  of  our  gov- 
ernment, proceedings  to  condemn  the  property  of  an 
enemy  found  within  our  territory  at  the  declaration  of 
war,  can  be  sustained  only  upon  the  principle  that  they 
are  instituted  in  execution  of  some  existing  law,  we  are 
led  to  ask : 

Is  the  declaration  of  war  such  a  law?  Does  that  dec- 
laration, by  its  own  operation,  so  vest  the  property  of 
the  enemy  in  the  government,  as  to  support  proceeilings 
for  its  seizure  and  confis(*ation,  or  does  it  vest  only  a 
right,  the  assertion  of  which  depends  on  the  will  of  the 
sovereign  power? 

The  universal  practice  of  forbearing  to  seize  and  con- 
fiscate debts  and  credits,  the  principle  universally  received, 
that  the  right  to  them  revives  on  the  restoration  of  peace, 
would  seem  to  prove  that  war  is  not  an  absolute  confisca- 
tion of  this  property,  but  simply  confers  the  right  of  con- 
fiscation. 

Between  debts  contracted  under  the  faith  of  laws, 
and  property  acquired  in  the  course  of  trade,  on  the 
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face  of  the  same  laws,  reason  draws  no  distinction ;  and, 
although,  in  practice,  vessels  with  their  cargoes,  found 
in  port  at  the  declaration  of  war,  may  have  been  seized, 
it  is  not  believed  that  modern  usage  would  sanction  the 
seizure  of  the  goods  of  an  enemy  on  land,  which  were 
acquired  in  peace,  in  the  course  of  trade.  Such  a  pro- 
ceeding is  rare,  and  would  be  deemed  a  harsh  exercise 
of  the  rights  of  war.  But  although  the  practice  in  this 
respect  may  not  be  uniform,  that  circumstance  does  not 
essentially  aflfect  the  question.  The  inquiry  is,  whether 
such  property  vests  in  the  sovereign  by  the  mere  decla- 
ration of  war,  or  remains  subject  to  a  right  of  confisca- 
tion, the  exercise  of  which  depends  on  the  national  will ; 
and  the  rule  which  applies  to  one  case,  so  far  as  respects 
the  operation  of  a  declaration  of  war  on  the  thing  itself, 
must  apply  to  all  others  over  which  war  gives  an  equal 
right.  The  right  of  the  sovereign  to  confiscate  debts 
being  precisely  the  same  with  the  right  to  confiscate 
other  property  found  in  the  country,  the  operation  of  a 
declaration  of  war  on  debts  and  on  other  property 
found  within  the  country  must  be  the  same.  What,  then, 
is  this  operation? 

Even  Bynkershoek,  who  maintains  the  broad  princi- 
ple, that  in  war  everything  done  against  an  enemy  is 
lawful ;  that  he  may  be  destroyed,  though  unaruKMl  and 
defenseless;  that  fraud,  or  even  poison,  may  be  em- 
ployed against  him;  that  almost  unlimited  right  is  ac- 
quired over  his  person  and  property;  admits  that  war 
does  not  transfer  to  the  sovereign  a  debt  due  to  his 
enemy;  and,  therefore,  if  payment  of  such  debt  be  not 
exacted,  peace  revives  the  former  right  of  the  creditor ; 
"because,"  he  says,  "the  occupation  which  is  had  by  war 
consists  more  in  fact  that  in  law."  He  adds  to  his  ob- 
servations on  this  subject,  "let  it  not,  however,  be  sup- 
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posed  that  it  is  only  true  of  actions,  that  they  are  iM>t 
condemned  ipso  jure,  for  other  things  also  belonging  to 
the  enemy  may  be  concealed  and  escape  condemnation." 

Vattel  says,  that  "the  sovereign  can  neither  detain 
the  person  or  the  property  of  those  subjects  of  the 
enemy  who  are  within  his  dominions  at  the  time  of  the 
declaration/' 

It  is  true  that  this  rule  is,  in  terms,  applied  by  Vattel 
to  the  property  of  those  only  who  are  personally  within 
the  territory  at  the  commencement  of  hostilities;  but 
it  applies  equally  to  things  in  action  and  to  things  in 
possession;  and  if  war  did,  of  itself,  without  any  fur- 
ther exercise  of  the  sovereign  will,  vest  the  property  of 
the  enemy  in  the  sovereign,  his  presence  could  not  ex- 
empt it  from  this  operation  of  war.  Nor  can  a  reason 
be  perceived  for  maintaining  that  the  public  faith  is 
more  entirely  pledged  for  the  security  of  property  trust- 
ed in  the  territory  of  the  nation  in  time  of  peace,  if  it 
be  accomplished  by  its  owner,  than  if  it  be  confided  to 
the  care  of  others. 

Chitty,  after  stating  the  general  right  of  seizure, 
says:  "But,  in  strict  justice,  that  right  can  take  effect 
only  on  those  possessions  of  a  belligerent  which  have 
come  to  the  hands  of  his  adversary  after  the  declaration 
of  hostilities.'' 

The  modern  rule,  then,  would  seem  to  be,  that  tangi- 
ble property  belonging  to  an  enemy,  and  found  in  the 
country  at  the  commencement  of  war,  ought  not  to  be 
immediately  confiscated;  and  in  almost  every  commer- 
cial treaty  an  article  is  inserted  stipulating  for  the 
right  to  withdraw  such  property. 

This  rule  appears  to  be  totally  incompatible  with  the 
idea  that  war  does  of  itself  vest  the  property  in  the  bel- 
ligerent government.    It  may  be  considered  as  the  opin- 
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ion  of  all  who  have  written  on  the  jus  belli,  that  war 
gives  the  right  to  confiscate,  but  does  not  itself  confis- 
cate the  property  of  the  enemy;  and  their  rules  go  to 
the  exercise  of  this  right. 

The  Constitution  of  the  United  States  was  framed 
at  a  time  when  this  rule,  introduced  by  commerce  in 
favor  of  moderation  and  humanity  was  received 
throughout  the  civilized  world.  In  expounding  that 
constitution,  a  construction  ought  not  lightly  to  be  ad- 
mitted, which  could  give  to  a  declaration  of  war  an  ef- 
fect in  this  country  it  does  not  possess  elsewhere,  and 
which  would  fetter  that  exercise  of  entire  discretion 
respecting  enemy  property,  which  may  enable  the  gov- 
ernment to  apply  to  the  enemy  the  rule  that  he  applies 
to  us. 

If  we  look  to  the  constitution  itself,  we  find  this  gen- 
eral reasoning  much  strengthened  by  the  words  of  that 
instrument. 

That  the  declaration  of  war  has  only  the  effect  of 
placing  the  two  nations  in  a  state  of  hostility,  of  pro- 
ducing a  state  of  war,  of  giving  those  rights  which  war 
confers ;  but  not  of  operating,  by  its  own  force,  any  of 
those  results,  such  as  transfer  of  property,  which  are 
usually  produced  by  ulterior  measures  of  government, 
is  fairly  deducible  from  the  enumeration  of  powers, 
which  accompanies  that  of  declaring  war.  "Congress 
shall  have  power" — "to  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules  concerning  cap- 
tures on  land  and  water." 

It  would  be  restraining  this  clause  within  narrower 
limits  than  the  words  themselves  import,  to  say  that  the 
power  to  make  rules  concerning  captures  on  land  and 
water,  is  to  be  confined  to  captures  which  are  exterri- 
torial.   If  it  extends  to  rules  respecting  enemy  property 
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found  within  the  territory,  then  we  perceive  an  express 
grant  to  Congress  of  the  power  in  question  as  an  in- 
dependent substantive  power,  not  included  in  that  of 
declaring  war. 

The  acts  of  congress  furnish  many  instances  of  an 
opinion  that  the  declaration  of  war  does  not,  of  itself, 
authorize  proceedings  against  the  person  or  property 
of  the  enemy  found,  at  the  time,  within  the  territory. 

War  gives  an  equal  right  over  persons  and  property ; 
and  if  its  declaration  is  not  considered  as  prescribing 
a  law  respecting  the  person  of  an  enemy  found  in  our 
country,  neither  does  it  prescribe  a  law  for  his  prop- 
erty. The  act  concerning  alien  enemies,  which  confers 
on  the  President  very  great  discretionary  powers  re- 
specting their  persons,  affords  a  strong  implication 
that  he  did  not  possess  those  powers  by  virtue  of  tht 
declaration  of  war. 

The  "act  for  the  safe  keeping  and  accommodation  of 
prisoners  of  w^ar,"  is  of  the  ^ame  character. 

The  act  prohibiting  trade  with  the  enemy,  contains 
this  clause: 

"And  be  it  further  enacted,  that  the  President  of  the 
United  States  be,  and  is  hereby  authorized  to  give,  at 
any  time,  within  six  months  after  the  passage  of  this 
act,  passports  for  the  safe  transportation  of  any  ship 
or  oher  property  belonging  to  British  subjects,  and 
which  is  now  within  the  limits  of  the  United  States." 

The  phraseology  of  this  law  shows  that  the  property 
of  a  British  subject  was  not  considered  by  the  legisla- 
ture as  being  vested  in  the  United  States  by  the  decla- 
ration of  war;  and  the  authority  which  the  act  confers 
on  the  President,  is  manifestly  considered  as  one  which 
he  did  not  previously  possess. 

The  proposition  that  a  declaration  of  war  does  not, 
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in  itself,  enact  confiscation  of  the  property  of  the  enemy 
within  the  territory  of  the  belligerent,  is  believed  to  be 
entirely  free  from  doubt.  Is  there,  in  the  act  of  Con- 
gress, by  which  war  is  declared  against  Great  Britain, 
any  expression  which  would  indicate  such  an  inten- 
tion? 

That  act,  after  placing  the  two  nations  in  a  state  of 
war,  authorizes  the  President  of  the  United  States  to 
use  the  whole  land  and  naval  force  of  the  United  States 
to  carry  the  war  into  effect,  and  "to  issue  to  private 
armed  vessels  of  the  United  States,  commissions  or  let- 
ters of  marque  and  general  reprisals  against  the  vessels 
goods,  and  effect  of  the  government  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  the  subjects 
thereof." 

That  reprisals  may  be  made  on  enemy  property  found 
within  the  United  States  at  the  declaration  of  war,  if 
such  be  the  will  of  the  nation,  has  been  admitted;  but 
it  is  not  admitted  that,  in  the  declaration  of  war,  the 
nation  has  expressed  its  will  to  that  effect. 

It  cannot  be  necessary  to  employ  argument  in  show- 
ing that  when  the  attorney  of  the  United  States  insti- 
tutes proceedings  at  law  for  the  confiscation  of  enemy 
property  found  on  land,  or  fioating  in  one  of  our  creeks, 
in  the  care  and  custody  of  one  of  our  citizens,  he  is 
not  acting  under  the  authority  of  letters  of  marque 
and  reprisals,  still  less  under  the  authority  of  such 
letters  issued  to  a  private  armed  vessel. 

The  "act  concerning  letters  of  marque,  prizes,  and 
prize  goods,"  certainly  contains  nothing  to  authorize  this 
seizure. 

There  being  no  other  act  of  Congress  which  bears 
upon  the  subject,  it  is  considered  as  proved  that  the  leg- 
islature has  not  confiscated  enemy  property  which  was 
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within  the  United  States  at  the  declaration  of  war,  and 
that  this  sentence  of  condemnation  cannot  be  sustained. 

One  view,  however,  has  been  taken  of  this  subject, 
which  deserves  to  be  further  considered.  It  is  urged 
that,  in  executing  the  laws  of  war,  the  executive  may 
seize  and  the  courts  condemn  all  property  which,  ac- 
cording to  the  modern  law  of  nations,  is  subject  to  con- 
fiscation, although  it  might  require  an  act  of  the  leg- 
islature to  justify  the  condemnation  of  that  property 
which,  according  to  modern  usage,  ought  not  to  be  con- 
fiscated. 

This  argument  must  assume  for  its  basis  the  position 
that  modern  usage  constitutes  a  rule  which  acts  direct- 
ly upon  the  thing  itself  by  its  own  force,  and  not 
through  the  sovereign  power.  This  position  is  not  al- 
lowed. This  usage  is  a  guide  which  the  sovereign  fol- 
lows or  abandons,  at  his  will.  The  rule,  like  other  pre- 
cepts of  morality,  of  humanity,  and  even  of  wisdom, 
is  addressed  to  the  judgment  of  the  sovereign;  and  al- 
though it  cannot  be  disregarded  by  him  without  ob- 
loquy, yet  it  may  be  disregarded. 

The  rule  is,  in  its  nature,  flexible.  It  is  subject  to 
infinite  modification.  It  is  not  an  immutable  rule  of 
law,  but  depends  on  political  considerations  which  may 
continually  vary. 

Commercial  nations,  in  the  situation  of  the  United 
States,  have  always  a  considerable  quantity  of  prop- 
erty in  the  possession  of  their  neighbors.  When  war 
breaks  out,  the  question,  what  shall  be  done  with  enemy 
property  in  our  cpuntry,  is  a  question  rather  of  policy 
than  of  law.  The  rule  which  we  apply  to  the  property 
of  our  enemy,  will  be  applied  by  him  to  the  property  of 
our  citizens.  Like  all  other  questions  of  policy,  it  is 
proper  for  the  consideration  of  a  department  which  can 
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modify  it  at  will ;  not  for  the  consideration  of  a  depart- 
ment which  can  pursue  only  the  law  as  it  is  written.  It  is 
proper  for  the  consideration  of  the  legislature,  not  of  the 
executive  or  judiciary. 

It  appears  to  the  Court  that  the  power  of  confiscating 
enemy  property  is  in  the  legislature,  and  that  the  legis- 
lature has  not  yet  declared  its  will  to  confiscate  prop- 
erty which  was  within  our  territory  at  the  declaration 
of  war..  The  Court  is  therefore  of  opinion  that  therie  is 
error  in  the  sentence  of  condemnation  pronounced  in 
the  Circuit  Court  in  the  case,  and  doth  direct  that  the 
same  be  reversed  and  annulled,  and  that  the  sentence 
of  the  Disrict  Court  be  affirmed. 


THE  COPENHAGEN. 
(1  Robinson's  Admiralty  Reports,  243.) 

SHIPS   DRIVEN   INTO   ENEMT   PORTS    BT   STRESS  OF  WEATHER. 

On  a  petition  to  the  Court  for  the  settlement  of 
freight  for  transhipment  of  Prize  Goods,  betw^een  the 
ship,  cargo  and  transhippers. 

Sir  W.  Scott. — This  is  a  ship  not  captured  at  sea,  but 
seized  in  a  British  p^rt,  into  which  she  had  been  driven 
by  stress  of  weather;  as  it  has  been  asserted,  "merely 
on  account  of  the  Cargo,  the  ship  being  duly  docu- 
mented." Duly  documented  is  altogether  a  relative 
term ;  for  a  vessel  may  be  duly  documented  in  one  case 
by  papers  which  would  not  be  sufficient  documents  in 
another.  Thus  in  ordinary  cases,  a  Danish  ship  would 
be  duly  documented  by  a  Danish  pass,  and  other  papers ; 
but  if  she  appeared  to  have  been  bought  in  the  enemy's 
country  during  the  war,  a  bill  of  sale  would  be  neces- 
sary, and  that  duly  verified  and  supported.  In  the  pres- 
ent case  the  Court  ordered  further  proof  as  well  of  the 
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ship  as  of  the  cargo — the  latter  was  restored  on  the  1st 
of  August,  1797.  But  the  original  hearing  of  the  ship 
not  coming  on  till  tlie  20th  of  August,  1797,  the  ship 
was  not  restored  on  further  proof,  till  the  28th  of  May, 
1798.  The  ship  having  come  in  originally  in  distress, 
and  wanting  repairs,  it  became  necessary  to  take  out 
the  cargo;  and  there  being  no  warehouses  at  hand,  it 
was  put  on  board  three  other  vessels,  which  very  reluc- 
tantly engaged  in  the  service,  and  were  finally  induced 
to  do  so,  by  a  written  contract  with  the  master ;  and  as 
the  cargo  consisted  of  commodities  brought  from  Smyr- 
na, these  ships  were  obliged  to  submit  to  quarantine; 
and  the  commodities  being  damaged,  these  vessels  sus- 
tained some  actual  injury  by  having  them  on  board.  As 
the  Copenhagen  was  still  farther  detained  after  the  cargo 
was  restored,  and  was  therefore  unable  to  prosecute  her 
original  voyage,  part  of  the  cargo  was  sent  to  London, 
and  part  was  put  on  board  other  ships  to  go  to  the  original 
destination. 

On  these  facts  four  questitos  have  arisen ;  1st,  Wheth- 
er demurrage  is  due  for  the  detention  of  the  ship?  and 
this  question  lies  between  the  owners  of  the  ship  and 
the  owners  of  the  cargo ;  for  there  is  no  application  for 
demurrage  against  the  seizors,  nor  any  ground  for  it, 
2ndly,  Whether  freight  is  due  for  the  whole  voyage,  or 
only  pro  rata?  for  that  some  freight  is  due  is  not  denied ; 
and  this  also  is  a  question  between  the  owners  of  the 
ship  and  the  owners  of  the  cargo.  3rdly,  What  sum  of 
money  is  due  to  the  owners  of  the  three  ships?  Ithly, 
The  last  question  arises  in  some  measure  out  of  the  pre- 
ceding one:  Whether  the  owners  of  the  Copenhagen, 
or  the  owners  of  the  cargo,  are  responsible  for  this  sum 
of  money;  and  also  for  the  expenses  of  the  repairs  of 
the  ship,  and  other  charges? 
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The  proprietors  of  the  ship  assert  that  the  whole  is  a 
matter  of  simple  or  particular  average  on  the  cargo 
only ;  and  the  owners  of  the  cargo  contend  that  the  ex- 
penses of  transhipment  are  a  matter  of  general  average, 
falling  on  all  parties,  and  affecting  the  ship  in  common 
with  the  cargo;  but  that  the  ship  alone  must  bear  the 
expenses  of  her  own  repairs. 

In  the  first  place,  the  ship  was  not  brought  in  by 
seizure ;  there  was  no  bringing  into  port  by  capture.  I 
think  it  is  perfectly  clear  that  she  wanted  repair;  and 
that  she  staid  in  Milford  Haven  for  that  purpose,  as 
well  as  for  the  purpose  of  proving  her  neutral  character. 
It  appears  also  that  the  proof  of  the  character  of  the 
ship  took  up  more  time  than  that  of  the  cargo.  Under 
these  circumstances  there  cannot  be  the  slightest  pre- 
tence for  a  claim  of  demurrage  against  the  cargo  o^ 
any  ground  whatever. 

2ndly.  With  respect  to  the  freight,  some  is  admitted 
to  be  due,  as  the  ship  has  bi:ought  her  cargo  from 
Smyrna  through  much  the  most  considerable  part  of 
the  voyage.  But  it  is  said  that  in  matters  of  prize,  the 
whole  freight  is  always  given;  and  for  this  reason,  be^ 
cause  capture  is  considered  as  delivery,  and  a  captured 
vessel  earns  her  whole  freight.  I  have  already  said  that 
this  is  not  merely  or  originally  a  matter  of  prize;  the 
ship  was  not  brought  in  as  such ;  she  came  in  first  from 
distress,  and  was  afterwards  put  upon  the  proof  of  her 
character;  it  is  a  case  of  a  mixed  nature ;  and  the  maxim 
that  capture  is  delivery,  is  not  to  be  taken  in  the  general 
way  in  which  it  has  been  laid  down.  It  is  by  no  means 
true,  except  where  the  captor  succeeds  fully  to  the  rights 
of  the  enemy,  and  represents  him  as  to  those  rights. 
If  a  neutral  vessel,  having  enemy's  goods,  is  taken,  the 
captor  pays  the  whole  freight,  because  he  represents 
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the  enemy  by  possessing  himself  of  the  enemy's  goods 
jure  belli;  and  although  the  whole  freight  has  not  been 
earned  by  the  completion  of  the  voyage,  yet  as  the  cap- 
tor by  his  act  of  seizure  has  prevented  its  completion,  his 
seizure  shall  operate  to  the  same  effect  as  an  actual 
delivery  of  the  goods  to  the  consignee,  and  shall  subject 
him  to  the  payment  of  the  full  freight.  But  if  ship  and 
cargo,  being  both  neutral,  are  restored,  the  consequence 
is  only  that  the  ship  must  proceed  on  and  complete  her 
voyage  before  she  can  demand  her  freight.  If  the  cargo 
is  restored  whilst  the  ship  continues  under  detention, 
still  less  reason  is  there  to  contend  that  she  has  earned 
her  whole  freight  Such  is  the  present  case,  in  which 
the  ship  has  failed  in  her  contract,  and  this  not  owing 
to  the  cargo  in  any  manner,  but  to  her  own  state  of 
distress  originally,  and  afterwards  to  her  dubious  char- 
acter. Under  these  circumstances  it  is  impossible  to  say 
that  she  has  earned  more  than  a  freight  pro  rata  itineris, 
which  therefore  the  registrar  and  merchants  must  ascer- 
tain in  the  usual  manner. 

3rdly.  As  to  the  quantum  of  the  demand  of  the  own- 
ers of  the  three  vessels :  It  is  not  denied  that  they  were 
hired  and  occupied  for  a  long  time  as  warehouses;  and 
it  is  no  slight  circumstance  that  the  cargo  was  put  on 
board  in  some  degree  against  the  inclination  of  the  o\ni- 
ers;  they  were  almost  impressed,  as  it  were,  into  the 
service.  The  cargo  consisted  partly  of  damaged  cotton ; 
and  the  very  stowage  occasioned  some  degree  of  damage 
to  the  ships.  Still  farther  damage  was  sustained  from 
the  delay  of  quarantine,  to  which  the  cargo  was  neces- 
sarily subjected  as  coming  from  the  Levant.  The  mas- 
ter of  the  Copenhagen  entered  into  a  written  contract 
with  the  owners  of  the  three  vessels;  and  I  think  the 
master  had  a  right,  under  such  circumstances  of  neces- 
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sity,  to  bind  both  the  owners  of  the  ship  and  cargo  in 
acting  for  their  service;  for  a  master,  under  circum- 
stances of  necessity,  has  a  general  right  to  hypothecate 
either  of  them,  or  to  sell  the  cargo,  or  to  throw  any  part 
of  it  overboard.  There  has  been  a  proposal  made  by  the 
parties  to  refer  the  quantum  to  the  registrar  and  mer- 
chants. This  is  what  I  shall  do,  Intimating  only  my 
opinion,  that  if  the  written  contract  is  not  impeached 
by  fair  imputation  of  negligence,  or  treacherous  aban- 
donment on  the  part  of  the  master,  or  by  that  of  gross 
extortion  on  the  other  side  in  an  hour  of  distress,  it  is 
binding  on  the  owners,  and  ought  to  be  maintained  to  its  n 

full  extent. 

4thly.  When  a  ship  having  sustained  damage  at  sea, 
comes  in  for  repairs  and  becomes  unfit  to  perform  the 
function  for  which  she  is  engaged,  to  contain  and  to 
convey  the  cargo ;  that  in  such  a  case  the  owners  of  the 
ship  should  claim  the  expense  of  repairs  from  the  own- 
ers of  the  cargo,  and  at  the  same  time  refuse  to  pay  any 
part  of  the  charges  of  transhipping  and  conveying  the 
cargo  would  be  very  unreasonable.  The  expenses,  sev- 
erally, may  be  matter  of  simple  average,  or  the  whole 
may  be  matter  of  general  average.  General  average  is 
for  a  loss  incurred,  towards  which  the  whole  concern 
is  bound  to  contribute  pro.  rata,  because  it  was  under- 
gone for  the  general  benefit  and  preservation  of  the 
whole.  Simple  or  particular  average  is  not  a  very  ac- 
curate expression ;  for  it  means  damage  incurred  by  or 
for  one  part  of  the  concern,  which  that  part  must  bear 
alone;  so  that  in  fact  it  is  no  average  at  all,  but  still 
the  expression  is  sufficiently  understood  and  received 
into  familiar  use.  The  loss  of  an  anchor  or  cable,  the 
starting  of  a  plank,  are  matters  of  simple  or  particular 
average,  for  which  the  ship  alone  is  liable.     Should  a 
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cargo  of  wine  turn  sour  on  the  voyage,  it  would  be  a 
matter  of  simple  average,  which  the  goods  alone  must 
bear;  and  there  might  be  a  simple  average  for  which 
each  would  be  severally  liable  under  a  misfortune  hap- 
pening to  both  ship  and  cargo  at  the  same  time,  and  from 
a  common  cause;  as  if  a  water-spout  should  fall  on  a 
cargo  of  sugars,  and  a  plank  from  the  same  violence 
should  start  at  the  same  time.  General  average  is  that 
loss  to  which  contribution  must  be  made  by  both  ship 
and  cargo;  the  loss,  or  expense  which  the  loss  creates, 
being  incurred  for  the  comhion  benefit  of  both.  In  this 
case  the  transhipping,  or  rather  the  unloading  of  the 
goods,  seems  to  have  been  for  the  common  benefit  of 
both;  for  it  was  necessary  to  unload  the  ship,  as  well 
for  its  own  repair,  which  had  become  indispensable,  as 
for  the  preservation  of  the  cargo;  and  therefore  the  ex- 
pense of  that  transhipment,  or  rather  of  the  unloading, 
seems  to  have  upon  it  the  character  of  a  general  average, 
though,  possibly,  it  may  be  hardly  worth  while  to  con- 
sider the  unloading  as  a  charge  distinct  from  the  tran- 
shipment— ^and  if  so,  it  should  seem  to  belong  to  the 
cargo  only.  The  expense  of  conveying  the  cargo  to  its 
ultimate  destination  belongs  to  the  cargo  only,  the  con- 
tract having  been  in  effect  determined  by  the  payment 
of  freight  pro  rata  itcneris.  As  to  the  expense  of  the 
repairs,  I  think  that  there  is  no  ground  to  charge  the 
cargo  w^tih  that;  for  the  reason  that  the  ship  an<l  the 
cargo  being  completely  separated  by  the  determination 
of  the  contract,  and  new  vehicles  provided  at  the  ex- 
pense of  the  cargo,  the  cargo  is  not  answerable  for  those 
repairs  which  it  in  no  degree  occasioned.  This  is  what 
occurs  to  me  upon  the  view  of  the  matter.  It  has  been 
intimated  that  there  is  a  general  rule  prevailing  in  such 
matters  among  those  most  conversant  in  them — if  there 
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is  anjrthing  like  a  law  merchant  on  this  subject,  I 
should  be  very  unwilling  to  shake  an  established  rule 
on  mere  speculation ;  and  I  shall  therefore  refer  it  to  the 
registrar  and  merchants  to  inquire  respecting  the  exist- 
ence of  such  a  rule  of  practice ;  and  if  they  are  satisfied 
that  such  a  rule  exists  with  a  generally  received  au- 
thority, to  apply  it  in  ascertaining  the  burdens  that  lie 
respectively  upon  the  ship  and  upon  the  cargo,  subject 
to  the  further  opinion  of  the  Court. 

The  registrar  and  merchants  reported  that  the  amount 
of  the  sum  to  be  allowed  for  the  hire  of  the  vessels 
ought  to  be  paid  by  the  owners  and  claimants  of  the 
cargo  at  the  following  rate :     ♦     ♦     ♦ 

They  were  further  of  opinion  not  to  allow  interest 
on  the  above  sum ;  conceiving  it  to  be  a  sufficient  com- 
pensation to  the  parties. 


THE  TOUNQ  JACOB  AND  JOHANNA. 
(1  Robinson's  Admiralty  Reports,  18.) 

RIGHT   OF   BELLIGERENT  TO    CONFISCATE   FISHING   VESSELS. 

This  was  the  case  of  a  small  fishing  vessel  taken  on 
her  return  from  the  Dogger  Bank  to  Holland. 

Sir  W.  Scott. — In  former  wars,  it  has  not  been  usual 
to  make  captures  of  these  small  fishing  vessels ;  but  this 
rule  was  a  rule  of  comity  only,  and  not  of  legal  decision ; 
it  has  prevailed  from  views  of  mutual  accommodation 
between  neighboring  countries,  and  from  tenderness  to 
a  poor  and  industrious  order  of  people.  In  the  present 
war  there  has,  I  presume,  been  sufficient  reason  for 
changing  this  mode  of  treatment;  and  as  they  are 
brought  before  me  for  my  judgment,  they  must  be  re- 
ferred to  the  general  principles,  of  this  Court ;  they  fall 
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under  the  character  and  description  of  the  last  class  of 
cases;  that  is^  of  ships  constantly  and  exclusively  em- 
ployed in  the  enemy's  trade. 

But  it  has  been  argued  in  distinction  that  vessels  of 
this  kind  have  no  decisive  character  arising  from  des- 
tination^ or  from  the  port  of  their  return ;  they  come, 
it  is  said,  frequently  to  this  country,  and  resort  in- 
differently to  any  port  that  will  afford  them  a  market. 
When  a  case  shall  occur  of  a  vessel  so  destined,  oc- 
casionally, to  the  ports  of  this  country,  it  will  be  time 
enough  to  consider  by  what  rule  it  is  to  be  governed; 
but  all  the  facts  of  this  case  point  so  entirely  to  Hol- 
land that  I  have  no  hesitation  in  pronouncing  that  it 
falls  under  the  authority  of  the  principles  which  I  have 
laid  down  in  the  late  class ;  and  is  therefore  subject  to 
condemnation. 

It  is  a  further  satisfaction  to  me,  in  giving  this  judg- 
ment, to  observe  that  the  facts  also  bear  strong  marks 
of  a  false  and  fraudulent  transaction. 


THE  PAQUETE  HABANA. 
(175  U.  S.  677.) 

EXEMPTION      OF      FISHING      VESSELS     FROM     OAPTUBE     AND 

CONFISCATION. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Court. 

These  are  two  appeals  from  decrees  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
Florida,  condemning  two  fishing  vessels  and  their  car- 
goes as  a  prize  of  war. 

Each  vessel  was  a  fishing  smack,  running  in  and  out 
of  Havana,  and  regularly  engaged  in  fishing  on  the 
coast  of  Cuba ;  sailed  under  the  English  flag ;  was  owned 
by  a  Spanish  subject  of  Cuban  birth,  living  in  the  city 
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of  Havana ;  was  commanded  by  a  subject  of  Spain,  also 
residing  in  Havana;  and  her  master  and  crew  had  no 
interest  in  the  vessel,  but  were  entitled  to  shares, 
amounting  in  all  to  two-thirds  of  her  catch,  the  other 
third  belonging  to  her  owner.  Her  cargo  consisted  of 
fresh  fish,  caught  by  her  crew  from  the  sea,  put  on 
board  as  they  were  caught,  and  kept  and  sold  alive. 
Until  stopped  by  the  blockading  squadron,  she  had  no 
knowledge  of  the  existence  of  the  war,  or  of  any  block- 
ade. She  had  no  arms  or  ammunition  on  board,  and 
made  no  attempt  to  run  the  blockade  after  she  knew  of 
its  existence,  nor  any  resistance  at  the  time  of  the 
capture. 

The  Paquete  Habana  was  a  sloop,  43  feet  long  on 
the  keel,  and  of  25  tons  burden,  and  had  a  crew  of 
three  Cubans,  including  the  master,  who  had  a  fishing 
license  from  the  Spanish  Government,  and  no  other 
commission  or  license.  She  left  Havana  March  25, 1898 ; 
sailed  along  the  coast  of  Cuba  to  Cape  San  Antonio  at 
the  western  end  of  the  island,  and  there  fished  for 
twenty-five  days,  lying  between  the  reefs  oflf  the  cape, 
within  the  territorial  waters  of  Spain ;  and  then  started 
back  for  Havana,  with  a  cargo  of  about'  40  quintals  of 
live  fish.  On  April  25, 1898,  about  two  miles  oflf  Mariel, 
and  eleven  miles  from  Havana,  she  was  captured  by  the 
United  States  gunboat  Castine. 

The  Lola  was  a  schooner,  51  feet  long  on  the  keel, 
and  of  35  tons  burden,  and  had  a  crew  of  six  Cubans, 
including  the  master,  and  no  commission  or  license. 
She  left  Havana  April  11,  1898,  and  proceeded  to  Cam- 
peachy  Sound  oflf  Yucatan,  fished  there  eight  days,  and 
started  back  for  Havana  with  a  cargo  of  about  10,000 
pounds  of  live  fish.  On  April  26, 1898,  near  Havana,  she 
was  stopped  by  the  United  States  steamship  Cincinnati, 

80 
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and  was  warned  not  to  go  into  Havana,  but  was  told 
that  she  would  be  allowed  to  land  at  Bahia  Honda.  Sbe 
then  changed  her  course,  and  put  for  Bahia  Honda,  but 
on  the  next  morning,  when  near  the  port,  was  captured 
by  the  United  States  steamship  Dolphin. 

Both  the  fishing  vessels  were  brought  by  their  cap- 
tors into  Key  West.  A  libel  for  the  condemnation  of 
each  vessel  and  her  cargo  as  a  prize  of  war  was  there* 
filed  on  April  27,  1898;  a  claim  was  interposed  by  her 
master  on  behalf  of  himself  and  the  other  members  of 
the  crew,  and  of  her  owner;  evidence  was  taken,  show- 
ing the  facts  above  stated ;  and  on  May  30, 1898,  a  final 
decree  of  condemnation  and  sale  was  entered,  "the 
Court  not  being  satisfied  that  as  a  matter  of  law,  without 
any  ordinance,  treaty  or  proclamation,  fishing  vessels 
of  this  class  are  exempt  from  seizure." 

Each  vessel  was  thereupon  sold  at  auction;  the 
Paquete  Habana  for  the  sum  f  490 ;  and  the  Lola  for  the 
sum  of  1800.  There  was  no  other  evidence  in  the  record 
of  the  value  of  either  vessel  or  of  her  cargo. 

It  has  been  suggested,  in  behalf  of  the  United  States, 
that  this  court  has  no  jurisdiction  to  hear  and  determine 
these  appeals,  because  the  matter  in  dispute  in  either 
case  does  not  exceed  the  sum  or  value  of  $2000,  and 
the  District  Judge  has  not  certified  that  the  adjudication 
involves  a  question  of  general  importance. 

The  intention  of  Congress,  by  the  act  of  1891,  to 
make  the  nature  of  the  case,  and  not  the  amount  in  dis- 
pute, the  test  of  the  appellate  jurisdiction  of  this  court 
from  the  District  and  Circuit  Courts,  clearly  appears 
upon  examinaion  of  the  leading  provision  of  the  act. 

We  are  then  brought  to  the  consideration  of  the  ques- 
tion whether,  upon  the  facts  appearing  in  these  records, 
the  fishing  smacks  were  subject  to  capture  by  the  armed 
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vessels  of  the  United  States  during  the  recent  war  with 
Spain. 

By  an  ancient  usage  among  civilized  nations,  begin- 
ning centuries  ago,  and  gradually  ripening  into  a  rule 
of  international  law,  coast  fishing  vessels,  pursuing  their 
vocation  of  catching  and  bringing  in  fresh  fish,  have 
been  recognized  as  exempt,  with  their  cargoes  and  crews, 
from  capture  as  prize  of  war. 

This  doctrine,  however,  has  been  earnestly  contested 
at  the  bar ;  and  no  complete  collection  of  the  instances 
illustrating  it  is  to  be  found,  so  far  as  we  are  aware, 
in  a  single  published  work,  although  many  are  referred 
to  and  discussed  by  the  writers  on  international  law, 
notably  in  2  Ortolan,  Regies  Internationales  et  Diplo- 
matie  de  la  mer  (4th  ed.)  lib.  3,  c.  2,  pp.  51-56;  in  4 
Calvo,  Droit  International  (5th  ed.),  sections  2367- 
2373 ;  in-De  Boeck,  Propriete  Privee  Ennemie  sous  Pavil- 
ion Ennemi,  sections  191-196 ;  and  in  Hall,  International 
Law  ( 4th  ed. ) ,  sec.  148.  It  is  therefore  worth  the  while 
to  trace  the  history  of  the  rule,  from  the  earliest  ac- 
cessible sources,  through  the  increasing  recognition  of 
it,  with  occasional  setbacks,  to  what  we  may  now  justly 
consider  as  its  final  establishment  in  our  own  country 
and  generally  throughout  the  civilized  world. 

The  earliest  acts  of  any  government  on  the  subject, 
mentioned  in  the  books,  either  emanated  from,  or  were 
approved  by,  a  King  of  England. 

In  1403  and  1406,  Henry  IV.  issued  orders  to  his  ad- 
mirals and  other  officers,  entitled  "Concerning  Safety 
for  Fishermen — De  Securitate  pro  Piscatoribus."  By 
an  order  of  October  26,  1403,  reciting  that  it  was  made 

pursuant  to  a  treaty  between  himself  and  the  King  of 

. 

France;  and  for  the  greater  safety  of  the  fishermen  of 
either  country,  and   so  that  they  could  be,  and  carry  on 
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their  industry^  the  more  safely  on  the  sea,  and  deal  with 
each  other  in  peace;  and  that  the  French  King  had  con- 
sented that  English  fishermen  should  be  treated  like- 
wise; it  was  ordained  that  French  fishermen  might,  dur- 
ing the  then  pending  season  for  the  herring  fishery, 
safely  fish  for  herrings  and  all  other  fish,  from  the  har- 
bor of  Oravelines  and  the  island  of  Thanet  to  the  mouth 
of  the  Seine  and  the  harbor  of  Uautoune.  And  bv  an 
order  of  October  5,  1406,  h^  took  into  his  safe  conduct, 
and  under  his  special  protection,  guardianship  and  de- 
fence, all  and  singular,  the  fishermen  of  France,  Fland- 
ers and  Brittany,  with  their  fishing  vessels  and  boats, 
everywhere  on  the  sea,  through  and  within  his  domin- 
ions, jurisdictions  and  territories,  in  regard  to  their 
fishery,  while  sailing,  coming  and  going,  and,  at  their 
pleasure,  freely  and  lawfully  fishing,  delaying  or  pro- 
ceeding, and  returning  homeward  with  their  catch  of 
fish,  without  any  molestation  or  hindrance  whatever; 
and  aJso  their  fish,  nets,  and  other  property  and  goods 
soever;  and  it  was  therefore  ordered  that  such  fishermen 
should  not  be  interfered  with,  provided  they  should 
comport  themselves  well  and  properly,  and  should  not, 
by  color  of  these  presents,  do  or  attempt,  anything  that 
could  prejudice  the  King,  or  his  kingdom  of  England, 
or  his  subjects. — 8  Rymer's  Foedera,  336-451. 

The  treaty  made  October  2,  1521,  between  the  Em- 
peror Charles  V.  and  Francis  I.  of  France,  through  their 
ambassadors,  recited  that  a  great  and  fierce  war  had 
arisen  between  them,  because  of  which  there  had  been, 
both  by  land  and  by  sea,  frequent  depredations  and  in- 
cursions on  either  side,  to  the  grave  detriment  and  in- 
tolerable injury  of  the  innocent  subjects  of  each;  and 
that  a  suitable  time  for  the  herring  fishery  was  at  hand, 
and,  by  reason  of  the  sea  being  beset  by  the  enemy,  the 
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fishermen  did  not  dare  to  go  out,  whereby  the  subject  of 
their  industry,  bestowed  by  heaven  to  allay  the  hunger  of 
the  poor,  would  wholly  fail  for  the  year,  unless  it  were 
otherwise  provided — quo  fit,  ut  piscaturae  commoditas 
ad  pauperum  levandam  famem  a  coelesti  numine  con- 
cessa,  cessare  hoc  anno  omnino  debeat,  nisi  aliter  provi- 
deature.  And  it  was  therefore  agreed  that  the  subjects 
of  each  sovereign,  fishing  in  the  sea,  or  exercising  the 
calling  of  fishermen,  could  and  might,  until  the  end  of 
next  January,  without  incurring  any  attack,  depreda- 
tion, molestation,  trouble  or  hindrance  soever,  safely 
and  freely,  everywhere  in  the  sea,  take  herrings  and 
every  other  kind  of  fish,  the  existing  war  by  land  and  sea 
notwithstanding;  and  further,  that,  during  the  time 
aforesaid,  no  subject  of  either  sovereign  should  commit, 
or  attempt  or  presume  to  commit,  any  depredation, 
force,  violence,  molestation  or  vexation,  to  or  upon  such 
fishermen,  or  their  vessels,  supplies,  equipments,  nets 
and  fish,  or  other  goods  soever  truly  appertaining  to 
fishing.  The  treaty  was  made  at  Calais,  then  an  English 
possession.  It  recites  that  the  ambassadors  of  the  two 
sovereigns  met  there  at  the  earnest  request  of  Henry 
VIII.,  and  with  his  countenance,  and  in  the  presence 
of  Cardinal  Wolsey,  his  chancellor  and  representative. 
And  towards  the  end  of  the  treaty  it  is  agreed  that  the' 
said  King  and  his  said  representative,  "by  whose  means 
the  treaty  stands  concluded,  shall  be  conservators  of 
the  agreements  therein,  as  if  thereto  by  both  parties 
elected  and  chosen."  4  Dumont,  Corps  Diplomatique, 
pt.  I,  pp.  352,  353. 

The  herring  fishery  was  permitted,  in  time  of  v/ar,  by 
French  and  Dutch  edicts  in  1536.  Bynkershoek,  Quaes- 
tiones  Juris  Publicae,  lib.  T,  c.  3;  T  Em«rgion  des  As- 
surances, c.  4,  sect.  9 ;  c.  12,  sect,  19,  sec.  8. 
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France,  from  remote  times,  set  the  example  of  alle- 
viating the  evils  of  war  in  favor  of  all  coast  fishermen. 
In  the  compilation  entitled  Us  et  Coutumes  de  la  Mer, 
published  by  Cleirac  in  1661,  and  in  the  third  part  there- 
of, containing  "Maritime  or  Admiralty  Jurisdiction — la 
Jurisdiction  de  la  Marine  ou  d'  Admiraute — ^as  w^ell  in 
time  of  peace  as  in  time  of  war,"  article  80  is  as  follows : 
"The  admiral  may  in  time  of  war  accord  fishing  truces 
— tresves  pescheresses — to  the  enemy  and  to  his  sub- 
jects ;  provided  that  the  enemy  will  likewise  accord  them 
to  Frenchmen."  Cleirac,  544.  Under  this  article,  ref- 
erence is  made  to  articles  49  and  79,  resi)ectively,  of  the 
French  ordinances  concerning  the  Admiralty  in  1543 
and  1584,  of  which  it  is  but  a  reproduction.  4  Pardes- 
sus,  Colection  de  Lois  Maritimes,  319;  2  Ortolan,  51. 
And  Cleirac  adds,  in  a  note,  this  quotation  from  Frois- 
sart's  Chronicles :  "Fishermen  on  the  sea,  whatever  war 
there  w^ere  in  France  and  England,  never  did  harm  to 
one  another ;  so  they  are  friends,  and  help  one  another 
at  need — Pescheurs  sur  mer,  quelque  guerre  qui  soit  en 
France  et  Angleterre,  jamais  ne  se  firent  mal  Pun  a  1' 
autre;  ain9oi8  sont  amis,  et  s'aydent  I'ihi  a  I'autre  au 
besoin." 

The  same  custom  would  seem  to  have  prevailed  in 
France  until  towards  the  end  of  the  seventeenth  centurv. 
For  example,  in  1675,  Louis  XIV.  and  the  States  Gen- 
eral of  Holland,  by  mutual  agreement,  granted  to  Dutch 
and  French  fishermen  the  liberty,  undisturbed  by  their 
vessels  of  war,  of  fishing  along  the  coasts  of  France, 
Holland  and  England.  D'Hauterive  et  De  Cussy,  Traites 
de  Commerce,  pt.  I,  vol.  2,  p.  278.  But  by  the  ordinances 
of  1681  and  1692  the  practice  was  discontinued,  because, 
Valin  says,  of  the  faithless  conduct  of  the  enemies  of 
France,  who,  abusing  the  good  faith  with  which  she  had 
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always  observed  the  treaties,  habitually  carried  off  her 
fishermen,  while  their  own  fished  in  safety.  2  Valin  sur 
rOrdonnance  de  la  Marine,  (1776)  689,  690;  2  Ortolan, 
52;  Du  Boeck,  sec.  192. 

The  doctrine  which  exempts  coast  fishermen  with 
their  vessels  and  cargoes  from  capture  as  prize  of  war 
has  been  familiar  to  the  United  States  from  the  time  of 
the  War  of  Independence. 

On  June  5,  1779,  Louis  XVI.,  our  ally  in  that  war, 
addressed  a  letter  to  his  admiral,  informing  him  that 
the  wish  he  had  always  had  of  alleviating,  as  far  as  he 
could,  the  hardships  of  war,  had  directed  his  attention 
to  that  class  of  his  subjects  which  devoted  itself  to  the 
trade  of  fishing,  a,nd  had  no  other  means  of  livelihood ; 
that  he  had  thought  that  the  example  whiclt  he  should 
give  to  hi«  enemies,  and  which  could  have  no  other 
source  than  the  sentiments  of  humanity  which  inspired 
him,  would  determine  them  to  allow  to  fishermen  the 
same  facilities  which  he  should  consent  to  grant;  and 
that  he  had  therefore  given  orders  to  the  commanders 
of  all  his  ships  not  to  disturb  English  fishermen,  nor 
to  arrest  their  vessels  laden  with  fresh  fish,  even  if  not 
caught  by  those  vessels ;  provided  they  had  no  offensive 
arms,  and  were  not  proved  to  have  made  any  signals 
creating  a  suspicion  of  intelligence  with  the  enemy ;  and 
the  admiral  was  directed  to  communicate  the  King's 
intentions  to  all  officers  under  his  control.  By  a  royal 
order  in  council  of  Nevember  6,  1780,  the  former  orders 
were  confirmed;  and  the  capture  and  ransom,  by  a 
French  cruiser,  of  the  John  and  Sarah,  an  English  ves- 
sel, coming  from  Holland,  laden  with  fresh  fish,  were 
pronounced  to  be  illegal.  2  Code  des  Prises,  (ed.  1784), 
721,  901,  903. 

Among  the  standing  orders  made  by  Sir  James  Mar- 
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riott,  Judge  of  the  English  High  Court  of  Admiralty^ 
was  one  of  April  11, 1780,  by  which  it  was  "ordered,  that 
all  causes  of  prize  of  fishing  boats  or  vessels  taken  from 
the  enemy  may  be  consolidated  in  one  monition,  and  one 
sentence  or  interlocutory,  if  under  fifty  tons  burden, 
and  not  more  than  six  in  number."  Marriott's  Formu- 
lary, 4.  But  by  the  statements  of  his  successor,  and 
of  both  French  and  English  writers,  it  appears  that 
England,  as  well  as  France,  during  tho  American  Revo- 
lutionary War,  abstained  from  interfering  with  the 
coast  fisheries.  The  Young  Jacob  and  Johanna,  I.  C. 
Rob.  20;  2  Ortolan,  53;  Hall,  sec.  148. 

Dana,  in  a  note  to  his  edition  of  Wheaton's  Interna- 
tional Law,  says :  "In  many  treaties  and  decrees,  fisher- 
men catching  fish  as  an  arti(!le  of  food  are  added  to  the 
class  of  persons  whose  occupation  is  not  to  be  disturbed 
in  war."  Wheaton's  International  Law,  (8th  ed.),  sec. 
345,  note  168. 

Since  the  United  States  became  a  nation,  the  onlv  seri- 
ous  interruptions,  so  far  as  we  are  informed,  of  the  gen- 
eral recognition  of  the  exemption  of  coast  fishing  vessels 
from  hostile  capture,  arose  out  of  the  mutual  suspicions 
and  recriminations  of  England  and  France  during  the 
wars  of  the  French  Revolution. 

In  the  first  years  of  tliose  wars,  England  having  au- 
thorized the  capture  of  French  fishermen,  a  decree  of 
the  French  Xational  Convention  of  October  2,  1793,  di- 
rected the  executive  power  "to  protest  against  this  con- 
duct, theretofore  without  example;  to  reclaim  the  fish- 
ing boats  seized;  and,  in  case  of  refusal,  to  resort  to 
reprisals."  But  in  July,  1796,  the  Committee  of  Public 
Safety  ordered  the  release  of  English  fishermen  seized 
under  the  former  decree,  "not  considering  them  as  pris- 
oners of  war."    La  Nostra  Segnora  de  la  Piedad,  (1801) 
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cited  below;  2  De  Cussy,  Droit  Maritime,  164,  165;  I 
Mass^,  Droit  Commercial,  (2d  ed.)  266,  267. 

On  January  24,  1798,  the  English  Government,  by 
express  order,  instructed  the  commanders  of  its  ships  to 
seize  French  and  Dutch  fishermen  with  their  boats.  6 
Martens,  Recueil  des  Traites,  (2d  ed.)  505;  6  Schoell, 
Histoire  des  Traites,  119 ;  2  Ortolan,  53.  After  the  pro- 
mulgation of  that  order,  Lord  Stowell  (then  Sir  William 
Scott)  in  the  High  Court  of  Admiralty  of  England  con- 
demned small  Dutch  fishing  vessels  as  prize  of  war.  In 
one  case,  the  capture  was  in  April,  1798,  and  the  decree 
was  made  November  13,  1798.  The  Young  Jacob  and 
Johanna,  I  C.  Rob.  20.  In  another  case,  the  decree  was 
made  August  23,  1799.  The  Noydt  Gedacht,  2  C.  Rob. 
137,  note. 

For  the  year  1800,  the  orders  of  the  English  and 
French  governments  and  the  correspondence  between 
them  may  be  found  in  books  already  referred  to.  6  Mar- 
tens, 503-512 ;  6  Schoell,  118-120 ;  2  Ortolan,  53,  54.  The 
doings  for  that  year  may  be  summed  up  as  follows :  On 
March  27,  1800,  the  French  government,  unwilling  to 
resort  to  reprisals,  re-enacted  the  orders  given  by  Louis 
XVI.  in  1780,  above  mentioned,  prohibiting  any  seizure 
by  the  French  ships  of  English  fishermen,  unless  armed, 
or  proved  to  have  made  signals  to  the  enemy.  On  May 
30, 1880,  the  English  government,  having  received  notice 
of  that  action  of  the  French  government,  revoked  its  or- 
der of  January  24, 1798.  But,  soon  afterwards,  the  Eng- 
lish  government  complained  that  French  fishing  boats 
had  been  made  into  fire  boats  at  Flushing,  as  well  as  that 
the  French  government  had  impressed,  and  had  sent  to 
Brest,  to  serve  in  its  flotilla,  French  fishermen  and  their 
boats,  even  those  whom  the  English  had  released  on  con- 
dition of  their  not  serving;  and  on  January  21,  1801, 
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Kummarily  revoked  its  last  order,  and  again  put  in  force 
its  order  of  January  24,  1798.  On  February  16,  1801, 
Napoleon  Bonaparte,  then  First  Consul,  directed  the 
French  commissioner  at  London  to  return  at  once  to 
France,  first  dei^laring  to  the  English  government  that 
its  conduct,  "contrary  to  all  the  usages  of  civilized  na- 
tions, and  to  the  common  law  which  governs  them,  even 
in  time  of  war,  gave  to  the  existing  war  a  character  of 
rage  and  bitterness  which  destroyed  even  the  relations 
usual  in  a  loyal  war,"  and  "tended  only  to  exasperate 
the  tw^o  nations,  and  to  put  off  the  term  of  peace;"  and 
that  the  French  government,  haying  always  made  it  "a 
maxim  to  alleviate  as  much  as  possible  the  evils  of  war, 
could  not  think,  on  its  part,  of  rendering  wretched  fish- 
ermen victims  of  a  prolongation  of  hostilities,  and 
would  abstain  from  all  reprisals." 

Wheaton,  in  his  digest  of  the  law  of  Maritime  Cap- 
tures and  Prizes,  published  in  1815,  wrote:  "It  has 
been  usual  in  maritime  wars  to  exempt  from  capture 
fishing  boats  and  their  cargoes,  both  from  views  of  mu- 
tual accommodation  between  neighboring  countries,  and 
from  tenderness  to  a  poor  and  industrious  order  of  peo- 
ple. This  custom,  so  honorable  to  the  humanity  of  civ- 
ilized nations,  has  fallen  into  disuse;  and  it  is  remark- 
able that  both  France  and  England  mutually  reproach 
each  other  with  that  breach  of  good  faith  which  has 
finally  abolished  it."    Wheaton  on  Captures,  c.  2,  sec.  18. 

This  statement  clearly  exhibits  Wheaton's  opinion 
that  the  custom  had  been  a  general  one,  as  well  that  it 
ought  to  remain  so.  His  assumption  that  it  had  been 
abolished  by  the  differences  between  France  and  Eng- 
land at  the  close  of  the  last  century  was  hardly  justified 
by  the  state  of  things  when  he  wrote,  and  has  not  since 
been  borne  out 
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During  the  wars  of  the  French  .  Empire,  as  both 
French  and  English  writers  agree,  the  coast  fisheries 
were  left  in  peace.  2  Ortolan,  54 ;  De  Boeck,  sec.  193 ; 
Hall,  sec.  148.  De  Boeck  quaintly  and  truly  adds,  "and 
the  incidents  of  1800  and  1801  had  no  morrow — n'eurent 
pas  de  lendemain." 

In  the  war  with  Mexico  in  1846,  the  United  States  rec- 
ognized the  exemption  of  coast  fishing  boats  from  cap- 
ture. In  proof  of  this,  counsel  have  referred  to  records 
of  the  Navy  Department,  which  this  court  is  clearly  au- 
thorized to  consult  upon  such  a  question.  Jones  v. 
United  States,  137  U.  S.  202;  Underbill  v.  Hernandez, 
168  U.  S.  250,  253. 

By  those  records  it  appears  that  Commodore  Ck)nner, 
commanding  the  Home  Squadron  blockading  the  east 
coast  of  Mexico,  on  May  14,  1846,  wrote  a  letter  from 
the  ship  Cumberland,  off  Brazos  Santiago,  near  the 
southern  point  of  Texas,  to  Mr.  Bancroft,  the  Secretary 
of  the  Navy,  enclosing  a  copy  of  the  commodore's  "in- 
structions to  the  commanders  of  the  vessels  of  the  Home 
Squadron,  showing  the  principles  to  be  observed  in  the 
blockade  of  Mexican  ports,"  one  of  which  was  that  "Mex- 
ican boats  engaged  in  fishing  on  any  part  of  the  coast 
will  be  allowed  to  pursue  their  labors  unmolested ;"  and 
that  on  June  10,  1846,  those  instructions  were  approved 
by  the  Navy  Department,  of  which  Mr.  Bancroft  was 
still  the  head,  and  continued  to  be  until  he  was  appoint- 
ed Minister  to  England  in  September  following.  Al- 
though Commodore  Conner's  instructions  and  the  De- 
partment's approval  thereof  do  not  appear  in  any  con- 
temporary  publication  of  the  Government,  they  evident- 
ly became  generally  known  at  the  time,  or  soon  after; 
for  it  is  stated  in  several  treatises  on  international  law 
{beginning  with  Ortolan's  second  edition,  published  in 
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1853)  that  the  United  States  in  the  Mexican  War  per- 
mitted the  coast  fishermen  of  the  enemy  to  continue  the 
free  exercise  of  their  industry.  2  Ortolan,  (2d  ed. )  49 
note;  (4th  ed.)  55;  4  Calvo,  (5th  ed.)  sec.  2372;  De 
Boeck,  sec.  194;  Hall,  (4th  ed.)  sec.  148. 

Each  vessel  was  of  a  moderate  size,  such  as  is  not  un- 
usual in  coast  fishing  smacks,  and  was  regularly  en- 
gaged in  fishing  on  the  coast  of  Cuba.  The  crew  of  each 
were  few  in  number,  had  no  interest  in  the  vessel,  and 
received,  in  return  for  their  toil  and  enterprise,  two- 
thirds  of  her  catch,  the  other  third  going  to  her  owner 
by  way  of  compensation  for  her  use.  Each  vessel  went 
out  from  Havana  to  her  fishing  ground,  and  was  cap- 
tured when  returning  along  the  coast  of  Cuba.  The 
cargo  of  each  consisted  of  fresh  fish,  caught  by  her  crew 
from  the  sea,  and  kept  alive  on  board.  Although  one 
of  the  vessels  extended  her  fishing  trip  across  the  Yuca- 
tan Channel  and  fished  on  the  coast  of  Yucatan,  we  can- 
not doubt  that  each  w^as  engaged  in  the  coast  fishery, 
and  not  in  a  commercial  adventure,  within  the  rule  of 
international  law. 

The  two  vessels  and  their  cargoes  were  condemned  by 
the  District  Court  as  prize  of  war ;  the  vessels  were  sold 
under  its  decrees ;  and  it  does  not  appear  what  became 
of  the  fresh  fish  of  which  their  cargoes  consisted. 

Upon  the  facts  proved  in  either  case,  it  is  the  duty  of 
this  court,  sitting  as  the  highest  prize  court  of  the 
United  States,  and  administering  the  law^  of  nations* 
to  declare  and  adjudge  that  the  capture  was  unlawful, 
and  without  probable  cause;  and  it  is  therefore  in  each, 
case. 

Ordered,  that  the  decree  of  the  District  Court  be  re- 
versed, and  the  proceeds  of  the  sale  of  the  vessel,  to- 
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gether  with  the  proceeds  of  any  sale  of  her  cargo,  be  re- 
stored  to  the  claimant^  with  damages  and  costs. 


UNITED  STATES  v.  SMITH. 
(5  Wheaton,  153.) 

DEFINITION   OF   PIRACY. 

Story,  J.,  delivered  the  opinion  of  the  court. 

The  act  of  Congress  upon  which  this  indictment  is 
founded  provides,  "that  if  any  person  or  persons  what- 
soever, shall,  upon  the  high  seas,  commit  the  crime  of 
piracy,  as  defined  by  the  law  of  nations,  and  such  of- 
fender or  offenders  shall  be  brought  into,  or  found  in, 
the  United  States,  every  such  offender  or  offenders  shall, 
upon  conviction  thereof,  etc.,  be  punished  with  death." 

The  flrst  point  made  at  the  bar  is,  whether  this  enact- 
ment be  a  constitutional  exercise  of  the  authority  dele- 
gated to  Congress  upon  the  subject  of  piracies.  The  con- 
stitution declares,  that  Congress  shall  have  power  "to 
define  and  punish  piracies  and  felonies  committed  on 
the  high  seas,  and  offenses  against  the  law  of  nations." 
The  argument  which  has  been  urged  in  behalf  of  the 
prisoner  is,  that  Congress  is  bound  to  define,  in  terms, 
the  offense  of  piracy,  and  is  not  at  liberty  to  leave  it 
to  be  ascertained  by  judicial  interpretation.  If  the  ar- 
gument be  well  founded,  it  seems  admitted  by  the  coun- 
sel that  it  equally  applies  to  the  eighth  section  of  the 
act  of  Congress  of  1790,  c.  9,  which  declares,  that  rob- 
bery and  murder  committed  on  the  high  seas  shall  be 
deemed  piracy ;  and  yet,  notwithstanding  a  series  of  con- 
tested adjudications  on  this  section,  no  doubt  has  hither- 
to been  breathed  of  its  conformity  to  the  constitution. 

In  our  judgment,  the  construction  contended  for  pro- 
ceeds upon  too  narrow  a  view  of  the  language  of  the  con- 
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stitution.  The  power  given  to  Congress  is  not  merely 
"to  define  and  punish  piracies;"  if  it  were,  the  words 
"to  define,"  would  seem  almost  superfluous,  since  the 
power  to  punish  piracies  would  be  held  to  include  the 
power  of  ascertaining  and  fixing  the  definition  of  the 
crime.  And  it  has  been  very  justly  observed,  in  a  cele- 
brated commentary,  that  the  definition  of  piracies  might 
•  have  been  left,  without  inconvenience,  to  the  law  of  na- 
tions, though  a  legislative  definition  of  them  is  to  be 
found  in  most  municipal  codes.  The  Federalist,  No.  42, 
p.  276.  But  the  power  is  also  given  "to  define  and  pun- 
ish felonies  on  the  high  seas,  and  offenses  against  the 
law  of  nations."  The  term  "felonies"  has  been  sup- 
posed, in  the  same  work,  not  to  have  a  very  exact  and  de- 
terminate meaning  in  relation  to  offenses  at  the  common 
law  committed  within  the  body  of  a  country.  However 
this  may  be,  in  relation  to  offenses  on  the  high  seas,  it 
is  necessarily  somewhat  indeterminate,  since  the  term 
is  not  used  in  the  criminal  jurisprudence  of  the  ad- 
miralty in  the  technical  sense  of  the  common  law.  See 
3  Inst.  112;  Hawk.  P.  C.  c.  37;  Moore,  576.  Offenses, 
too,  against  the  law  of  nations,  cannot,  with  any  accu- 
racy, be  said  to  be  completely  ascertained  and  defined 
in  any  public  code  recognized  by  the  common  consent 
of  nations.  In  respect,  therefore,  as  well  to  felonies  on 
the  high  seas  as  to  offenses  against  the  law  of  nations, 
there  is  a  peculiar  fitness  in  giving  the  power  to  define 
as  well  as  to  punish ;  and  there  is  not  the  slightest  rea- 
son to  doubt  that  this  consideration  had  very  great 
weight  in  producing  the  phraseology  in  question. 

But  supposing  Congress  were  bound,  in  all  the  cases 
included  in  the  clause  under  consideration,  to  define  the 
offense,  still,  there  is  nothing  which  restricts  it  to  a  mere 
logical  enumeration,  in  detail,  of  all  the  facts  constitut- 
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ing  the  offense.    Congress  may  as  well  define  by  using 
a  term  of  a  known  and  determinate  meaning^  as  by  an 

express  enumeration  of  all  the  particulars  included  in 
that  term.  That  is  certain  which  is  by  necessary  refer- 
ence made  certain.  When  the  act  of  1790  declares  that 
any  person  who  shall  commit  the  crime  of  robbery,  or 
murder,  on  the  high  seas  shall  be  deemed  a  pirate,  the 
crime  is  not  less  clearly  ascertained  than  it  w^ould  be  by 
using  the  definitions  of  these  terms  as  they  are  found  in 
our  treatises  of  common  law.  In  fact,  by  such  a  refer- 
ence, the  definitions  are  necessarily  included,  as  much 
as  if  they  stood  in  the  text  of  the  act.  In  respect  to  mur- 
der, "malice  aforethought"  is  of  the  essence  of  the  offense, 
even  if  the  common  law  definition  were  quoted  in  express 
terms,  we  should  still  be  driven  to  deny  that  the  defini- 
tion was  perfect,  since  the  meaning  of  "malice  afore- 
thought" would  remain  to  be  gathered  from  the  com- 
mon law.  There  would  then  be  no  end  to  our  difllculties, 
or  our  definition,  for  each  would  involve  some  terms 
which  might  still  require  some  new  explanation.  Such 
a  construction  of  the  constitution  is,  therefore,  wholly 
inadmissible.  To  define  piracies,  in  the  sense  of  the  con- 
stitution, is  merely  to  enumerate  the  crimes  which  shall 
constitute  piracy ;  and  this  may  be  done  either  by  a  ref- 
erence to  crimes  having  a  technical  name,  and  deter- 
minate extent,  or  by  enumerating  the  acts  in  detail,  upon 
which  the  punishment  is  inflicted. 

It  is  next  to  be  considered,  whether  the  crime  of  pir- 
acy is  defined  by  the  law  of  nations  with  reasonable  cer- 
tainty. What  the  law  of  nations  on  this  subject  is,  may 
be  ascertained  by  consulting  the  works  of  jurists,  writ- 
ing professedly  on  public  law;  or  by  the  general  usage 
and  practice  of  nations;  or  by  judicial  decisions  recog- 
nizing and  enforcing  that  law.    There    is    scarcely  a 
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writer  on  the  law  of  nations,  w^ho  does  not  allude  to 
piracy  as  a  crime  of  a  settled  and  determinate  nature; 
and  whatever  may  be  the  diversity  of  definitions,  in  oth- 
er respects,  all  writers  concur  in  holding  that  robbery, 
or  forcible  depredations  upon  the  sea,  animo  furandi,  is 
piracy.  The  same  doctrine  is  held  by  all  the  great  writ- 
ers on  maritime  law,  in  terms  that  admit  of  no  reason- 
able doubt  The  common  law,  too,  recognizes  and  pun- 
ishes piracy  as  an  offense,  not  against  its  own  municipal 
code,  but  as  an  offense  against  the  law  of  nations, 
(which  is  a  part  of  the  common  law)  as  an  offense 
against  the  universal  law  of  society,  a  pirate  being 
deemed  an  enemy  of  the  human  race.  Indeed,  until  the 
statute  of  28th  of  Henry  VIII.,  c.  15,  piracy  was  punish- 
able in  England  only  in  the  admiralty,  as  a  civil  law  of- 
fense; and  that  statute,  in  changing  the  jurisdiction, 
has  been  universally  admitted  not  to  have  changed  the 
nature  of  the  offense.  Hawk,  P.  C.  c.  37,  s.  2;  3  Inst. 
112.  Sir  Charles  Hedges,  in  his  charge  at  the  admiralty 
sessions,  in  the  case  of  Rex.  v.  Dawson,  5  State  Trials, 
declared,  in  emphatic  terms,  that,  "piracy  is  only  a  sea 
term  for  robbery,  piracy  being  a  robbery  committed 
within  the  jurisdiction  of  the  admiralty."  Sir  Leoline 
Jenkins,  too,  on  a  like  occasion,  declared  that  "a  rob- 
bery, when  committed  upon  the  sea,  is  wlTat  we  call 
piracy,"  and  he  cited  the  civil  law  waiters,  in  proof.  And 
it  is  manifest,  from  the  language  of  Sir  William  Black- 
stone,  4  Bl.  Comm.  73,  in  his  comments  on  piracy,  that 
he  considered  the  common  law  definition  as  distinguish- 
able in  no  essential  respect  from  that  of  the  law  of  na- 
tions. So  that,  whether  we  advert  to  writers  on  the 
common  law,  or  the  maritime  law%  or  the  law  of  nations, 
we  shall  find  that  they  universally  treat  of  piracy  as  an 
offense  against  the  law  of  nations,  and  that  its  true  defi- 
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nition,  by  that  law,  is  robbery  upon  the  sea.  And  the 
general  practice  of  all  nations  in  punishing  all  persons, 
whether  natives  or  foreigners,  who  have  committed  this 
offense  against  any  persons  whatsoever,  with  whom  they 
are  in  amity,  is  a  conclusive  proof  that  the  offense  is 
supposed  to  depend,  not  upon  the  particular  provisions 
of  any  municipal  code,  but  upon  the  law  of  nations,  both 
for  its  definition  and  punishment.  We  have,  therefore, 
no  hesitation  in  declaring  that  piracy,  by  the  law  of  na- 
tions, is  robbery  upon  the  sea,  and  that  it  is  sufficiently 
and  constitutionally  defined  by  the  5th  section  of  the  act 
of  1819. 

Another  point  has  been  made  in  this  case,  which  is, 
that  the  special  verdict  does  not  contain  sufficient  facts 
upon  which  the  court  can  pronounce  that  the  prisoner 
is  guilty  of  piracy.  We  are  of  a  different  opinion.  The 
special  verdict  finds  that  the  prisoner  is  guilty  of  the 
plunder  and  robbery  charged  in  the  indictment;  and 
finds  certain  additional  facts  from  which  it  is  most  man- 
ifest that  he  and  his  associates  were,  at  the  time  of  com- 
mitting the  offense,  freebooters  upon  the  sea,  not  under 
the  acknowledged  authority,  or  deriving  protection  from 
the  flag  or  commission  of  any  government.  If,  under 
such  circumstances,  the  offense  be  not  piracy,  it  is  dif- 
ficult to  conceive  any  which  would  more  completely  fit 
the  definition. 

It  is  to  be  certified  to  the  Circuit  Court,  that  upon 
the  facts  stated,  the  case  is  piracy,  as  defined  by  the  law 
of  nations,  so  as  to  be  punishable  under  the  act  of  Con- 
gress of  the  3d  of  March,  1819. 

81 
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THE  TWILLING  BIOBT. 
(5  Robinson's  Admiralty  Reports,  77.) 

MEASURE   OF    FREIGHT    UNDER  A   DEGREE    OF    RESTITUTION 

WITH   FREIGHT. 

JUDGMENT,— Sir  W.   Scott.— It  is  agreed  on  all 
sides,  that  these  cases  must  go  again  before  the  Regis- 
trar and  merchants,  to  be  reconsidered,  on  the  objections 
that  are  made  to  the  mode  of  calculating  the  burthen. 
It  will,  therefore,  not  be  necessary  for  me  to  say  much 
on  that  point,  or  to  give  any  precise  judgment  upon  the 
case  at  large;  because  if  it  should  happen  that  they  see 
occasion  to  make  a  larger  allowance  on  that  score,  it  is 
probable  that  the  difference  between  the  parties  may  no 
longer  be  very  material.    At  the  same  time  I  will  say, 
that  I  perfectly  accede  to  the  principle  that  has  been 
advanced,  in  support  of  the  rule,  on  which  the  Registrar 
and  merchant  have  proceeded,  that  the  charter-party  is 
not  the  measure  by  which  the  captor  in  all  case  is 
bound,  even  where  no  fraud  is  imputed  to  the  contract 
itself.     When  by  the  events  of  war,  navigation  is  ren- 
dered so  hazardous  as  to  raise  the  price  of  freight  to  an 
extraordinary  height,  captors  are  not  necessarily  bound 
to  that  inflamed  rate  of  freight.    When  no  such  circum- 
stances exists,  when  a  ship  is  carrying  on  an  ordinary 
trade,  the  charter-party  is  undoubtedly  the  rule  of  val- 
uation, unless  impeached;  the  captor  puts  himself  in 
the  place  of  the  owner  of  the  cargo,  and  takes  with  that 
.specific  lien  upon  it.    But  a  very  different  rule  is  to  be 
applied,  when  the  trade  is  subjected  to  extraordinary 
risk  and  hazard,  from  its  connection  with  the  events  of 
war,  and  the  redoubled  activitv  and  success  of  the  bel- 
ligerent  cruisers.     It  appears  to  me,  that  this  is  a  case 
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of  that  kind ;  and  it  may  not  be  improper  to  advert  a  little 
to  the  nature  of  the  commerce  in  which  this  ship  was  en- 
gaged, in  the  performance  of  a  contract,  which  has  been 
deemed  illegal,  both  in  this  Court  and  in  the  Court  of  Ap- 
peal. In  such  a  service,  it  could  not  but  have  been  consid- 
ered as  an  adventure  of  some  hazard,  to  send  ships  on  a 
new  and  experimental  trade,  which  was,  in  its  effect,  to 
put  Mr.  De  Coninck  into  the  place  of  the  Dutch  East-In- 
dia Company.  The  owners  would  naturally  look  for  their 
indemnification  in  an  advanced  freight,  in  terms,  which 
might  not  be  in  any  degree  unfair,  or  unreasonable  be- 
tween the  parties,  considered  as  the  premiums  of  a  voy- 
age eminently  hazardous  on  account  of  its  illegality,  as 
against  the  rights  of  this  country.  Mr.  De  Coninck  also 
might  look  for  his  indemnification  to  the  Dutch  East- 
India  Company,  in  the  price,  at  which  he  had  obtained 
this  contract,  in  consequence  of  their  distress.  Consid- 
erations of  this  nature  might  render  it  a  real  and  fair 
contract  between  the  parties ;  but  the  freight,  as  a  bur- 
then upon  the  English  captor,  does  not  come  loaded 
with  all  these  considerations,  none  of  which  apply  to 
him.  The  cases  of  the  corn  ships  do,  I  think,  bear  a 
fair  analogy  to  this  case.  I  remember  well,  that  in  those 
cases  a  paper  was  thrown  on  this  table,  stating  the  price 
not  to  be  unreasonable,  under  the  opinion  of  some  of 
the  mo^t  respectable  merchants  of  this  town,  that  such 
would  be  the  price  paid  by  the  French  consignee  under 
the  then  distressed  state  of  the  French  market.  But  the 
Court  said,  that  they  mistook  the  principle,  and  were  de- 
ciding a  question  of  law — ^viz.,  that  the  captor  was  in  all 
cases  bound  to  stand  to  the  chartered  price,  if  not  im- 
peached by  the  real  prices  of  the  market.  The  prin- 
ciple of  that  decision  is  not,  in  my  opinion,  improperly 
pressed  into  the  present  case;  and  it  does  sufficiently 
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confirm  the  general  position,  that  captors  are  not  in  all 
cases  bound  by  the  terms  of  the  charter-party,  though 
they  may  not  be  colorable,  or  liable  to  any  imputation  of 
fraud.  At  the  same  time,  the  Registrar  and  merchants 
will  not  depart  from  the  charter-party  without  good 
cause,  and  without  looking  on  all  sides  for  information. 
Something  has  been  thrown  out,  in  argument,  as  if  they 
had  looked  no  farther  than  to  the  two  particular  cases, 
in  which  a  freight  of  ninety-five  dollars  per  ton  has  ap- 
peared to  have  been  the  freight  stipulated  for  a  similar 
voyage  in  Copenhagen,  about  the  same  time.  I  cannot 
suppose  that  to  be  the  case:  On  the  contrary,  knowing 
their  experience  in  matters  of  trade,  their  opportunities 
of  information,  and  the  strict  sense  which  they  entertain 
of  their  duty  to  the  Court,  and  to  the  public,  I  am  to  sup- 
pose, that  they  look  abroad  on  all  sides,  to  obtain  all 
possible  information  that  may  enable  them  to  do  justice 
between  the  parties.  I  consider  their  report,  not  as  an 
opinion  formed  only  with  a  reference  to  those  two  cases 
of  Mr.  De  Coninck,  but  as  the  result  of  deliberate  in- 
quiries, by  which  they  were  led  to  consider  this  allow- 
ance as  an  adequate  freight  for  such  a  voyage,  under  all 
the  circumstances  that  were  fairly  applicable  to  it.  Af- 
firming the  general  principle,  I  shall  refer  the  report 
back  for  their  consideration. 


CHAPTER  Vn. 

I 

ENEMT  CHABACTEB. 

We  have  already  seen  that  although  war  is  a  contest 
between  states,  not  individuals,  it  does  nevertheless  in- 
fect the  citizens  of  the  warring  states  with  a  certain 
character  which  they  did  not  have  during  peace.    They    Enemy  ohar- 
undoubtedly  stand  in  a  different  relation  to  the  other  ^  to*op^ 
belligerent  state  and  its  citizens  than  before  the  begin- *»»  *o'«^- 
ning  of  the  war.     So  far  as  concerns  those  who  are  in 
the  opposing  forces,  whether  on  sea  or  land,  the  matter 
is  too  clear  to  need  discussion.     Unquestionably  their 
acts  are  such  as  to  place  them  in  a  changed  relation 
toward  each  other.    To  this  changed  relation  the  term 
enemy  character  is  applied.    But  the  use  of  the  term  is 
not  confined  to  the  active  forces  of  the  opposing  states; 
it  extends  to  other  persons  and  to  property.    This  ex- 
tension, we  think,  warrants  a  brief  discussion. 

We  have  already  seen  that  enemy  character  extends 
to  the  person  of  citizens  of  a  state  who  are  not  engaged 

...  .  ©""Ts^      It  extends  to 

inactive  hostilities ,  i.  e.,  to  non-combatants;  that  while non-oombatants 
the  consequences  of  this  character  are  by  no  means  so  *"^  ^  property, 
great  to  those  as  they  once  were,  there  are  still  conse- 
quences of  more  or  less  importance  arising  out  of  this 
character.  We  have  also  seen  that  important  conse- 
quences result  from  the  fact  of  enemy  character  which 
adhears  to  the  property  of  citizens  of  the  enemy  state. 

In  addition  to  the  above  classes  of  persons  and  prop- 
erty, the  following  are,  under  certain  circumstances,  in-  cinMes  of  per- 
fected with  enemy  character :  aliens  resident  within  the  erty  infeeted 
enemy's  territory  or  having  a  house  of  trade  within  en-  ^^^^^^ 
emy's  territory ;  property  of  neutrals  within  the  enemy's 

(485) 
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territory ;  property  put  to  certain  uses  op  dealt  with  in 
certain  ways. 

Persons  residing  within  the  territory  of  the  enemy  be- 
come, by  reason  of  that  fact,  identified  to  such  an  extent 
territory  undwrWith   the  Buemy   that  ia   case   the  district  wherein  they 
"JJJ^  ****'*'    reside  is  seized  they  are  subjected  to  the  same  burdens 

as  the  subjec»ts  of  the  enemy.  If  contributions  or  requi- 
sitions are  levied  they  fall  upon  them  as  upon  the  sub- 
jects of  the  enemy.  Thus  the  rule  that  all  subjects  of 
neutral  states  are  neutrals  is  modified  to  some  extent 
by  the  fact  of  residence.  When  residence  ripens  into 
domicile  the  effects  become  still  more  marked  because 
of  the  stronger  tie  between  a  state  and  its  domiciled 
aliens  than  between  it  and  mere  sojourners.  The  rules 
determining  domicile  have  already  been  considered.  It 
may  be  well  to  call  attention  to  the  fact  that  as  enemy 
character  attaches  to  a  neutral  only  by  virtue  of  his  pe- 
culiar relation  to  the  enemy,  as  soon  as  that  relation 
ends  the  character  and  its  consequences  end.  So  that  if 
at  the  beginning  or  during  the  progress  of  a  war,  one 
whose  enemy  character  results  merely  from  domicile 
quits  the  enemy's  country  with  a  bona  fide  intention  not 
to  return,  his  enemy  character  ceases.  As  it  rested  en- 
tirely upon  residence  and  intention,  when  these  no  long- 
er exist  it  is  but  natural  that  the  character  due  to  them 
should  ceasa  This  is  illustrated  by  the  case  of  Mr.  John- 
son, an  American  citizen,  who  by  residing  in  England 
from  1783  to  1797  had  acquired  a  domicile  in  that  coun- 
try, but  in  the  latter  year  he  resolved  to  return  to  Amer- 
ica and  did  return.  Upon  the  capture  of  a  ship  of  his  be- 
cause of  hostilities  then  going  on  between  England  and 
France  it  was  held  that  as  "the  national  character  of  Mr. 
Johnson  as  a  British  merchant  was  founded  on  residence 
only,  as  it  was  acquired  by  residence,  and  rested  on  that 
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circumstance  alone,  he  was  in  the  act  of  resuming  his 
original  character,  and  is  to  be  considered  an  American, 
from  the  moment  he  turns  his  back  on  the  country  where 
he  has  resided."    (The  Indian  Chief,  3  Robinson  12.) 

The  same  conclusion  is  reached  by  Chief  Justice  Mar- 
shall, who  says:  "I  entirely  concur  in  so  much  of  the ^il^han.''"***** 
opinion  delivered  in  this  case,  as  attaches  a  hostile  char- 
acter to  the  property  of  an  American  citizen  continu- 
ing, after  the  declaration  of  war,  to  reside  and  trade  in 
the  country  of  the  enemy.  But  from  so  much  of  that 
opinion  as  subjects  to  confiscation  the  property  of  a  citi- 
zen shipped  before  a  knowledge  of  the  war,  and  which 
disallows  the  defense  founded  on  the  intention  to  change 
his  domicile  and  to  return  to  the  United  States,  mani- 
fested in  a  suflScient  manner,  and  within  a  reasonable 
time  after  knowledge  of  the  war,  although  it  be  subse- 
quent to  the  capture,  I  feel  myself  compelled  to  dissent." 
(8  Cranch  288.) 

If  a  neutral  has  a  house  of  trade  within  the  enemy's 
territory  or  is  partner  in  such  a  house,  this  is  consid- 

*  HoQMti  of  trade. 

ered  as  being  of  suflScient  advantage  to  the  enemy  that, 
flo  far  as  his  relation  to  the  goods  is  concerned,  enemy 
character  is  attributed  to  him  and  the  goods  may  be 
seized  as  enemy  goods.  Upon  this  point  Justice  Story 
says:  "It  has  long  been  decided,  in  the  courts  of  ad- 
jniralty,  that  the  property  of  a  house  of  trade,  estab- 
lished in  the  enemy's  country,  is  condemnable,  as  prize, 
whatever  may  be  the  domicile  of  the  partners.  The 
trade  of  such  a  house  is  deemed  essentially  a  hostile 
trade,  and  the  property  engaged  in  it  is,  therefore,  treat- 
ed as  enemy's  property,  notwithstanding  the  neutral 
domicile  of  any  of  the  company.  The  rule,  then,  being 
inflexibly  settled,  we  do  not  now  feel  at  liberty  to  depart 
from  it,  whatever  doubt  might  have  been  entertained  if 


488  INTERNATIONAL  LAW. 

the  case  were  entirely  new. ' '  (The  Freandschaft,  4  Wheat- 
on,  105.)  This  rule  will  probably  continue  in  force  un- 
til all  private  property  at  sea^  barring  contraband,  is 
exempt  from  capture. 

The  land  of  a  neutral  which  is  within  the  jurisdic- 
^     tion  of  the  enemy  partakes  as  much  of  enemy  character 
witmn^  enemy    ^s  land  owued  by  the  subjects  of  the  enemy,  for  in  both 
terrttoiy.  cases  the  produce  of  the  land  goes  to  increase  the  re- 

sources of  the  enemy.  Such  produce  is  said  to  partake 
of  the  enemy  character  by  virtue  of  its  origin.  The  neu- 
tral owner  cannot  impress  his  neutral  character  upon 
the  soil  within  the  limits  of  enemy  territory,  for  the 
reason  that  the  enemy  may  by  taxes  take  the  entire 
produce  of  the  soil  regardless  of  the  character  of  the 
owner.  This  holds  true  whether  the  land  is  within  the 
original  limits  of  the  enemy  state  or  within  territory 
held  by  it  in  military  occupation.  Even  the  subjects 
of  the  state  from  which  it  is  taken  are  for  certain  pur- 
poses treated  as  enemies,  e.  g.,  goods  shipped  by  them 
may  be  captured  as  enemy  property  and  may  be  made 
to  pay  the  custom's  duties  if  shipped  into  the  ports  of 
a  state  from  which  the  territory  has  been  wrested.  On  this 
Sir  William  Scott  says:  "It  cannot  be  doubted  that 
there  are  transactions  so  radically  and  fundamentally 
national  as  to  impress  the  national  character,  independ- 
ent ^f  peace  or  war,  and  the  local  residence  of  the  par- 
ties. The  produce  of  a  man's  own  plantation  in  the 
colony  of  the  enemy,  though  shipped  in  time  of  peace, 
is  liable  to  be  considered  as  property  of  the  enemy,  by 
reason  that  the  proprietor  has  incorporated  himself  with 
the  permanent  interests  of  the  nation  as  holder  of  the 
soil  and  is  to  be  taken  as  a  part  of  that  country,  in  that 
particular  transaction,  ind^endent  of  his  personal  resi- 
dence or  occupation."     And  with  greater  clearness  Jus- 
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tice  Marshall  states  the  rule,  in  9  Cranch  195,  as  fol- 
lows: "Some  doubt  has  been  suggested  whether  Santa 
Cruz,  while  in  the  possession  of  Great  Britain,  could 
properly  be  considered  as  a  British  island.  But,  for 
this  doubt  there  can  be  no  foundation.  Although  acqui- 
sitions made  during  war  are  not  considered  as  perma- 
nent until  confirmed  by  treaty,  yet  to  every  cqmmercial 
and  belligerent  purpose  they  are  considered  as  part  of 
the  domain  of  the  conqueror,  so  long  as  he  retains  pos- 
session and  government  of  them.  The  island  of  Santa 
Cruz,  after  its  capitulation,  remained  a  British  island 
until  it  was  returned  to  Denmark." 

It  is  not  always  easy  to  say  whether  property  in  places 
having  an  ambiguous  sovereignty  has  or  has  not  an 
enemy  character.    For  instance,  there  are  countries  over  _, 

**  '  Places  under 

which  Turkey  still  has  a  nominal  sovereignty  or  suzer-  ambivaous 
ainty,  yet,  if  Turkey  were  to  get  into  war  with  another***^*'*  *^' 
state,  it  is  very  doubtful  if  that  other  state  would  con- 
sider these  countries  as  enemies.  Numerous  disputes  of 
this  nature  have  arisen.  At  one  time  Trieste  belonged 
'  nominally  to  the  German  Confederation  and  actually  to 
Austria,  so  that  when  Austria  and  Sardinia  were  at  war 
it  was  a  disputed  question  whether  the  port  of  Trieste 
was  neutral  or  enemy  territory.  In  all  disputes  of 
this  kind  it  would  seem  that  the  fact  of  control  rather 
than  the  theory  of  sovereignty  should  be  the  determin- 
ing factor.  And  this  rule  is  almost  equally  true  wheth- 
er we  consider  it  from  the  standpoint  of  peaceful  or 
belligerent  purposes;  but  whatever  quibbles  there  may 
be  with  reference  to  the  former,  it  certainly  holds  good 
with  reference  to  the  latter. 

But  not  only  by  its  origin  and  location  may  property 
acquire  enemy  character,  such  character  may  be  ac- 
quired by  the  use  to  which  property  is  put  or  by  the 
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dealings  concerning  it.     The  ship  of  a  neutral  if  manned 

by  an  enemy  captain  and  crew  and  engaged  in  enemy 

isnemy  char-     commerce  would  undoubtedly  acquire  an  enemy  char- 

b^*nM^to*\rhioh  actcF,  80  that  if  capture<l  it  would  be  condemned'  and 

nentrli V'nt     ^'onfiscatcd  as  cncmy  property.    Likewise,  neutral  goods 

when  placed  upon  a  warship  of  the  enemy  take  on  the 
(»nemy  character,  but  the  case  is  not  so  clear  where  they 
are  placed  upon  an  armed  merchantman  of  the  enemy. 
The  American  rule  which  is  opposite  to  the  British  is 
laid  down  by  Chief  Justice  Marshall  in  his  opinion  in 
the  case  of  The  Nereide  ( 9  Cranch  388  j .  After  review- 
ing the  facts  and  evidence,  he  says:  "That  a  neutral 
may  lawfully  put  his  goods  on  board  a  belligerent  ship 
for  conveyance  on  the  ocean  is  universally  recognized 
as  the  original  rule  of  the  law  of  nations.  It  is  deemed 
of  much  importance  that  the  rule  is  universally  laid 
down  in  terms  which  comprehend  an  armed  as  well  as 
an  unarmed  vessel ;  and  that  armed  vessels  have  never 
been  excepted  from  it.  In  point  of  fact,  it  is  believed 
that  a  belligerent  merchant  vessel  rarely  sails  unarmed, 
so  that  this  exception  from  the  rule  would  be  greater 
than  the  rule  itself.  At  all  events  the  number  of  those 
who  are  armed  and  who  sail  under  convoy  is  too  great 
not  to  have  attracted  the  attention  of  writers  on  public 
law.  The  antiquity  of  the  rule  is  certainly  not  unwor- 
thy of  consideration.  It  is  to  be  traced  back  to  the  time 
when  almost  every  merchantman  was  in  a  condition  for 
self-defense,  and  the  implements  of  war  were  so  light 
and  so  cheap,  that  scarcely  any  would  sail  without  them. 
A  belligerent  has  a  perfect  right  to  arm  in  his  own  de- 
fense ;  and  a  neutral  has  a  perfect  right  to  transport  his 
goods  in  a  belligerent  vessel.  The  neutral  has  no  con- 
trol over  the  belligerent  right  to  arm — ought  he  to  be  ac- 
countable for  the  exercise  cf  it?"    In  his  strong  dissent- 
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ing  opinion  in  this  case  Justice  Story  states  what  seems 
to  be  the  better  law,  viz.,  the  belligerent  has  the  right  to 
search  merchant  vessels  so  as  to  see  whether  or  not  they 
have  on  board  contraband  of  war  and  that  as  the  neu- 
tral has  no  right  to  resist  this  with  force  it  has  no  right 
to  avail  itself  of  the  force  of  another  for  the  purpose  of 
resisting  it. 

The  property  of  an  enemy  is  not  divested  of  its  enemy 
character  by  a  transfer  to  a  neutral  during  war  or  in  xramfer  of 
contemplation  of  war.  This  rule  is  laid  down  with  great-  e"»«™y  property 

,         during  war. 

er  strictness  by  France  than  by  most  other  countries. 
There  is  a  strong  temptation  to  transfer  merchant 
vessels  to  a  neutral  as  soon  as  war  breaks  out  or  seems 
certain  to  break  out.  In  this  case  the  French  law  re- 
quires that  the  sale  in  order  to  change  the  character  of 
the  vessel  from  enemy  to  neutral,  must  be  proved  by 
valid  and  authentic  instruments  made  before  the  buy- 
ers could  have  knowledge  of  the  outbreak  of  war,  and 
the  transfer  must  also  have  been  registered  by  a  public 
officer.  In  the  United  States  and  England  the  right 
to  make  a  bona  fide  transfer  of  a  vessel  from  an  enemy 
to  a  neutral  is  recognized,  but  the  transfer  is  invalidated 
by  any  express  or  implied  agreement  that  the  transferor 
is  to  retain  any  interest  in  the  vessel  or  its  profits  or  to 
be  entitled  to  a  re-transfer  of  it  at  the  close  of  hosilities. 
Transfers  during  peace  being  prima  facie  valid,  if  a  com- 
plete transfer  is  made  at  any  time,  before  the  actual 
outbreak  of  war,  such  transfer  is  good,  unless  the  cir- 
cumstances surrounding  the  case  are  such  as  to  show 
that  the  vendor  and  purchaser  entered  into  the  contract 
in  contemplation  of  war. 

The  transfer  by  the  enemy  of  his  goods  that  are  in 
transit  upon  the  ocean  is  invalid  as  against  a  belligerent 
unless  the  transfer  is  so  complete  that  the  transferee 


492  INTERNATIOyAL  LAW. 


has  actually  taken  possession  of  the  goods.  The  reason 
Tnmatmr  of  for  this  is  to  remove  the  very  strong  temptation  to 
tauMtt  "w^tiw  niake  fraudulent  transfers  to  a  neutral  in  order  to  dis- 
•**^*  guise  the  character  of  the  goods  and  protect  them  from 

capture.  The  rule,  and  the  reason  for  it,  is  stated  very 
clearly  by  Sir  William  Scott  in  the  case  of  the  Vrow 
Margaretha  (1  Robinson,  336):  ''That  a  transfer  of 
the  bill  of  lading,  with  a  contract  of  sale  accompanying 
it,  may  transfer  the  property  in  the  ordinary  course  of 
things,  so  as  effectually  to  bind  the  parties,  and  all 
others,  cannot  well  be  doubted.  When  war  intervenes 
another  rule  is  set  up  by  the  Courts  of  Admiralty,  which 
interferes  with  the  ordinary  practice.  In  a  state  of  war, 
existing  or  imminent^  it  is  held  that  the  property  shall 
be  deemed  to  continue  as  it  was  at  the  time  of  shipment 
till  the  actual  delivery ;  this  arises  out  of  the  state  of  war, 
which  gives  the  belligerent  the  right  to  stop  the  goods  of 
his  enemy.  If  such  a  rule  did  not  exist  all  goods  shipped 
in  the  enemy's  country  would  be  protected  by  transfers 
which  it  would  be  impossible  to  detect.  It  is  on  that 
principle  held,  I  believe,  as  a  general  rule,  that  prop- 
erty cannot  be  converted  in  transit;  and  in  that  sense 
I  recognize  it  as  the  rule  of  this  Court."  The  rule 
as  here  laid  down  accords  with  that  adhered  to  by  the 
United  States. 

In  shipping  goods  to  any  enemy's  country  during  war, 

the  general  rule  that  the  shipper  delivers  the  goods  to 

speeuaacTM-    the  master  of  the  vessel  as  agent  of  the  consignee  so 

™2^^*"  ^^^that  they  at  once  become  enemy  goods  cannot  be  departed 

•nemy's   ooun-  from  by  spccial  agreement  as  it  can  during  peace.    If 

such  special  agreements  were  allowed  during  war  the 
door  to  fraud  would  at  once  be  opened  and  nearly  all 
goods  shipped  to  the  enemy  would  be  protected  by  the 
neutrality  of  the  shipper.    This  rule  and  the  preceding 
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one  have  lost  much  of  their  importance  since  the  adop- 
tion of  the  rule  by  the  Paris  Conference  exempting 
enemy  goods  on  neutral  ships  from  seizure. 


THE  VENUS. 
(8  Crancby  258.) 

THE     ACQUISITION    AND    CONSEQUENCES    OF     ENEMY     CHAR- 

ACTEB  DUB   TO   DOMICILE. 

The  great  question  involved  in  this,  and  many  other 
of  the  prize  cases  which  have  been  argued  is,  whether  the 
property  of  these  claimants  who  were  settled  in  Great 
Britain,  and  engaged  in  the  commerce  of  that  country, 
shipped  before  they  had  a  knowledge  of  the  war,  but 
which  was  captured,  after  the  declaration  of  war,  by 
an  American  cruiser,  ought  to  be  condemned  as  lawful 
prize.  It  is  contended  by  the  captors  that  as  these  claim- 
ants had  gained  a  domicile  in  Great  Britain,  and  con- 
tinued to  enjoy  it  up  to  the  time  when  war  was  de- 
clared, and  when  these  captures  were  made,  they  must 
be  considered  as  British  subjects,  in  reference  to  this 
property,  and,  consequently,  that  it  may  legally  be 
seized  as  prize  of  war,  in  like  manner  as  if  it  had  be- 
longed to  real  British  subjects.  But,  if  not  so,  it  is 
then  insisted  that  these  claimants  having,  after  their 
naturalization  in  the  United  States,  returned  to  Great 
Britain,  the  country  of  their  birth,  and  there  resettled 
themselves,  they  became  reintegrated  British  subjects, 
and  ought  to  be  considered  by  this  Court  in  the  same 
light  as  if  they  had  never  emigrated.  On  the  other  side 
it  is  argued  that  American  citizens  settled  in  the  coun- 
try of  the  enemy,  as  these  persons  were,  at  the  time  war 
was  declared,  entitled  to  a  reasonable  time  to  elect,  after 
they  knew  of  the  war,  to  remain  there,  or  to  return  to  the 
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United  States ;  and  that,  until  such  an  election  was^  bona 
fide  made,  the  Courts  of  this  country  are  bound  to  con- 
sider them  as  American  citizens,  and  their  proi)erty 
shipped  before  they  had  an  opportunity  to  make  this 
election,  as  being  protected  against  American  capture. 

There  being  no  dispute  as  to  the  facts  upon  which  the 
domicile  of  these  claimants  is  asserted,  the  questions  of 
law^  alone  remain  to  be  considered.  They  are  two.  First, 
By  what  means,  and  to  what  extent,  a  national  character 
may  be  impressced  upon  a  person,  different  from  that 
which  permanent  allegiance  gives  him?  And  secondly. 
What  are  the  legal  consequences  to  which  this  acquired 
character  may  expose  him,  in  the  event  of  the  w^ar  taking 
place  between  the  country  of  his  residence  and  that 
of  his  birth,  or  in  which  he  had  been  naturalized? 

1.  The  writers  upon  the  law  of  nations  distinguish 
between  a  temporary  residence  in  a  foreign  country,  for 
a  special  purpose,  and  a  residence  accompanied  with 
an  intention  to  make  it  a  permanent  place  of  abode. 
The  latter  is  styled  by  Vattel,  domicile,  which  he  defines 
to  be  "a  habitation  fixed  in  any  place,  with  an  intention 
of  always  staying  there."  Such  a  person,  says  this 
author,  becomes  a  member  of  the  new  society,  at  least 
as  a  permanent  inhabitant,  and  is  a  kind  of  citizen  of 
an  inferior  order  from  the  native  citizens;  but,  is  never- 
theless, united  and  subject  to  the  society,  without  par- 
ticipating in  all  its  advantages.  This  right  of  domicile, 
he  continues,  is  not  established,  unless  the  person  makes 
sufficiently  known  his  intention  of  fixing  there,  either 
tacitly  or  by  an  express  declaration.  Vatt,  pp.  92,  93. 
Grotius  nowhere  uses  the  word  domicile,  but  he  also 
distinguishes  between  those  who  stay  in  a  foreign  coun- 
try by  the  necessity  of  their  affairs,  or  from  any  other 
temporary  cause,  and  those  who  reside  there  from  a 
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permanent  cause.  The  former  he  denominates  strangers, 
and  the  latter,  subjects;  and  it  will  presently  be  seen, 
by  a  reference  to  the  same  author,  what  different  con- 
sequences these  two  characters  draw  after  them. 

The  doctrine  of  the  prize  courts,  as  well  as  of  the 
Courts  of  common  law,  in  England,  which,  it  was  hinted, 
if  not  asserted,  in  argument,  had  no  authority  of  uni- 
versal law  to  stand  upon,  is  the  same  with  what  is  stated 
by  the  above  writers ;  except  that  it  is  less  general,  and 
confines  the  consequences  resulting  from  the  acquired 
character  to  the  property  of  those  persons  engaged  in 
the  commerce  of  the  country  in  which  they  reside. 

If  it  is  decided  by  those  Courts,  that  whilst  an  English- 
man or  a  neutral,  resides  in  a  hostile  country,  he  is  a 
subject  of  that  country,  and  is  to  be  considered  (even 
by  his  own  native  country,  in  the  former  case)  as5  having 
a  hostile  character  impressed  upon  him. 

2.  The  question  is,  what  are  the  consequences  to 
which  this  acquired  domicile  may  legally  expose  the 
person  entitled  to  it,  in  the  event  of  war  taking  place 
between  the  government  under  which  he  resides  and 
that  to  which  he  owes  a  permanent  allegience?  A  neutral 
in  his  situation,  if  he  should  engage  in  open  hostilities 
with  the  other  belligerent,  would  be  considered  and 
treated  as  an  enemy.  A  citizen  of  the  other  belligerent 
could  not  be  so  considered  because  he  could  not,  by  any 
act  of  hostility,  render  himself,  strictly  speaking,  an 
enemy,  contrary  to  his  permanent  allegiance.  But  al- 
though he  cannot  be  considered  an  enemy,  in  the  strict 
sense  of  the  word,  yet  he  is  deemed  such,  with  reference 
to  the  seizure  of  so  much  of  his  property  concerned  in 
the  trade  of  the  enemy,  as  is  connected  with  his  residence. 
It  is  found  adhering  to  the  enemy.  He  is  himself  adher- 
ing to  the  enemy,  although  not  criminally  so,  unless  he 


496  INTERNATIONAL  LAW. 

engages  in  acts  of  hostility  against  his  native  country,  or, 
probably,  refuses,  when  required  by  his  country,  to  re- 
turn. The  same  rule,  as  to  property  engaged  in  the  com- 
merce of  the  enemy,  applies  to  neutrals,  and  for  the  same 
reason.  The  converse  of  this  rule  inevitably  applies  to 
the  subject  of  a  belligerent  state  domiciled  in  a  neutral 
country;  he  is  deemed  a  neutral  by  both  belligerents, 
with  reference  to  the  trade  which  he  carries  on  with  the 
adverse  belligerent,  and  with  all  the  rest  of  the  world. 


THE  PHOENIX. 
(6  Robinson's  Admiralty  Reports,  85.) 

FRODUGB  OF    ENEMY   SOIL,  THOUGH  OWNED  BT  A  NEUTRAL, 

TAKES   ON   ENEMY  CHARACTER. 

This  was  a  case  of  a  claim,  given  on  behalf  of  persons 
in  Germany,  for  property  taken  on  a  voyage  from  Suri- 
nam to  Holland,  and  described  to  be  the  produce  of  their 
estates  in  Surinam. 

Judgment. 

Sir  W.  Scott. — If  the  claimants  had  averred,  that  they 
made  their  establishment  at  Surinam  during  the  time 
whilst  the  colony  was  under  British  possession,  the  ques- 
tion would  have  arisen  whether  the  terms  of  the  Treaty, 
which  are  very  general,  and  not  confined  to  British  set- 
tlements only,  should  be  construed  to  apply  to  the  prop- 
erty of  all  persons  making  their  establishment  there 
during  that  period.  It  is  not  averred,  that  the  claimants 
had  becomcf  possessed  of  these  plantations  during  that 
time.  They  only  say,  that  the  plantations  had  fallen  to 
them  by  descent  and  devolution  of  the  estate  of  a  person 
in  Holland.  Certainly,  nothing  can  be  more  decided, 
and  fixed  as  the  principle  of  this  Court,  and  of  the  Su- 
preme Court,  upon  very  solemn  arguments  there  than 
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that  the  possession  of  the  soil  does  impress  upon  the 
owner  the  character  of  the  country,  as  far  as  the  produce 
of  that  plantation  is  concerned,  in  its  transportation  to 
another  country,  whatever  the  local  residence  of  the 
owner  may  be.  This  has  been  so  repeatedly  decided  both 
in  this  and  in  the  Supreme  Court,  that  it  is  no  longer 
open  to  discussion.  No  question  can  be  made  upon  the 
point  of  law  at  this  day.  In  the  present  case  the  estates 
are  described  to  have  been  acquired  by  descent;  and 
as  such  they  are  by  no  means  marked  out  as  entitled  to 
any  favorable  distinction.  If  they  had  been  a  late  ac- 
quisition, there  might  have  been  room  for  the  supposi- 
tion that  they  had  been  acquired  whilst  the  place  was 
in  British  possession,  and  that  the  owner  had  been  in- 
duced, by  that  circumstance,  to  form  an  establishment 
there,  under  the  faith  and  protection  of  the  British  Gov- 
ernment. Having  fallen  by  descent  on  these  persons 
from  their  ancestors  in  Holland,  these  plantations  mu^t 
be  considered  to  carry  with  them  the  disadvantages,  as 
well  as  the  advantages,  of  the  Dutch  character.  Noth- 
ing is  averred  respecting  the  time  of  possession,  and 
therefore  the  question  in  the  treaty  cannot  arise.  As 
the  produce  of  the  claimant's  own  plantation  in  the  col- 
ony of  the  enemy,  this  property  must  fall  under  the 
general  law,  and  be  pronounced  subject  to  condemna- 
tion, 

82 


CHAPTER  Vm. 

INTERCOURSE  DURING  WAR. 

We  have  already  seen  that  with  the  beginning  of  war 
intercourse  between  the  belligerents  is  cut  oflf.  The  ap- 
iity  for  peal  to  force  puts  an  end  to  all  diplomatic  and  commer- 
[^o/*on"  **  ^^^^  relations  between  the  parties.  But  this  strict  rule 
interaoiin*.       is   departed  from   partly   upon    the   ground  of  necessity 

and  partly  upon  the  ground  of  convenience-  Were  it 
not,  war  would  degenerate  into  carnage  and  peace  would 
result  only  from  extermination  of  the  opposing  force- 
It  is  therefore  fitting  that  we  inquire  by  what  authority 
the  rule  may  be  suspended,  the  purposes  for  which  it 
may  be  suspended^  how  a  suspension  is  brought  about 
and  how  such  agreements. are  interpreted. 

The  authority  to  suspend  the    rule    depends     upon 
Anthorttyto      whether  such  suspension  is  general  or  special.     If  cen- 

•asp«nd  the  role.  x  ^  c  o 

eral,  it  must  be  by  the  highest  authority  in  the  state.  In 
the  United  States,  the  President,  by  virtue  of  his  posi- 
tion as  commander-in-chief  of  the  army  and  navy,  has 
the  authority  to  agree  to  a  general  suspension  of  the 
rule.  If  the  suspension  is  confined  to  a  small  area,  i.  e. 
is  8pe<*ial,  the  highest  commanding  officer  in  that  dis- 
trict hfls  authority  to  agree  to  it  for  certain  purposes. 
Thud  any  commander  may  grant  passports  or  safe-conducts 
to  subjects  of  the  enemy  which  will  furnish  them  protection 
within  the  area  under  his  control. 

The  purposes  for  which  the  rule  of  non-intercourse  is 
suspended  are  either  for  reasons  of  humanity  or  for  com- 
parpoies  for      mcrcial  purposcs.     Under  the  first  of  these  would  be 
nMplTnded!^^  ^  included  a  suspension  of  arms  for  the  purpose  of  bury- 
ing the  dead  and  removing  the  wounded ;  receiving  flags 
(498) 
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of  truce^  which  facilitate  negotiations  looking  to  the 
avoidance  of  useless  slaughter;  cartels,  truces  and  capit- 
ulations, which  result  from  these  negotiations.    Under 
the  second  head  we  have  licenses  to  trade. 
A  suspension  of  arms  is  the  term  used  to  designate 

Snspcnsioii  of 

a  temporary  suspension  of  hostilities  by  agreement  be-arm». 
tween  the  opposing  forces.  This  is  intended  to  be  of 
short  duration  and  the  most  common  purpose  for  which 
it  is  agreed  upon  is  to  enable  the  contending  parties  to 
care  for  their  wounded  and  to  bury  their  dead.  The 
granting  of  such  a  suspension  is  obligatory  upon  neither 
side,  but,  unless  there  are  strong  strategic  reasons  for 
refusing,  it  has  become  customary  between  civilized 
states  to  grant  such  a  request  when  made. 

A  flag  of  truce  is  a  white  flag  used  by  either  side  as 
a  signal  that  it  wishes  to  confer  with  the  other.  The  inag»  of  trnoe. 
usual  custom  is  for  the  bearer  of  the  flag  to  approach 
the  enemy's  lines  accompanied  by  a  trumpeter,  bugler, 
or  drummer,  and  if  need  be  an  interpreter.  It  is  obliga- 
tory in  civilized  warfare  not  to  fire  upon  any  one  under 
a  flag  of  truce,  unless  either  he  has  been  warned  that  no 
conference  is  desired  or  there  is  overwhelming  reason 
for  believing  that  he  is  not  acting  in  good  faith.  The 
Conference  at  The  Hague  made  the  following  provisions 
concerning  flags  of  truce : 

Art.  32.  An  individual  is  considered  as  bearing  a 
flag  of  truce  who  is  authorized  by  one  of  the  belligerents 
to  enter  into  communication  with  the  other,  and  who 
carries  a  white  flag.  He  has  a  right  to  inviolability,  as 
well  as  the  trumpeter,  bugler,  or  drummer  who  may 
accompany  him. 

Art.  33.  The  chief  to  whom  a  flag  of  truce  is  sent  is 
not  obliged  to  receive  it  in  all  circumstances.  He  can 
take  all  steps  necessary  to  prevent  the  envoy  taking  ad- 
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vantage  of  his  mission  to  obtain  information.  In  case 
of  abuse  he  has  the  right  to  detain  the  envoy  tempor- 
arily. 

Art  34.    The  envoy  loses  his  rights  of  inviolability 
if  it  is  proved  beyond  doubt  that  he  has  taken  advantage 

«  of  his  privileged  position  to  provoke  or  commit  an  act 

of  treachery. 

Cartels  are  agreements  entered  into  during  war,  or 

ctaruto.  sometimes  in  anticipation  of  it^  for  the  purpose  of  regu- 

lating the  formalities  to  be  observed  in  the  reception 
of  flags  of  truce,  the  exchange  of  prisoners,  and  the 
communication  between  belligerents  by  post,  telephone, 
telegraph,  etc.  Cartel  ships  are  ships  used  for  the  pur- 
pose of  carrying  prisoners  between  places  agreed  upon 
in  the  terms  of  exchange.  While  used  for  this  purjwse 
they  are  not  subject  to  capture,  but  if  they  take  advan- 
tage of  their  privileges  for  the  purpose  of  carrying  on 
commerce  they  lose  their  character  of  inviolability  and 
become  subject  to  capture. 

If  there  is  a  suspension  of  hostilities  for  a  consider- 

Triioe  or  armto-  ^y^i^  j jjj^g  ^ut  not  legally  intended  as  a  permanent  peace, 

we  have  a  truce  or  armistice.  This  may  be  either  gen- 
eral or  special.  Whatever  deception  may  be  permissi- 
ble during  hostilities,  good  faith  is  always  to  be  observed 
during  a  truce.  Apart  from  agreements  to  the  con- 
trary, anything  may  be  done  within  the  district  em- 
braced which  could  have  been  done  without  interruption 
from  the  enemy  during  the  continuance  of  hostilities. 
Thus,  supplies  and  reinforcements  may  be  brought  up,  if 
the  road  by  which  they  are  brought  was  not  commanded 
by  the  enemy's  fire  during  hostilities.  So  also,  fortifi- 
cations may  be  constructed  or  strengthened,  if  the  work 
could  not  have  been  interrupted  by  the  enemy's  fire  dur- 
ing hostilities. 
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A  question  which  has  occasioned  considerable  dispute 
is  whether  or  not  a  besieged  town  may,  apart  from  agree- 
ment, bring  in  as  much  provisions  as  are  being  con- FroTi«ioning 
sumed  during  the  continuance  of  the  truce,  provided  duriX  truw**^" 
they  could  not  have  been  brought  in  during  hostilities. 
Those  who  answer  the  question  in  the  affirmative  base 
their  conclusion  upon  the  grounds  that  the  place  should 
not  be  left  in  a  worse  condition  as  a  result  of  the  armis- 
tice. Those  who  answer  it  in  the  negative  argue  that 
as  starvation  is  one  of  the  permissible  ways  for  reducing  / 

a  besieged  town,  the  besieged  has  no  right  to  insist  upon 
its  interruption  by  reason  of  an  armistice  for  which 
he  himself  has  asked,  and  it  is  almost  invariable  that 
the  armistice  is  asked  for  by  the  besieged  and  not  by 
the  besieger.  As  the  consumption  of  provisions  is  some- 
thing which  the  besieged  can  readily  foresee  it  would 
seem  that  he  should  take  this  into  account  when  he 
asks  for  an  armistice  and  unless  he  can  secure  by  agree- 
ment the  right  to  revictual  he  does  not  have  the  right 
During  the  siege  of  Paris,  Prussia  refused  the  request 
of  the  neutral  powers  for  a  revictualing  of  the  city  to 
the  extent  of  what  would  be  consumed  during  the  armis- 
tice. 

The  terms  of  a  truce  are  to  be  interpreted  strictly,  as 
are  all  agreements  for  a  suspension  of  the  rule  of  non- 
intercourse.  Any  material  deviation  from  the  main 
terms  under  which  a  truce  is  granted  may  be  considered  mtcrprotatioM 
a  sufficient  reason  for  terminating  the  truce.  Thus,  if ""  *""*' 
either  party  is  making  use  of  the  armistice  for  the  pur- 
I)ose  of  strengthening  their  position  rather  than  for 
the  purpose  for  which  it  was  reasonably  intended,  the 
other  may  consider  the  truce  as  terminated  and  re-com- 
mence hostilities. 

The  time  when  a  truce  begins  is  usually  stated  in  the 
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agreement  If  not,  it  is  binding  upon  the  parties  as 
soon  as  the  agreement  is  reached,  and  upon  private  in- 
dividuals affected  by  it,  as  soon  as  they  receive  knowl- 
*"  *"  '  edge  of  it.  If  the  area  affected  is  large,  provision  is 
made  for  its  going  into  effect  at  diifferent  times  in  differ- 
ent places-  The  need  for  a  provision  of  this  sort  is  by 
no  means  as  great  as  it  once  was.  If  there  is  a  time 
mentioned  for  the  ending  of  the  truce,  it  ends  at  that 
time  without  any  notification.  But  if  either  party 
wishes  to  bring  it  to  an  end  sooner,  fairness  demands 
that  he  give  the  other  reasonable  notice.  What  is  rea- 
sonable notice  depends  upon  the  circumstances.  If  the 
termination  is  brought  about  by  gross  violations  of  the 
terms  of  the  truce,  the  notice  may  be  very  short  and  in 
extreme  cases  may  take  the  form  of  "a  whiflf  of  grai)e." 
proTtaioBs  of  ^'^^  Conference  at  The  Hague  agreed  upon  the  foUow- 
Th«  hacm        ing  provisions  for  the  regulation  of  armistices. 

Art.  36.  An  armistice  suspends  military  operations 
by  mutual  agreement  between  the  belligerent  partiea 
If  its  duration  is  not  fixed,  the  belligerent  parties  can 
resume  oi>erations  at  any  time,  provided  always  the  ene- 
my is  warned  within  the  time  agreed  upon,  in  accord- 
ance with  the  terms  of  the  armistice. 

Art.  37.  An  armistice  may  be  general  or  local.  The 
first  suspends  all  military  operations  of  the  belligerent 
states;  the  second  onlv  those  between  certain  fractions 
of  the  belligerent  armies,  and  in  a  fixed  radius. 

Art.  38.  An  armistice  must  be  notified  oflftcially,  and 
in  good  time,  to  the  competent  authorities  and  the 
troops.  Hostilities  are  suspended  immediately  after  the 
notification,  or  on  a  fixed  date. 

Art.  39.  It  is  for  the  contracting  parties  to  settle  in 
the  terms  of  the  armistice  what  communications  may 
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be  held,  in  the  theatre  of  war,  with  the  population  and 
with  each  other. 

Art.  40.  Any  serious  violation  of  the  armistice  by 
one  of  the  parties  gives  the  other  party  the  right  to  de- 
nounce it,  and  even,  in  case  of  urgency,  to  recommence 
hostilities  at  once. 

Art.  41.  A  violation  of  the  terms  of  the  armistice  by 
private  individuals,  acting  on  their  own  initiative,  only 
confers  the  right  of  demanding  the  punishment  of  the 
offenders,  and,  if  necessary,  indemnity  for  the  losses 
sustained. 

Capitulations  is  the  term  applied  to  the  agreement 
of  a  military  or  naval  force  or  of  a  fortified  place  to 

Capitulatloiuk 

surrender  upon  conditions.  It  was  formerly  an  almost 
invariable  rule  to  insert  in  capitulations  a  promise  that 
the  lives  of  those  who  had  surrendered  w^ould  be  spared, 
but  this  is  no  longer  necessary  as  tbe  victor  is  under  both 
legal  and  moral  obligation  to  do  that  much  without  any 
agreement.  The  capitulations  may  of  course  contain 
any  provisions  to  which  the  parties  agree  and  if  not  con- 
trary to  law,  these  conditions  will  be  binding.  But  a 
most  common  condition  is  that  the  conquered  shall  be 
granted  "all  the  honors  of  war,"  this  means  that  they 
will  be  allowed  to  march  out  carrying  their  arms,  with 
colors  flying  and  drums  beating.  A  noteworthy  example 
of  the  granting  of  far  more  generous  terms  than  the 
vanquished  could  in  reason  have  demanded  is  to  be 
found  in  the  terms  given  by  Grant  to  Lee's  army.  Also 
a  very  recent  example  is  furnished  by  the  capitulations 
of  Port  Arthur.  Undoubtedly  the  Japanese  would  have 
been  w^arranted,  had  they  chose  to  exercise  their  right, 
in  holding  the  Russian  officers  as  well  as  the  privates 
prisoners  of  war. 

As  to  the  authority  to  enter  into  capitulations,  the 
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El  Ariflli. 
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general  rule  is  well  settled  that  it  must  be  the  highest 
officer  in  command  in  the  place  where  the  capitulation 
is  entered  into.  But  as  the  highest  officer  in 
command  may  be,  as  Sampson  at  the  naval 
battle  off  Santiago,  theoretically  present  but  actually 
absent,  disputes  sometimes  arise.  Perhaps  the  most  cel- 
ebrated dispute  along  this  line  is  that  concerning  the 
capitulation  of  El  Arish.  In  this  case,  orders  had  been 
sent  by  the  British  government,  in  December,  1799,  to 
Lord  Keith,  the  commander-in-chief  of  the  British  naval 
forces  in  the  Mediterranean  not  to  grant  to  the  French 
troops  in  Egypt  any  terms  more  favorable  than  a  sur- 
render as  prisoners  of  war.  This  order  was  communi- 
cated on  February  22,  1800,  to  Sir  Sidney  Smith,  the 
British  Admiral  operating  in  Egyptian  waters.  In  the 
meantime  he  had  accepted  the  capitulation  of  the  French 
General,  Kleber,  according  to  the  terms  of  which  the 
French  troops  were  to  be  permitted  to  go  home  and  to 
take  with  them  their  baggage  and  other  property.  As 
this  capitulation  had  been  entered  into  by  Smith  with- 
out the  consent  of  his  superior  officer.  Lord  Keith,  the 
British  government  refused  at  first  to  be  bound  by  it,  yet 
in  order  to  avoid  the  imputation  of  bad  faith  finally  con- 
sented to  it.  But  by  this  time  the  French  had  gained  a 
decisive  victory  at  Heliopolis,  and  refused  to  be  bound 
by  the  capitulation,  as  they  were  warranted  in  doing 
because  of  the  changed  conditions.  Such  an  unfortu- 
nate combination  of  facts  could  hardly  occur  in  these 
days  of  cables  and  wireless  telegraphy. 

An  officer  having  authority  to  enter  into  capitulations 
may  exceed  his  authority  by  agreeing  to  terms  which 
are  at  variance  with  his  instructions,  or  by  inserting 
conditions  of  a  political  rather  than  a  military  nature, 
e.  g.»  when  General  Sherman   accepted   the   capitulation 
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of  General  Johnston  upon  condition  that  if  the  Con- 
federate army  would  immediately  disband  and  place 
their  arms  in  the  state  arsenals,  the  Federal  government 
would  recognize  those  state  governments  which  would 
again  submit  to  Federal  authority  and  would  guarantee 
the  civil  and  political  rights  of  their  people.  Such  a 
capitulation  is  merely  a  sponsion,  in  so  far  as  it  is  in 
excess  of  the  powers  of  the  commander,  and  must  be  rat- 
ified by  his  government  before  it  becomes  binding.  Oth- 
er celebrated  examples  of  sponsions  are  the  compact 
made  at  the  Caudine  Forks  by  the  Roman  Consuls  with 
the  Samnites  and  that  at  Closter  Seven  between  the 
Duke  of  Cumberland  and  Marshal  Richelieu.  In  both 
these  cases  their  governments  refused  to  ratify  the 
agreements,  and  in  the  former  case  the  consuls  were 
delivered  over  to  the  Samnites  and  hostilities  resumed 
by  the  Romans.  The  ground  for  such  repudiation  of 
agreements  is  that  the  other  party  had  an  opportunity 
to  know  that  the  agent  was  exceeding  his  authority  and 
hence  that  ratification  was  necessary  before  the  agree- 
ment was  binding. 

Licenses  to  trade  are  permissions  to  carry  on  commer- 
cial intercourse  which  is  prohibited  by  the  rules  of  war. 

Ijioenses  to 

These  also  may  be  either  general  or  special.  The  former  trade, 
are  granted  only  by  the  head  of  the  state  and  include 
either  all  of  the  citizens  of  the  state  granting  them  or 
all  neutral  or  enemy  citizens  to  trade  in  particular  arti- 
cles or  districts.  The  latter  are  usually  granted  by  the 
head  of  the  state,  but  may  be  granted  by  a  commander 
within  the  territory  under  his  control,  they  are  permis- 
sions to  particular  individuals  to  do  the  trading  de- 
scribed in  them  and  are  not  transferable,  unless  made 
so  by  express  words.  Both  alike  confer  upon  the  hold- 
er the  right  to  sue  and  be  sued  in  the  courts  of  the  grant- 
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or  and  to  enter  into  such  contractual  relations  as  are 
necessary  to  carry  out  the  powers  granted.  It  is  not 
every  trifling  deviation  from  the  terms  of  a  license  that 
will  forfeit  it,  yet  they  are  construed  rather  strictly  and 
any  material  violation  of  terms,  as  the  use  of  a  ship  of 
one  nationality  where  the  license  provides  only  for  the 
use  of  ships  of  another  nationality,  will  annul  the  li- 
cense. Misrepresentation  in  the  securing  of  a  license 
will  also  annul  it.  If  a  course  is  prescribed  in  the  license 
this  course  must  be  followed,  unless  it  must  be  deviated 
from  for  some  unavoidable  cause,  as  stress  of  weather. 

Licenses  to  trade  were  used  very  largely  during  the 
Napoleonic  wars.  But  now  that  colonial  trade  has 
ceased  to  be  a  monopoly,  and  owing  to  the  changes 
wrought  by  the  Conference  of  Paris,  there  is  now  little 
need  for  such  licenses.  As  the  old  rules  will  in  all  prob- 
ability never  be  reverted  to,  licenses  of  that  sort  may 
fairly  be  said  to  be  almost  obsolete. 


THE  SEA  LION. 
(5  Wallace,  680.) 

AUTHORITT  TO   ISSUE   LICENSES   TO   TRADE. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

The  vessel  and  cargo  were  captured  and  condemned 
as  prize  of  w^ar.  The  appellants  seek  to  reverse  the  de- 
cree upon  the  ground  that  both  were  protected  by  a  li- 
cense. The  validity  and  effect  of  the  alleged  license  is 
the  main  question  to  be  considered. 

Brott  and  Davis  gave  their  affidavit  in  preparatorio. 
They  insist  upon  the  license,  and  allege  that  it  was  their 
intention  to  cause  the  vessel  and  cargo  to  be  taken  to 
New  Orleans.  They  aver  that  they  are  loyal  citizens, 
and  that  no  enemy  of  the  United  States  had  any  interest 
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in  the  vessel  or  cargo.  The  iiffidavit  is  very  full  as  to 
the  procuring  and  transmission  of  the  alleged  license, 
and  as  to  the  loading  of  the  vessel  at  Mobile  by  their 
agents;  but  is  wholly  silent  as  to  who  are  the  owners, 
and  does  not  allege  the  whole  or  any  part  of  the  owner- 
ship to  be  in  themselves.  Under  the  circumstances,  this 
omission  can  hardly  be  deemed  accidental.  It  has  very 
much  the  appearance  of  the  caution  of  a  special  plea. 
Netto  and  Yocum  were  also  examined  in  preparatorio. 

They  repeat  their  belief  as  to  the  ownership,  except 
that  Netto  states  the  turpentine  to  have  belonged  to  him- 
self and  the  crew.  Netto  also  states,  that  after  they  had 
passed  Fort  Morgan,  Yocum  told  him  that  New  Orleans 
was  their  destination,  and  that  he  would  have  obeyed 
Yocum's  order  to  take  the  vessel  there.  Yocum  testifier 
that  he  was  only  supercargo,  and  that  he  was  to  receive 
f 500  for  his  services,  and  that  he  had  no  interest  in  the 
property.  He  said  further,  that  from  what  he  had  heard 
Worne  say  in  Mobile,  his  understanding  was,  that  the 
vessel  and  cargo  belonged  to  Brott,  Davis  &  Shons,  and 
Oliver  &  Worne.  His  instructions  were  to  proceed  to 
the  mouth  of  the  Mississippi — thence  to  communicate 
with  Brott,  Davis  &  Shons,  and  to  await  orders  from 
them.  Hubbel,  one  of  the  passengers,  in  his  examination 
in  preparatorioy  says  that  the  clearance  was  taken  for 
Havana  as  a  blind  to  enable  the  vessel  to  get  away. 
Yocum  told  him  at  Mobile  that  she  was  going  to  New 
Orleans.  As  evidence  of  Yocum's  inti  ntion  to  take  her 
to  the  blockading  fleet,  he  says,  that  when  she  started 
the  wind  was  so  low  that  she  could  not  make  more  than 
two  miles  an  hour,  and  that  hence  it  was  diflicult  to 
prevail  on  the  pilot  to  take  her  out. 

In  regard  to  the  important  fact  last  mentioned  the 
captain  and  supercargo  are  wholly  silent. 
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In  the  light  of  this  testimony,  it  is  difficult  to  resist 
the  conclusion  that  the  vessel  left  Mobile,  with  alterna- 
tive purposes;  one,  if  possible  to  evade  the  blockading 
fleet  and  make  Havana;  the  other,  if  intercepted  and 
seized,  to  set  up  the  license  and  insist  upon  the  pretext, 
that  she  was  proceeding,  under  its  authority,  in  good 
faith  to  New  Orleans.  As  we  shall  not  place  our  judg- 
ment upon  this  ground,  it  is  unnecessary  further  to  pur- 
sue the  subject. 

The  license  relied  upon  is  as  follows: 

Custom  House,  New  Orleans, 
Collector's  Office,  February  16,  1863. 

The  United  States  military  and  other  authorities  at 
New  Orleans  permit  cotton  to  be  received  here  from 
beyond  the  United  States  military  lines,  and  such  cotton 
is  exempt  from  seizure  or  confiscation.  An  order  is 
in  my  hands  from  Major-General  Banks  approving  and 
directing  this  policy.  The  only  condition  imposed  is 
that  cotton  or  other  produce  must  not  be  bought  with 
specie. 

All  cotton  or  other  produce  brought  hither  from  the 
Confederate  lines  by  Brott,  Davis  &  Shons  will  not  be 
interfered  with  in  any  manner,  and  they  can  ship  it 
direct  to  any  foreign  or  domestic  port. 

George  S.  Dennison. 
Special  Agent  of  the  Treas.  Dep't  and  Acting  Collector 
of  Customs. 

Approved.     D.  G-  Farragut,  Rear  Admiral. 

The  effect  of  this  paper  depends  upon  the  authority 
under  which  it  was  issued.  The  fifth  section  of  the  act 
of  July  13th,  1861,  authorized  the  President  to  proclaim 
any  state  or  part  of  a  state  in  a  condition  of  insurrec- 
tion, and  it  declared,  that  thereupon  all  commercial  in- 
tercourse between  that  territory  and  the  citizens  of  the 
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Test  of  the  United  States,  should  cease  and  be  unlawful, 
so  long  as  the  condition  of  hostility  should  continue,  and 
that  all  goods  and  merchandise  coming  from  such  ter- 
ritory into  other  parts  of  the  United  States,  and  all  pro- 
ceeding to  such  territory  by  land  or  water,  and  the  ves- 
sel or  vehicle  conveying  them,  or  conveying  persons  to 
or  from  such  territory,  should  be  forfeited  to  the  United 
States :  ^^Provided,  however ,  That  the  President  may,  in 
his  discretion  license  and  permit  commercial  intercourse 
with  any  such  part  of  said  state  or  section,  the  inhabit- 
ants of  which  are  so  declared  in  a  state  of  insurrection, 
in  such  articles,  and  for  such  time,  and  by  such  persons, 
as  he,  in  his  discretion,  may  think  most  conducive  to  the 
public  interest;  and  such  intercourse,  so  far  as  by  him 
licensed,  shall  be  conducted  and  carried  on  only  in  pur- 
suance of  rules  and  regulations  prescribed  by  the  Secre- 
tary of  the  Treasury/' 

There  is  no  other  statutory  provision  bearing  upon 
the  subject,  material  to  be  considered. 

On  the  16th  day  of  August,  1861,  the  President  issued 
his  proclamation  declaring  the  inhabitants  of  the  rebel 
states,  including  Alabama,  to  be  in  a  state  of  insurrec- 
tion. 

On  the  28th  of  the  same  month  the  Secretary  of  the 
Treasury,  pursuant  to  the  provisions  referred  to,  issued 
a  series  of  regulations  upon  the  subject  of  commercial 
intercourse  with  those  states. 

These  regulations  continued  in  force  until  the  31st  of 
March,  1863,  when  a  new  series  were  issued  by  the  same 
authority.  The  former  were  in  force  when  the  allied 
license  bears  d^te ;  the  latter  when  the  vessel  and  cargo 
left  Mobile  and  when  they  were  captured.  It  is  unneces* 
sary  to  analyze  them.  It  is  sufficient  to  remark,  that 
they  contain  nothing  which  affords  the  slightest  pretext 
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for  issuing  such  a  paper.  It  is  in  conflict  with  the  rules 
and  requirements  contained  in  both  of  them.  It  finds 
no  warrant  in  the  statu ta  The  statute  prescribes  that 
the  President  shall  license  the  trade.  The  only  function 
of  the  secretary  was  to  establish  the  rules  by  which  it 
should  be  r^ulated,  when  thus  permitted.  The  order 
of  General  Banks  is  not  produced.  If  it  were  as  compre- 
hensive as  the  special  agent  assumed  it  to  be,  it  covered 
shipments  to  New  Orleans  from  Wilmington,  Charles- 
ton, and  all  other  points  in  the  rebel  states.  It  em- 
braced merchandise,  coming  alike  from  places  within^ 
and  places  beyond  his  military  lines.  With  respect  to 
the  latter  it  was  clearly  void.  The  President  only  could 
grant  such  a  license.  Mobile  then  was  in  possession  of 
the  enemy.  The  vessel  and  cargo  bore  the  stamp  of 
the  enemy  property.  The  paper  relied  upon  was  a  nul- 
lity, and  gave  them  no  protection.  They  were  as  much 
liable  to  capture  and  condemnation  as  any  other  vessel 
or  cargo,  leaving  a  blockaded  port  and  coming  within 
reach  of  a  blockading  vessel. 

The  decree  below  was  rightly  rendered,  and  it  is 
Affirmed. 


THE  HOOP. 
(1  Bobinson's  Admiralty  Beports,  166.) 

GOODS  OF  BELIiIGERENT  SUBJECT  SHIFFED  TO  ENEUT  CON- 
FISCABLE, UNLESS  8HIPFEBS  POSSESS  LICENSE  TO  TRADE 
WITH  ENEMY. 

Sir  W.  Scott — This  is  the  case  of  a  ship  laden  with 
flax,  madder,  geneva  and  cheese,  and  bound  from  Rotter- 
dam ostensibly  to  Bergen ;  but  she  was  in  truth  coining 
to  a  British  port,  and  took  a  destination  to  Bergen  to 
deceive  French  cruisers ;  and  as  the  claim  discloses  (of 
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which  I  see  no  reason  to  doubt  the  truth )  the  goods  were 
to  be  imported  on  account  of  British  merchants,  being 
most  of  them  articles  of  considerable  use  in  the  manufac- 
ture and  commerce  of  this  country,  and  being  brought 
under  an  assurance  from  the  commissioners  of  the  cus- 
toms in  Scotland  that  they  might  be  lawfully  imported 
without  any  license,  by  virtue  of  the  statute  35  Geo. 
3.  c.  15. 

It  is  said  that  these  circumstances  compose  a  case  en- 
titled to  great  indulgence;  and  I  do  not  deny  it.  But 
if  there  is  a  rule  of  law  on  the  subject  binding  the  Court, 
I  must  follow  where  that  rule  leads  me;  though  it  leads 
to  consequences  which  I  may  privately  regret,  when  I 
look  to  the  particular  intentions  of  the  parties. 

In  my  opinion  there  exists  such  a  general  rule  in  the 
maritime  jurisprudence  of  this  country,  by.  which  all 
trading  with  the  public  enemy,  unless  with  the  permis- 
sion of  the  sovereign,  is  interdicted.  It  is  not  a  prin- 
ciple peculiar  to  the  maritime  law  of  this  country;  it 
is  laid  down  by  Bynkershoek  as  an  universal  principle  of 
law — Ex  natura  belli  commercia  inter  hostes  cessare  non 
est  dubitandum,  Quamvis  nulla  specialis  sit  commer- 
ciorum  prohibition  ipso  tamen  jure  belli  commercia  esse 
vetita,  ipsae  indictiones  bellorum  satis  declarant^  etc. 
He  proceeds  to  observe,  that  the  interest  of  trade,  and 
the  necessity  of  obtaining  certain  commodities,  have 
sometimes  so  far  overpowjered  this  rule,  that  different 
species  of  traffic  have  been  permitted,  prout  e  re  sua, 
subtitorumque  suorum  esse  censent  principes.  But  it  is 
in  all  cases  the  act  and  permission  of  the  sovereign. 
Wherever  this  is  permitted,  it  is  a  suspension  of  the 
state  of  war  quoad  hoc.  It  is,  as  he  expresses  it,  pro 
parte  sic  bellum,  pro  parte  pax  inter  subditos  utriusque 
principis.     It  appears  from  these  pages  to  have  been 
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the  law  of  Holland ;  Valin,  I.  iii.,  tit.  6,  art.  3,  states  it 
to  have  been  the  law  of  France,  whether  the  trade  was 
attempted  to  be  carried  on  in  national  or  in  neutral  ves- 
sels it  will  appear  from  a  case  which  I  shall  have  oc- 
casion to  mention  (The  Fortuna)  to  have  been  the  law 
of  Spain ;  and  it  may,  I  think,  without  rashness  be  af- 
firmed to  have  been  a  general  principle  of  law  in  most 
of  the  countries  of  Europe. 

By  the  law  and  constitution  of  this  country,  the  sov- 
ereign alone  has  the  power  of  declaring  war  and  peace 
— lie  alone  therefore  who  has  the  power  of  entirely  re- 
moving the  state  of  war, 'has  the  power  of  removing  it  in 
part,  by  permitting,  w^here  he  sees  proper,  that  commer- 
cial intercourse  which  is  a  partial  suspension  of  the  war. 
There  may  be  occasions  on  which  such  an  intercourse 
may  be  highly  expedient.  But  it  is  not  for  individuals 
to  determine  on  the  expediency  of  such  occasions  on 
their  own  nqtions  of  commerce,  and  of  commerce  merely, 
and  possibly  on  grounds  of  private  advantage  not  very 
reconcilable  with  the  general  interest  of  the  state.  It 
is  for  the  state  alone,  on  more  enlarged  views  of  policy, 
and  of  all  circumstances  that  may  be  connected  with 
such  an  intercourse,  to  determine  when  it  shall  be  per- 
mitted, and  under  what  regulations.  In  my  opinion,  no 
principle  ought  to  be  held  more  sacred  than  that  this  in- 
tercourse cannot  subsist  on  any  other  footing  than  that 
of  the  direct  permission  of  the  state.  Who  can  be  in- 
sensible to  the  consequences  that  might  follow,  if  every 
person  in  time  of  war  had  a  right  to  carry  on  a  commer- 
cial intercourse  with  the  enemy,  and  under  color  of  that, 
had  the  means  of  carrying  on  any  other  species  of  int^- 
course  he  might  think  fit?  The  inconvenience  to  the 
public  might  be  extreme;  and  where  is  the  inconvenience 
on  the  other  side,  that  the  merchant  should  be  com- 
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I)elled  in  such  a  situation  of  the  two  countries  to  carry 
on  his  trade  between  them  (if  necessary)  under  the  eye 
and  control  of  the  government  charged  with  the  care 
of  the  public  safety? 

Another  principle  of  law,  of  a  less  politic  nature,  but 
equally  general  in  its  reception  and  direct  in  its  applica- 
tion, forbids  this  sort  of  communication  as  fundament- 
ally inconsistent  with  the  relation  at  that  time  existing 
between  the  two  countries ;  and  that  is,  the  total  inability 
to  sustain  any  contract  by  an  appeal  to  the  tribunals  of 
the  one  country  on  the  part  of  the  subjects  of  the  other. 
In  the  law  of  almost  every  country,  the  character  of 
alien  enemy  carries  with  it  a  disability  to  sue,  or  to  sus- 
tain in  the  language  of  the  civilians  a  persona  standi  in 
judicio.  The  peculiar  law  of  our  own  country  applies 
this  principle  with  great  rigor.  The  same  principle  is 
received  in  our  courts  of  the  law  of  nations,  they  are 
SO  far  British  courts,  that  no  man  can  sue  therein  who 
is  a  subject  of  the  enemy,  unless  under  particular  cir- 
cumstances that  pro  hac  vice  discharge  him  from  the 
character  of  an  enemy ;  such  as  his  coming  under  a  flag 
of  truce,  a  cartel,  a  pass,  or  some  other  act  of  public  au- 
thority that  puts  him  in  the  king's  peace  pro  ha^  vice. 
But  otherwise  he  is  totally  exlex;  even  in  the  case  of  ran- 
soms which  were  contracts,  but  contracts  arising  ex  jure 
belli,  and  tolerated  as  such,  the  enemy  was  not  permit- 
ted to  sue  in  his  own  proper  person  for  the  payment 
of  the  ransom  bill ;  but  the  payment  was  enforced  by  an 
action  brought  by  the  imprisoned  hostage  in  the  courts 
of  his  own  country,  for  the  recovery  of  his  freedom.  A 
state  in  which  contracts  cannot  be  enforced,  cannot  be 
a  state  of  legal  commerce.  If  the  parties  who  are  to 
contract  have  no  right  to  compel  the  performance  of  the 
contract,  nor  even  to  appear  in  a  court  of  justice  for  that 
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purpose,  can  there  be  a  stron^r  proof  that  the  law  im- 
poses a  legal  inability  to  contract?  To  such  transactions 
it  gives  no  sanction ;  they  have  no  legal  existence ;  and 
the  whole  of  such  commerce  is  attempted  without  its  pro- 
tection and  against  its  authority.  Bynkershoek  expri^ss- 
es  himself  with  great  force  upon  this  argument  in  his 
first  book,  chapter  7,  where  he  lays  down  that  the  legal- 
ity of  commerce  and  the  mutual  use  of  courts  of  justice 
are  inseparable :  he  says,  that  cases  of  commerce  are  un- 
distinguishable  from  cases  of  any  other  species  in  this 
respect — Si  hosti  semel  permittas  actiones  exercere,  diffi- 
cile est  distinguere  ex  qua  causa  oriantur,  nee  potui 
animadvertere  illam  distinctionem  unquan  usu  fuisse 
servatam. 

Upon  these  and  similar  grounds  it  has  been  the  estab- 
lished rule  of  the  law  of  this  Court,  confirmed  by  the 
judgment  of  the  supreme  court,  that  a  trading  which 
the  enemy,  except  under  a  royal  license,  subjects  the 
property  to  confiscation: — and  the  most  eminent  per- 
sons of  the  law  sitting  in  the  supreme  courts  have  uni- 
formly sustained  such  judgments. 

In  the  Ringendi  Jacob  1747,  Andreas  Laud  Master,  a 
Swede,  which  went  from  London  to  Bordeaux  in  bal- 
last, there  took  in  seventy-one  tons  of  wine  for  Mr. 
Minet,  Mr.  Challie,  and  Mr.  Fetherstonhagh  to  be  deliv- 
ered at  Guernsey,  but  with  false  clearances  at  Bordeaux 
to  deceive  the  enemy — condemned  by  the  Lords  of  Ap- 
peal 7th  of  Feb.  1750,  in  affirmance  of  the  judgment  of 
the  Admiralty. 

In  the  Lady  Jane,  a  Hamburgh  ship  laden  at  Malaga 
with  mountain  wine— cargo  claimed  by  English  mer- 
chants, as  the  produce  of  goods  sent  to  Spain  before 
the  war — condemned  13th  April,  1749;  present  Lord 
President,  Archbishop  of  York,  and  Baron  Gierke. 
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In  the  Deergarden  of  Stockholm — ^woolen  goods  ship- 
ped ostensibly  to  Lisbon,  voyage  in  fact  to  the  enemy^s 
port  at  Bilboa,  but  on  British  account. — Cargo  con- 
demned 15th  March,  1747. 

In  the  Elizabeth  of  Ostend — Cargo  the  property  of 
British  subjects,  coming  from  an  enemy^s  port — con- 
demned 27th  Jan.  1749 ;  present  Duke  of  Dorset,  Earl  of 
Pembroke,  Bight  Honorable  W.  Pitt,  Mr.  Justice  Den- 
nison,  Mr.  Justice  Clive:  held,  "that  a  British  subject 
cannot  trade  with  the  enemy,  but  that  the  only  punish- 
ment which  the  Admiralty  can  inflict  was  confiscation  of 
the  goods." 

In  the  William,  Lords,  Dec.  19th,  1795;  a  case  of  a 
claim  of  Messrs.  Munro,  Macfarlane,  and  Co.  of  Grenada, 
for  a  quantity  of  sugars  shipped  on  their  account  at 
Guadaloupe  in  June,  1793. 

It  appeared  from  the  claimant's  affidavit,  that  for 
some  years  prior  to  the  war  a  trade  had  been  carried  on 
by  the  merchants  of  the  British  Islands,'  supplying  the 
French  Islands  with  slaves,  on  credit,  to  receive  payment 
in  sugars  of  the  ensuing  year.  That  there  was,  on  that 
account,  always  a  considerable  debt  due  to  them  from 
the  French  merchants.  That  the  sugar  in  question  had 
actually  been  received  at  Guadaloupe  by  the  agent  of 
the  claimants,  for  slaves  sold  on  their  account  prior  to 
the  war. 

The  judgment  of  the  Vice^ Admiralty  Court  of  St. 
Christopher,  condemning  the  ship  and  cargo,  was  af- 
firmed; present.  Earl  of  Mansfield,  Presidtot  of  the 
Council;  Lord  St.  Helens,  Sir  Richard  Pepper  Arden, 
Master  of  the  Rolls,  and  Sir  W.  Wynne. 

I  omit  many  other  cases  of  the  last  and  the  present 
war,  merely  on  this  ground,  that  the  rule  is  so  firmly  es- 
tablished, that  no  one  case  exists  which  has  been  permit- 
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ted  to  contravene  it  For  I  take  upon  me  to  aver,  that 
all  cases  of  this  kind  which  have  come  before  that  tri- 
bunal have  received  an  uniform  determination.  The 
cases  which  I  have  produced  prove  that  the  rule  has  been 
rigidly  enforced : — where  acts  of  parliament  have  on  dif- 
ferent occasions  been  made  to  relax  the  navigation-law 
and  other  revenue  acts;  where  the  government  has  au- 
thorized, under  the  Banction  of  an  act  of  parliament, 
a  homeward  trade  from  the  enemy's  possessions,  but  has 
riot  specifically  protected  an  outward  trade  to  the  same, 
though  intimately  connected  with  that  homeward  trade, 
and  almost  necessary  to  its  existence;  that  it  has  been 
enforced,  where  strong  claims  not  merely  of  convenience 
but  of  necessity  excused  it  on  behalf  of  the  individual ; 
that  it  has  been  enforced  where  cargoes  have  been  laden 
before  the  war,  but  where  the  parties  have  not  used  all 
possible  diligence  to  countermand  the  voyage  after  first 
notice  of  hostilities;  and  that  it  has  been  enforced  not 
only  against  the  subjects  of  the  crown,  but  likewise 
against  those  of  its  allies  in  the  war,  upon  the  supposi- 
tion that  the  rule  was  founded  on  a  strong  and  universal 
principle  which  allied  states  in  war  had  a  right  to  no- 
tice and  apply  mutually  to  each  other's  subjects.  Indeed 
it  is  the  less  necessary  to  produce  these  cases,  because 
it  is  expressly  laid  down  by  Lord  Mansfield,  as  I  under- 
stand him,  that  such  is  the  maritime  law  of  England; 
and  he  who  for  so  long  a  time  assisted  at  the  decisions  of 
that  court,  and  at  that  period,  could  hardly  have  been 
ignorant  of  the  rule  of  decision  on  this  important  sub- 
ject; though  none  of  the  instances  which  I  happen  to 
possess  prove  him  to  have  been  personally  present  at 
those  particular  judgments.  What  is  meant  by  the  ad- 
dition "but  this  does  not  extend  to  a  neutral  vessel,"  it 
is  extremely  difl&cult  to  conjecture,  because  no  man  was 
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more  perfectly  apprised  that  the  neutral  bottom  gives, 
in  no  case,  any  sort  of  protection  to  a  cargo  that  is  other- 
wise liable  to  confiscation ;  and  therefore  I  cannot  but 
conclude,  that  the  words  of  that  great  person  must  have 
been  received  with  some,  slight  degree  of  misapprehen- 
sion. 

What  the  common  law  of  England  may  be,  it  is  not 
necessary,  nor  perhaps  proper  for  me  to  inquire;  but  it 
is  difllcult  to  conceive  that  it  can  by  any  possibility  be 
otherwise,  for  the  rule  in  no  d^ree  arises  from  the 
transaction  being  upon  the  water,  merely  in  consequence 
of  the  insular  situation  of  this  country.  But  when  an 
enemy  existed  in  the  other  part  of  the  island  (the  only 
instance  in  which  it  would  occur  upon  the  land)  it  ap- 
pears, from  the  case  referred  to  by  that  noble  person,  to 
have  been  deemed  equally  criminal  in  the  jurisprudence 
of  this  country. 

The  general  rule  of  law  being  in  my  apprehension 
clear,  it  is  only  to  be  inquired,  whether  there  are  any 
distinctions  which  take  this  case  out  of  the  application  ? 
and  I  need  not  add  that  these  must  be  legal  distinctions, 
and  not  such  as  present  mere  considerations  of  indul- 
gence and  compassion — or  mere  considerations  of  the 
utility  of  the  particular  commerce;  for  to  these  the 
court  has  no  power  to  give  way.  A  reference  has  been 
made  to  the  statutes. — It  is  not  argued  that  the  statutes 
will,  in  the  just  apprehension  of  them,  authorize  such  a 
trade,  but  they  might  have  led  to  an  innocent  mistake 
on  the  subject.  These  statutes,  it  is  admitted,  were 
made  to  apply  only  to  the  property  of  persons  in  Hol- 
land, while  hostilities  were  impending.  It  was  neces- 
sary that  some  provisions  should  be  made  for  the  secur- 
ity of  the  loyal  Dutchmen  who  might  migrate  to  this 
country.  It  was  found  necessary,  on  this  account,  to 
relax  the  navigation  laws ;  and  for  this  purpose  an  order 
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of  council  first  issued,  which  was  afterwards  confirmed 
by  these  acts^  as  necessary  to  support  the  order  and  pro- 
tect those  who  acted  under  it,  but  merely  with  respect 
to  property  so  circumstanced.  These  were  mere  custom- 
house regulations,  and  nothing  else;  and  it  is  impossible 
to  entertain  a  doubt  respecting  the  interpretation  of 
them. 

It  appears  that  these  parties  had  before  applied  to  the 
council  for  special  orders,  and  had  always  obtained 
them.  It  is  much  to  be  regretted  that  they  had  not 
applied  again  to  the  same  source  of  information:  in- 
stead of  doing  so,  they  consulted  the  commissioners  of 
the  customs,  very  proper  judges,  to  ascertain  what  goods 
might  be  imported  under  the  revenue  laws :  but  this  is 
a  matter  of  general  law,  on  which  they  are  not  the  per- 
sons best  qualified  to  give  information  or  advice.  The 
intention  of  the  parties  might  be  perfectly  innocent; 
but  there  is  still  the  fact  against  them  of  that  actual 
contravention  of  the  law,  which  no  innocence  of  inten- 
tion can  do  away.  The  same  pleas  were  urged,  and 
with  equal  reason,  for  Mr.  Escott,  and  in  many  other 
cases:  but  it  has  been  decided  by  a  court  which  has 
much  greater  power  of  construction,  that  such  pleas 
could  not  be  sustained.  I  may  feel  greatly  for  the  indi- 
viduals who,  I  have  reason  to  presume,  acted  ignorantly 
under  advice  that  they  thought  safe:  but  the  Court  has 
no  power  to  depart  from  the  law  which  has  been  laid 
down;  and  I  am  under  the  necessity  of  rejecting  the 
claims. 

Freight  and  expenses  were  given  to  the  master. 

On  application  that  the  Court  would  decree  the  ex- 
penses of  the  claim  to  be  paid  out  of  the  cargo,  it  was 
contended,  that  there  was. no  instance  in  w^hich  the 
Court  had  done  this,  but  in  cases  of  recapture. 

The  Court  directed  the  expenses  to  be  paid. 


CHAPTER  IX. 

TERMINATION  OF  WAR. 

War  may  be  brought  to  an  end  in  any  one  of  the  fol- 
lowing ways :    A  cessation  of  hostilities, .  without  any  ^.y,  ^,  ^^^^^ 


agreement,  the  destruction  of  one  of  the  parties,  or  by »»«»« 
a  treaty  of  peace.    Of  these  the  last  is  by  far  the  most 
common  and  regular  way  of  terminating  a  war. 

As  a  continuance  of  war  depends  upon  the  use  of 
force,  it  is  clear  that  whenever  both  sides  choose  they 
may  cease  using  force  and  thus  bring  their  war  to  an 
end.  This  must  be  distinguished  from  a  truce,  as  in  the  cesnation  of 
latter  there  is  an  agreement,  while  in  the  former  there  *******"^«*- 
is  not.  In  the  truce  there  is  usually  an  express  and  al- 
ways an  implied  agreement  that  hostilities  will  begin 
again  unless  satisfactory  terms  of  peace  can  be  agreed 
upon ;  in  a  mere  cessation  of  hostilities  there  is  no  such 
intention  declared  or  implied.  This  method  of  termin- 
ating a  war  is  very  unsatisfactory,  as  it  leaves  the  rela- 
tion of  the  parties  uncertain,  and  hence  interferes  with 
their  normal  development.  Furthermore,  it  is  an  injus- 
tice to  neutrals  who  are  entitled  to  know  by  what  rules 
their  commercial  and  other  dealings  with  the  parties 
are  to  be  governed.  For  these  reasons  the  method  has 
always  been  exceptional  between  Christian  states.  It 
was,  however,  the  rule  with  the  Turks  up  to  the  treaty 
of  Kutschuk-kainardji,  1774.  In  their  case  this  prac- 
tice can  be  accounted  for  from  the  fact  that  the  Koran 
forbids  believers  making  peace  with  infidels.  Per- 
haps for  this  reason  the  King  of  Burmah  refused  to  en- 
ter into  a  treaty  with  Great  Britain ;  at  anv  rate,  the 
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war  between  Great  Britain  and  Burham  ended  by  a  ces- 
sation of  hostilities. 

Yet  even  as  between  Christian  nations  wars  have  end- 
ed in  this  way.  In  1702  the  war  which  had  been  going 
on  between  France  and  Spain  ceased  without  any  agree- 
b«twMii  'Srto-^'^'^*-  ^^^  twelve  years  later  the  war  between  Sweden 
tiM  Battou.  and  Poland  came  to  an  end  in  this  way.  During  the  nine- 
teenth century,  even,  there  were  scattered  examples  of 
wars  that  simply  died  out  because  the  parties  to  them 
did  not  take  a  sufficiently  lively  interest  in  them  to  con- 
tinue hostilities  or  to  formally  terminate  them.  Such 
was  the  case  in  the  war  between  Russia  and  Persia,  in- 
herited by  Paul  from  Katharine,  which  terminated  in 
1801.  But  the  most  conspicuous  example  is  the  war  be- 
tween Spain  and  the  South  and  Central  American  Re- 
publics. Hostilities  had  practically  ceased  when  the 
United  States  recognized  their  independence,  and  by 
1824  the  war  had  died  out,  yet  this  fact  was  not  recog- 
nized by  Spain  until  a  quarter  of  a  century  later,  for  it 
was  not  until  1850  that  peaceful  relations  were  estab- 
lished between  her  and  those  republics. 

A  termination  of  war  may,  of  course,  result  from  the 

destruction  of  one  of  the  parties.    This  destruction  may 

DMtraetion  of    be  either  actual  or  legal,  i.  e.,  extermination  or  con- 

plrttoL^*         quest.     The  former  could  hardly  happen  now  among 

civilized  peoples,  and  hence  needs  no  discussion;  the 
latter  is  relatively  common.  Where  it  extends  over  an 
entire  state,  it  is  clear  that  there  can  be  no  treaty  of 
peace,  for  the  political  and  legal  existence  of  one  of 
the  parties  is  at  an  end  and  hence  Ihere  is  no  longer 
the  prime  requisite  of  a  treaty  —  parties. 

As  we  have  already  seen,  militarj  o^jcupation,  though 
not  conquest,  is  one  stage  in  the  prr;gress  of  aflFairs  lead- 
ing up  to  conquest.    In  order  thit  the  latter  may  be 
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definitely  distinguished  from  the  former,  without  wait- 
ing for  the  change  to  be  wrought  by  prescription,  the 
conqueror  should  make  a  declaration  of  his  intention  to 
assume  sovereignty  ovejp  the  conquered  state. 

The  location  of  the  power  to  convert  military  occupa- 
tion into  conquest  differs  in  different  states.     In  the 
United  States  it  resides  in  Congress,  while  in  England  Power  to  deeide 
it  resides  in  the  King.     As  a  consequence  of  this,  the  o^p^iolT^- 
King  may  provide  for  the  civil  government  of  the  ter- ®®"*®*  *•"*■•••• 
ritory  without  any  action    by    Parliament,  while  the 
President  can  only  make  provisions  for  continuing  the 
military  government.       This,  however,  is  primarily  a 
question  of  constitutional  not  of  international  law. 

The  effect  of  conquest  is  to  transfer  the  rights  of  the 
conquered  state  to  the  conqueror.  It  therefore  changes  BUect  of  mm- 
the  allegiance  of  the  citizens  from  the  conquered  to  the *""•*• 
conquering  state.  It  is  customary,  however,  in  case  of 
the  conquest  of  part  of  a  state  to  grant  to  those  who 
wish  to  retain  their  old  citizenship  the  privilege  of  do- 
ing so  by  moving  out  of  the  conquered  territory;  this 
was  done  in  the  case  of  Alsace  and  Lorraine.  But  in 
the  case  of  the  conquest  of  an  entire  state  a  retention  of 
their  old  citizenship  would  be  manifestly  impossible. 
From  the  legal  point  of  view,  conquest  validates  the  pre- 
vious possession  of  the  conqueror.  Private  or  munici- 
pal laws  are  not  changed  by  the  fact  of  conquest,  —  only 
the  right  to  change  them,  not  their  change,  is  effected 
by  conquest.  With  public  laws  it  is  different.  The 
public  law  of  the  conquering  state  is  substituted  for 
that  of  the  conquered  state  by  the  mere  fact  of  conquest. 
The  title  to  private  property  is  not  affected  by  conquest. 

We  come  now  to  the  regular  way  6f  ending  a  war, 
viz.,  by  a  treaty  of  peace.  The  power  to  make  treaties  of 
peace  is  usually  the  same  as  that  to  make  any  other  treat- 
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Temiaation  of  ies.    In  the  United  States  it  is  vested  in  the  President 
^«ef  ****''  *'  "by  and  with  the  advice  and  consent  of  the  Senate."  They 

are  almost  invariably  negotiated  by  envoys  or  commis- 
sioners 8elei*ted  for  that  particular  purpose,  though  the 
treaty  of  Tilsit  and  others  were  negotiated  and  signed 
directly  by  the  sovereigns  of  the  states  that  were  parties 
to  them. 

A  treaty  of  peace,  like  other  treaties,  becomes  binding 

from  the  date  of  its  signature,  unless  otherwise  provid- 

Datewhea         ^^  Jq  the  treaty  itself.    If  hostilities  have  not  already 

treaty  of  poaoo 

boooiDM  biad-    ceased  as  a  result  of  an  armistice,  they  should  cease 
*■'*  with  the  signing  of  the  treaty  of  peace.    While  it  is  true 

that  a  treaty  of  peace  may  not  be  ratified  by  the  ratify- 
ing power,  the  chances  of  this  are  not  such  as  to  w^arrant 
a  continuance  of  hostilities  pending  this  action.  If  by 
accident  hostilities  do  continue  after  the  signing  of  the 
treaty  of  peace,  as  in  the  case  of  the  battle  of  New  Or- 
leans, the  parties  are  not  allow^ed  to  reap  any  advantage 
from  such  action,  but  are  to  be  placed  as  nearly  as  pos- 
sible in  the  same  position  as  though  such  acts  had  not 
taken  place.  In  other  words,  the  treaty  nullifies  acts 
of  hostility  subsequent  to  the  date  of  its  signature. 

When   the  means  of    conveying    intelligence    were 

such  that  it  would  take  days  and  even  sometimes  months 

drflmlT  dlTtos  ^^^  knowledge  to  reach  distant  places,  it  was  not  un- 

at  different        oommon  to  make  provision  for  this  in  treaties  of  peace 

plaoes. 

SO  that  the  treaty  went  into  eflFect  at  different  dates  m 
different  places.  As  the  purpose  of  this  was  simply  to 
allow  time  for  the  receipt  of  knowledge,  if  information 
were  actually  received  before  the  expiration  of  this  time, 
hostilities  were  to  cease  with  the  receipt  of  actual  knowl- 
edge of  the  fact  that  a  treaty  of  peace  had  been  signed. 
A  military  or  naval  commander  could  not,  however,  be 
expected  to  act  upon  information  which  is  not  official. 
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He  may,  therefore,  insist  that  the  information  be  re- 
ceived through  his  own  government.  This  rule  is  strik- 
ingly illustrated  by  the  case  of  the  Swineherd. 

This  vessel  had  been  fitted  out  as  a  cruiser  and  was 

The  eas«  of  the 

at  Calcutta  when  it  received  notice  of  the  signing  of  the  swineherd, 
treaty  of  Amiens.    As  a  result  of  this  information,  it 
took  along  barely  enough  powder  to  fire  salutes.    In  the 
Indian  Ocean  it  was  overhauled  by  the  French  privateer 
Bellone,  to  which  it  conveyed  the  information  concern- 
ing peace  which  it  had  received  from  the  Calcutta  Ga- 
zette.   But  the  commander  of  the  Bellone  refused  to  ac- 
cept this  information  as  authentic  and  took  the  Swine- 
herd to  a  prize  court  of  France.    It  was  decided  by-  the 
Conseii  des  Prises  that  as  the  five  months,  allowed  by  the 
treaty  for  information  to  reach  the  place  where  the  cap- 
ture was  made,  bad  not  elapsed,  the  French  commander 
did   not  have   constructive   notice  of   the  signing   of  the 
treaty,  and  as  he  was  not  obliged  to  accept  actual  notice, 
except  through  his  own  government,  he  had  no  actual  no- 
tice, and  therefore  the  capture  was  valid.     The  vessel  was  , 
condemned  as  lawful  prize.     Under  the  peculiar  circum- 
stances of  the  case,  this  decision  seems  extremely  technical, 
but  it  is  unquestionably  in  accordance  with  law.     In  this 
particular  case  the  commander  of  the  Swineherd,  was  act- 
ing in  good  faith  and  giving  correct  iuformation,  but  the 
belligerent  has  not  a  sufficient  warrant  for  believing  that 
such  will  always  be  true  of  information  received  through 
the  enemy  or  any  other  source  than  his  own  government. 
A  treaty  of  peace  puts  an  end  to  all  disputes  leading 
up  to  the  war,  and  so  far  as  those  are  concerned  it  pro- 
duces a  ^a&i/Za  raaa.     The  same  is  true   of   disputes  that  ^^  *^^  J^^*^ 
have  arisen  during  the  war.    As  a  treaty  of  peace  thus  JJ^ '*^^''* 
settles  all  disputes  that  have  provoked  the  war  or  have 
been  provoked  by  it,  it  would  be  an  act  of  bad  faith  to 
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again  go  to  war  for  any  of  these  causes.  But,  unless 
otherwise  pix>vided,  a  treaty  of  peace  does  not  extinguish 
claims  based  upon  contracts  or  torts  arising  previous  to 
the  war,  but  unconnected  with  the  causes  which  led  to  it. 

A  treaty  of  peace  revives  the  contracts  of  a  state  which 
have  been  suspended  by  the  war.  It  also  revives  the  pri- 
vate contracts  thus  susi)ended,  unless  the  changed  cir- 
cumstances have  rendered  their  fulfillment  impossible. 

Treaties  of  peace  are  interpreted  most  strongly  against 

the  victor.     This  rule  is  based  upon  the  ground  that  he 

intorvMUiAioM    might  have  inserted  any  other  words  or  phrases  he  pleased, 

while  the  vanquished  has  no  such  power  of  choice.  They 
are  also  interpreted  in  accordance  with  the  rule  of  uti  pos- 
sedetis,  i.  e.,  if  certain  things  are  not  mentioned  in  the 
treaty  it  is  taken  for  granted  that  it  was  intended  to 
sanction  the  conditions  which  existed  at  the  time  it  was 
signed.  As,  for  instance,  if  one  of  the  parties  is,  at 
the  time  of  the  signing  of  the  treaty,  in  military  posses- 
sion of  a  part  of  the  other's  territory  and  no  mention 
is  made  of  it  in  the  treaty,  this  is  interpreted  as  mean- 
ing that  such  territory  is  virtually  ceded  to  the  military 
occupant.  In  other  respects  treaties  of  peace  are  in- 
terpreted in  accordance  with  the  ordinary  rules  of  the  in- 
terpretation of  treaties. 


of  treatlM  o< 


PART    V. 
NEUTRALS. 


CHAPTER  I. 

GROWTH  OP  NEUTRAL  RIGHTS  AND  DUTIES. 

The  rights  of  belligerents  as  against  each  and  the  rela- 
tions which  should  exist  between  states  at  peace  with  each 
other  have  always  had  a  place  in  international  law ;  but  the  Nemrauty  » 
relation  between  belligerents  and  states  at  peace,  i,  e.,  the '•*»•"*  **®'*®*P" 
rights  and  duties  of  neutrals,  can  hardly  be  said  to  have 
had  a  place  in  international  law  until  comparatively  recent 
times.  In  fact  the  conception  of  a  neutral  state  cun  hardly 
be  said  to  have  existed  during  ancient  or  medieval  times. 
During  ancient  times,  and  to  almost  the  same  extent  dur  • 
ing  the  Middle  Ages,  states  were  divided  by  the  belligerent 
into  friends  and  foes.  The  idea  that  a  state  could  insist 
upon  remaining  a  disinterested  spectator,  and  have  its 
rights  as  such  respected,  does  not  seem  to  have  occurred 
to  them.  *•  Whosoever  is  not  for  me  is  against  me," 
was  the  rule  applied  by  the  belligerents  in  determining 
their  relation  to  other  states.  The  application  of  this  rule 
resulted  of  course  in  the  classification  of  states  into  allies 
and  enemies,  but  made  no  provision  for  a  third  class  —  neu- 
trals. Neither  the  Greeks  nor  the  Romans  had  any  equiv- 
alent for  the  word  neutrality.  The  reason  for  this  is 
because  they  had  nothing  in  fact  corresponding  to  it. 

As  late  as  the  opening  of  the  seventeenth  century  there  oondwon  at  the 
was  practically  no  law  of   neutrality.     There  were,  it  is  «»•"*"«  ®«  "»• 

«r  »  17tli  oentnry. 

true,  scattered  treaty  provisions  for  the  purpose  of  protect- 
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ing  neutral  trade,  but  no  well-established  restrictions  upon 
the  use  which  a  belligerent  might  make  of  the  territory  of  a 
state  which  was  not  a  party  to  the  war,  no  law  preventing 
the  latter  from  furnishing  levies  of  troops,  munitions  of 
war,  or  money  to  either  of  the  belligerents.  True,  there 
were  cases  in  which  these  acts  became  so  flagrant  as  to  be 
considered  a  casus  helU^  but  there  was  no  general  under- 
standing as  to  what  was  (»r  what  was  not  permissible ;  so 
that  if  punishment  were  inflicted,  it  was  because  of  incur- 
ring displeasure  rather  than  because  of  violating  law.  Even 
in  the  writings  of  the  most  advanced  text-writers  we  find 
little  which  furnishes  a  guide  as  to  what  was  considered 
permissible. 

The  nearest  Orotius  comes  to  definiteness  upon  the  sub- 
Tiew  ezpvMMdject  is  whcu  in  his  chapter  '*  Concerning  Who  Are  Not 
bj  Grottu.        Parties  in  a  War,"  he  says:   **  It  is  the  duty  of  those  who 

stand  apart  from  a  war  to  do  nothing  to  strengthen  the  side 
whose  cause  is  unjust,  nor  to  impede  the  measures  of  a 
power  engaged  in  a  just  and  righteous  cause.  But  in 
doubtful  cases,  they  ought  to  shew  themselves  impartial  to 
both  sides,  and  to  give  no  succor  to  besieged  places,  but 
should  allow  the  troops  of  each  to  march  through  the  coun- 
try, and  to  purchase  forage,  and  other  supplies.  The  Cor- 
cyraeans,  in  Thucydides,  say  that  if  the  Athenains  intend 
to  remain  neuter^  they  ought  either  to  prohibit  the  Corin- 
thians from  enlisting  men  in  the  territory  of  Attica,  or  to 
give  them  the  same  privilege."  (Bk.  Ill,  chap.  17.) 

As  we  have  suggested  in  an  earlier  chapter,  the  first  ap- 
proach  to  definiteness,    upon   this  subject,   to   be  found 
^  ^  amonsc  the  writings  of  publicists,  is  found  in  the  writings 

The   more   dofl-  o  o  r  »  o 

nite  expr«Mionof  Byukcrshoek,  whose  works  did  not  appear  until  nearly 
■hoek."''*"        the  middle  of  the  eighteenth  century.     From  his  •*  Ques- 
tions of  Public  Law"  we  get  the  following  clear  state- 
ment :  ••  I  call  those  non-enemies  who  are  of  neither  party 
to  a  war,  and  who  owe  nothing  by  treaty  to  either  one  side 
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or  to  the  other.  If  they  are  under  any  such  obligation, 
they  are  not  mere  friends 'but  allies.  Their  duty  is  to  use 
all  care  not  to  meddle  in  the  war.  If  I  am  neutral  I  can- 
not advantage  one  party  lest  I  injure  the  other.  The 
enemies  of  our  friends  may  be  looked  at  in  two  lights, 
either  as  our  friends,  or  as  the  enemies  of  our  friends.  If 
they  are  regarded  as  our  friends,  we  are  right  in  helping 
them  with  our  counsel,  our  resources,  our  arms,  and  every- 
thing which  is  of  avail  in  war.  But  in  so  far  as  they  are 
the  enemies  of  our  friends,  we  are  barred  from  such  con- 
duct, because  by  it  we  should  give  a  preference  to  one 
party  over  the  other,  inconsistent  with  that  equality  of 
friendship  which  is  above  all  things  to  be  studied.  It  is 
more  essential  to  remain  in  amity  with  both  than  to  favor 
the  hostilities  of  one  at  the  cost  of  a  tacit  renunciation  •f 
the  friendship  of  the  other."  (Quaestiones  Juris  Publici, 
Lib.  I,  c.  IX.) 

But  it  must  not  be  supposed  that  the  practice  of  nations 
had  reached  the  point  in  its  development  set  for  it  by  the  ^turT**  to 
writers.     Even  as  late  as  the  end  of  the  seventeenth  cen-*****^®"  *^ 

nentraU. 

tury  it  was  by  no  means  exceptional  for  one  state  to  loan 
whole  regiments  to  a  belligerent  and  yet  claim  to  be 
observing  the  rules  of  neutrality.  Thus,  France  in  1631 
allowed  the  Marquis  of  Hamilton  to  lead  6,000  French 
troops  to  the  assistance  of  Gustavus  Adolphus,  without 
becoming  a  party  to  the  war.  And  in  1677,  certain 
members  of  Parliment  made  inquiry  as  to  the  "  regiments 
that  the  King  kept  in  the  French  army,  and  of  the  great 
service  done  by  them." 

By  the  treaty  of  1656  between  England  and  Sweden,  it 
was  provided  that  it  should  be  •*  lawful  for  either  of  the 
contracting  parties  to  raise  soldiers  and  seamen  by  beat  of 
drum  within  the  kingdoms,  countries,  and  cities  of  the 
other,  and  to  hire  men  of  war  and  ships  of  burden."  Nor 
was  this  treaty  considered  at  that  time  a  treaty  of  alliance. 
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From  the  treaty  of  1675  between  Louis  XIV.  and  the 
-^  ^  *,-*.. Duke  of  Brunswick  we  can  readily  conclude  that  the 
Mntary  proTid^  making  of  levies  and  allowing  the  passage  of  the  troops  of 
JiiUby^ea-'  belligerents  through  the  territory  of  a  neutral  were  not, 
*'•*••  apart  from  treaty,   recognized  as  violations  of  neutralitj'. 

For  in  this  treaty  it  is  provided  that  ^*  his  Highness  will 
not  anywhere  assist  the  enemies  of  the  King  directly  or  in- 
directly, and  will  not  permit  any  levies  to  be  made  in  his 
%tntes,  nor  the  passage  of  troops  through  them,  nor  the 
formation  of  any  kind  of  magazines."  (Dumont  VIII,  p. 
312.)  Such  provisions  would  of  course  be  of  no  practical 
use  if  it  were  the  well  recognized  duty  of  a  neutral  to 
refrain  from  doing  such  things. 

So  far  as  can  be  discovered  from  available  sources  of  in- 
formation, up  to  the  end  of   the   seventeenth  century  the 
'no*  Borfo!^'    obligations  resting  upon  a  neutral  did  not  go  further  than 
bidd«B.  to  forbid  his  rendering  active  assistance  to  one  belligerent, 

unless  the  same  privilege  were  extended  to  the  other. 
Passive  assistance  was  not  forbidden;  neither  was  it 
contrary  to  the  rules  of  neutrality  for  a  state  to  allow  its 
citizens  to  render  such  assistance  as  they  might  see  fit  to 
render. 

The  conception  that  it  was  the  ddty  of  a  neutral  to  ex- 
Aou  o«  beniff-  ^^^^  protection  to  the  property  of  belligerents  which  might 
•r«Duinn«uteaicome  withiu  its  jurisdiction  was  still  in  embryo.      Though 

recognition  of  the  duty  of  the  neutral  to  protect,  and  the 
obligation  of  the  belligerent  to  refrain  from  acts  of  vio- 
lence within  neutral  territory,  was  in  process  of  formation, 
that  the  practice  of  the  century  did  not  conform  to  the 
theory  is  shown  by  the  following  examples:  ••  In  1827, 
the  English  captured  a  French  ship  in  Dutch  waters;  in 
1631,  the  Spaniards  attacked  the  Dutch  in  a  Danish  port; 
in  1639,  the  Dutch  were  in  turn  the  aggressors,  and 
attacked  the  Spanish  fleet  in  English  waters;  again  in 
1666,  they   captured  English  vessels  in  the  Elbe,  and  in 
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• 

spite  of  the  remonstrances  of  Hamburg  and  of  several 
other  German  states,  did  not  restore  them;  in  1665,  an 
English  fleet  endeavored  to  seize  the  Dutch  East  India 
squadron  in  the  harbor  of  Bergen,  but  were  beaten  off 
with  the  help  of  the  forts;  finally,  in  1693,  the  French 
attempted  to  cut  some  Dutch  ships  out  of  Lisbon,  and  on 
being  prevented  by  the  guns  of  the  place  from  carrying 
them  off,  burnt  them  in  the  river"  (Hall,  pp.  604-605.) 
During  the  eighteenth  century,  considerable  progress 
was  made  both  in  theory  and  practice.  Wo  have  already 
called  attention  to  Bynkershoek's  statement  of  the  obliga- 
tions of  a  neutral,  contained  in  his  writings  which  were 
published  in  the  first  half  of  the  century.  Writing  in  the 
second  half  of  the  century,  Vattel  defines  neutrality  as 
consisting  in  ''an  impartial  attitude  so  far  as  the  war  is 
concerned,  and  so  far  only;  and  it  requires:  1st,  that  the 
neutral  people  shall  abstain  from  furnishing  help  when 
they  are  under  no  obligation  to  grant  it,  and  from  making  ^•**^  **••  •' 
free  gifts  of  troops,  arms,  munitions,  or  anything  else  of 
direct  use  in  war.  I  say  that  they  must  abstain  from 
giving  help,  and  not  that  they  must  give  it  equally,  for  it 
would  be  absurd  that  a  state  should  succor  two  enemies  at 
the  same  moment.  Besides,  it  would  be  impossible  to  do 
so  equally;  the  very  same  things,  —  the  same  number  of 
troops,  the  same  quantity  of  arms,  munitions,  etc.,  fur- 
nished under  different  circumstances,  are  not  equivalent 
succor.  Second,  that  in  all  matters  not  bearing  upon  the 
war  a  neutral  and  impartial  nation  shall  not  refuse  to 
one  of  the  parties,  because  of  the  existing  quarrel,  that 
which   it  accords  to  the   other.''     (Law  of  Nations,  Bk. 

nL,c.  xn.) 

Yet  under  the  view  of  neutrality  held  by  Bynkershoek 
and  Vattel,  it  was  lawful  for  a  neutral  to  furnish 
troops  to  a  belligerent,  if  it  had  with  the  latter  a 
treaty  requiring  it  to   do  so.     England  had  a  number  of 

84 
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treaties  of  this  sort  with  the  German  States  and  both  iii 
TrMtiM  for  the  Seven  Years'  War  and  the  American  Revolution 
Mtt^MM  by      troops   furnished  under  treaties  were  to  be   found  in  her 

armies.  At  present,  such  treaties  would  undoubtedly  be 
considered  treaties  of  alliance,  and,  if  adhered  to,  the 
parties  would  be  considered  allies,  rather  than  allowing 
one  to  render  military  assistance  and  still  be  considered 
a  neutral.  It  was  not,  however,  until  1788  that  the  riorht 
of  a  neutral  to  furnish  troops  to  a  belligerent  in  accord- 
ance with  treaty  provisions  was  seriously  questioned.  In 
that  year,  Sweden  claimed  that  by  rendering  military 
assistance  to  Russia,  then  at  war  with  Sweden,  Denmark 
was  violating  the  laws  of  neutrality,  notwithstanding  the 
fact  that  such  assistance  was  provided  for  by  the  treaty 
between  Denmark  and  Russia.  In  taking  this  position, 
Sweden  was  considerably  in  advance  of  the  time,  she  was 
anticipating  a  future  rule  rather  than  stating  an  existing 
one.  The  case  and  counter-case  in  this  controversy  will 
be  seen  from  the  following:  — 

The  Declaration  of  Denmark  was  as  follows :  — 
**  His  Danish  Majesty  has  ordered  the  undersigned   to 
declare,    that   although    he   complies    with   the     Treaty 

betwe«n*^i!^**  ^^^^^^"^  ^'^®  Courts  of    Petersburg  and  Copenhagen,   in 
mark  and  f umlshing  the  former  with  the  number  of  ships  and  troops 

stipulated  by  several  Treaties,  and  particularly  that  of 
1781,  he  yet  considers  himself  in  perfect  amity  and  peace 
with  His  Swedish  Majesty,  which   friendship  shall  not  be 

■ 

interrupted,  although  the  Swedish  arms  should  prove  vic- 
torious either  in  repulsing,  defeating  or  taking  prisoners, 
the  Danish  troops  now  in  the  Swedish  territories  acting  as 
Russian  auxiliaries,  under  Russian  flags.  Nor  does  he 
conceive  that  His  Swedish  Majesty  has  the  least  ground  to 
complain,  so  long  as  the  Danish  ships  and  troops  non- 
acting  against  Sweden  do  not  exceed  the  number  stipulated 
by  Treaty ;  and  it  is  his  earnest  desire  that  all  friendly  and 
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commercial  intercourse  between  the  two  nations,  and  the 
good  understanding  between  the  Courts  of  Stockholm  and 
Copenhagen^  remain  inviolably  as  heretofore. 

(Signed)  Count  Db  Bernstorf. 

Delivered  to  the  Baron  de  Sprengtporten,  His  Swedish 
Majesty's  Minister  Plenipotentiary  at  the  Court  of  Copen- 
hagen. 

*'Sept.  23,  1788." 

The  Counter-Declaration  of  Sweden  was  as  follows :  — 

♦*  The  declaratory  note  delivered  by  the  Count  Bern- 
storf to  the  undersigned,  in  which  His  Danish  Majesty  con- 
ceives that  His  Swedish  Majesty  cannot  have  any  ground 
of  complaint,  as  long  as  the  Danish  ships  and  troops 
merely  act  as  auxiliaries  to  Russia,  is  a  doctrine  which  His 
Swedish  Majesty  cannot  altogether  reconcile  with  the  Law 
of  Nations  and  rights  of  Sovereigns,  and  against  which 
His  Majesty  has  ordered  the  undersigned  to  protest. 

'*  Nevertheless,  to  prevent  an  effusion  of  blood  between 
the  subjects  of  the  two  kingdoms,  and  particularly  at  the 
moment  when  a  negotiation  has  begun  to  restore  perfect 
peace  and  tranquillity  in  the  North  of  Europe,  which 
affords  a  pleasing  prospect  of  a  general  peace.  His  Swedish 
Majety,  from  motives  of  a  love  of  peace,  waives  entering 
into  a  speculative  discussion  whether  or  not  there  is  a 
cause  or  ground  of  complaint  on  his  side,  and  rests  per- 
fectly satisfied  with  the  assurances  contained  in  His  Danish 
Majesty's  declaration,  that  His  Danish  Majesty  has  no 
hostile  views  against  Sweden,  and  that  the  friendly  and 
commercial  intercourse  between  the  subjects  of  both  king- 
doms, and  the  good  understanding  between  the  two 
Courts  shall  remain  uninterrupted. 

*«His  Swedish  Majesty  puts  the  strongest  faith  and  ut- 
most confidence  in  what  Mr.  Elliot,  Envoy  Extraordinary 
and  Minister  Plenipontentiary  of  IJis  Brittanic  Majesty, 
has  represented  to  him  on  this  important  occasion. 
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•«  His  Majesty,  therefore,  to  prevent  the  horrors  of 
War  and  the  calamities  impending  the  two  nations, 
anxious  to  behold  peace  and  union  restored  between 
them,  embraces  with  satisfaction  His  Danish  Majesty's 
declaration,  and  particularly  as  it  will  facilitate  the 
negotiations  for  a  general  peace,  which  is  happily 
begun  through  the  mediation  of  Great  Britain,  France, 
Holland,  and  Prussia,  and  the  good  success  of  which 
is  the  greatest  object  of  His  Majesty's  ambition,  and 
which  His  Majesty  has  fully  declared  to  the  aforesaid 
Mr.  Elliot,  provided  the  defeating  of  the  Bussian  auxili- 
aries is  not  considered  as  hostilities  against  His  Danish 
Majesty,  agreeable  to  the  declaration  delivered  by  Count 
Bernstorf. 

(Signed)  **  Baron  de  Sprengtporten. 

**  Dated,  Stockholm,  Oct.  6,  1788,  and  delivered  to  the 
Count  Bernstorf,  at  Copenhagen." 

About  the  same  time  the  question  of  the  lawfulness  of 

allowing  private  adventurers  to  equip  cruisers   in  neutral 

of    territory  to  operate  under  letters  of  marque  from  one  of 

eraiMra  In         the  belligerents  was   brought   into  question  by  a  dispute 

for^theirid  S*^  between  England  and  France,  concerning  the  Repri^sal,  an 

on«  of  tiko  b«i-  American  privateer.     As  England  based  her  protest  upon 

provisions  of  the  treaties  of  Utrecht  and  of  Paris,  which 
were  of  doubtful  application  to  the  facts  of  the  case,  it 
seems  entirely  clear  that  at  that  time  such  acts  were  not, 
apart  from  treaty,  contrary  to- the  law  of  nations. 

But  it  was  not  until  within  a  few  years  of  the  close  of 
the  century  that  the  law  of  neutrality  was  set  forth  in 
such  a  clear  and  convincing  tone  that  its  more  important 
principles  can  be  said  to  have  been  definitely  understood 
and  established. 

For  this  service,  and  it  was  undoubtedly  a  most  valuable 
s?^<d^  of  ^'  s®rvJ<^®»  ^^^  credit  is  due  largely  to  the  United  States.  The 
iMh  ooniwry.      occasiou  f  or  thls  exprcssion  of  its  views  was  the  violation 
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of  what  it  considered  to  be  its  neutrality  by  the  French 
Minister  Genet.  In  a  letter  to  the  latter,  Jefferson  said, 
"  that  it  is  the  right  of  every  nation  to  prohibit  acts  of 
sovereignty  from  being  exercised  by  any  other  nation 
within  its  limits,  and  the  duty  of  a  neutral  nation  to  pro- J«««"«»'« 
hibit  such  as  would  injure  one  of  the  warriug  powers;  thatnentnoity. 
the  granting  of  military  commissions  within  the  United 
States  by  any  other  authority  than  their  own,  is  an  in 
fringement  of  their  sovereignty,  and  particularly  so  when 
granted  to  their  own  citizens  to  lead  them  to  commit  acts 
contrary  to  the  duties  they  owe  to  their  country.** 
(American  State  Papers,  Vol.  1,  p.  67.)  And  in  writing 
to  Mr.  Morris,  the  American  Minister  in  Paris,  about  two 
months  later,  he  says:  <*  that  a  neutral  nation  must  in  all 
things  relating  to  the  war  observe  an  exact  impartiality 
towards  the  two  parties,  and  that  the  rightof  raising  troops 
being  one  of  the  rights  of  sovereignty,  and  consequently 
appertaining  exclusively  to  the  nation  itself,  no  foreign 
power  or  person  can  levy  men  within  its  territory  without 
its  consent ;  that  if  the  United  States  have  a  right  to  refuse , 
the  permission  to  arm  vessels  and  raise  men  within  their 
ports  and  territories,  they  are  bound  by  the  laws  of  neu- 
trality to  exercise  that  right  and  to  prohibit  such  armaments 
and  enlistments."  (American  State  Papers,  Vol.  1,  p. 
116.)  Instructions  were  given  by  the  President  for  the 
purpose  of  giving  effect  to  these  views  as  to  the  rights  and 
duties  of  a  neutral. 

In  commenting  upon  this,  Mr.  Hall,  the  great  English 
publicist,  who  is  in  general  not  at  all  given  to  entering  into  Hair«  eitimate 
encomiums  with  reference  to  the  United  States,  says :  *  •  The  ^\  thTu?*"*"** 
policy  of  the  United  States  in  1793  constitutes  an  epoch  in'^p®'*  theiawof 

*  neutrality. 

the  development  of  the  usages  of  neutrality.  There  can 
be  no  doubt  that  it  was  intended  and  believed  to  give  effect 
to  the  obligations  then  incumbent  upon  neutrals.  But  it 
represented  by  far  the  most  advanced  existing  opinions  as 
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to  what  those  obligations  were ;  and  in  some  points  it  went 
further  than  authoritative  international  custom  has  up  to 
the  present  time  advanced.  In  the  main,  however,  it  is 
identical  with  the  standard  of  conduct  which  is  now 
adopted  by  the  community  of  nations."  (International 
Law,  p.  616.) 

In  order  to  enforce  these  views  of  neutrality  it  became 

necessary  for  Congress  to  legislate  upon  the  subject.    This 

resulted  in  our  first  neutrality  act,  that  of  June  5,  1794. 

This  act  and  the  supplementary   act   of  1818  mado   it 

jj^^j^^j^jj     j^^^  unlawful  for  a  citizen  of  the  United  States  to  accept  a 

military  commission,  within  the  United  States,  from  any 
foreign  state,  prince,  etc.  It  also  prohibited  the  fitting  out 
in  the  ports  of  the  United  States  any  war  vessel,  for  the 
purpose  of  aiding  a  state  in  waging  war  against  a  state 
with  which  we  were  at  peace.  It  also  prohibited  the  aug- 
menting of  the  force  of  a  warship  or  privateer  of  a  foreign 
state,  while  within  our  ports,  provided  said  state  was  at 
war  with  a  state  in  amity  with  the  United  States.  It  made 
)inlawful  the  capture  by  a  foreign  state  of  the  vessels  of 
states  friendly  to  us,  while  within  a  marine  league  of  our 
shore.  It  authorized  the  President  to  employ  our  military 
and  naval  forces  for  the  purpose  of  preventing  violations 
of  our  neutrality. 

The  practical  service  rendered  by  the  armed  neutrality 
The  First  Arm^e  of  1780  in  sccuring  a  better  recognition  of  neutral  rights 
Neatimuty.         j^ust    uot   be    Overlooked.     This  combination    of  neutral 

powers  set  forth  a  declaration  of  principles  chief  among 
which  were:  free  ships,  free  goods;  a  blockade  must  be 
made  effective  by  vessels  stationed  sufficiently  near  to  make 
entry  and  exit  evidently  dangerous.  These  principles  have 
since  been  incorporated  into  international  law.  It  also 
limited  contraband  goods  to  munitions  of  war  and  sulphur. 
This  latter  contention  has  never  been  generally  adopted. 
With  the  then  great  European  powers  at  war,  the  tempta- 
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tion  to  enlarge  belligerent  at  the  expense  of  neutral  rights 
*  was  so  great  that,  but  for  the  coalition  of  the  northern 
powers,  neutral   trade  would   have  been  accorded  merely 
such  rights  as  the  belligerents  saw  fit  to  grant. 

The  Napoleonic  wars  brought  another  very  severe  strain 
upon  the  laws  of  neutrality,  particularly  as  regards  neutral  ^^^•*^J*_^ 
trade.  This  led  to  the  Second  Armed  Neutrality,  1800,  traiity. 
which  reiterated  the  principles  set  forth  by  its  predecessor. 
But  when  Russia  became  one  of  the  belligerents,  the  coali- 
tion was  deprived  of  its  head  and  its  influence  and  power 
to  enforce  respect  for  its  declarations  were  very  materially 
lessened.  Between  the  Orders  in  Council  and  the  Decrees 
of  Berlin  and  Milan  neutral  trade  was  subjected  to  almost 
ruinous  restrictions. 

As  a  result  of   the  relative  weakness  of  those   powers 
which  contended  for  rights  of  neutrals  as  embodied  in  the 
principles:  free  ships,  free  goods,  and  that  a  blockade  in Tranaitioa 
order   to  be   binding  must  be   effective,  these  principles  ^Ipoiei^nic'^"' 
cannot  be  said  to  have  formed  a  part  of  international  law  "w*™- 
at  the  close  of  the  Napoleonic  wars.     But  from  this  period 
on  several  of  the  states  inserted  them  in  their  treaties  and 
during  the  period  of  peace  which  followed  the  conflagration 
kindled  by  France,  the  conception  rapidly  gained  ground 
that  after  all  the  rights  of  belligerents  were  not  of  such 
transcendent  importance  that  neutral  commerce  must  be 
left  to  the  mercy  or  caprice  of  belligerents. 

But  the  above  questions  were  not  definitely  settled  in 
favor  of  neutrals  until  the  Conference  of  Paris,  1856.  By  The  conference 
this  time  public  opinion  had  reached  the  point  where  prac-**'  ^•'^• 
tically  all  the  nations  were  forced  to  consent  to  a  recogni- 
tionof  principles,  which  had  struggled  nearly  a  century  for 
a  place  in  international  law.  These  were :  Ist,  **  Privateer- 
ing is  and  remains  abolished.  2d,  The  neutral  flag  covers 
enemy 'sgoods,  with  the  exception  of  contraband  of  war.  3d, 
Neutral  goods,  with  the  exception  of  contraband  of  war,  are 
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not  liable  to  capture  under  the  enemy's  flag.  4th,  Block- 
ades, in  order  to  be  binding,  must  be  effective,  that  is  to 
say,  maintained  by  a  force  sufficient  really  to  pervent  access 
to  the  coast  of  the  enemv." 

The  effect  of  the  first  of  these  was  to  relieve  neutral 

nfoot  off  abore  commerce  of  the  risks  due  to  the  presence  along  its  paths 

of  a  number  of  vessels  the  income  of  whose  crews  depended 
upon  the  number  and  value  of  captures  made.  Under  such 
circumstances,  captures  were  frequently  made  upon  slight 
evidence  of  guilt  and  the  neutral  vessels  thus  seized  were  at 
least  subjected  to  the  annoyance  of  delay,  nor  was  it  unusu:il 
to  manufacture  evidence  in  order  to  secure  a  decree  of  con- 
fiscation by  the  prize  court.  The  second  rule  appears  to  be 
a  concession  to  belligerents  whose  food  supply  is  depend- 
ent largely  upon  imports,  and  to  a  certain  extent  it  is,  but 
it  has  been  of  very  substantial  assistance  to  the  carrying- 
trade  of  neutrals.  The  third  rule  is  so  manifestly  a  con- 
cession to  neutrals  that  discussion  of  it  is  unnecessary. 
The  fourth  put  an  end  to  paper  blockades  which  at  the  begin- 
ning of  the  century  hud  proved  so  ruinous  to  neutral  trade 
and  from  which  the  United  States  was  the  chief  sufferer. 
As  has  already  been  pointed  out,  not  all  nations  have  given 
their  consent  to  these  rules,  but  a  sufficient  number  have 
done  so  expressly  and  others  tacitly,  that  their  legality  is 
not  likely  to  be  questioned. 

But  the  development  of  the  lawjof  neutrality  in  the  nine- 
teenth century  was  not  confined  to  an  enlargement  of 
neutral   rights,    it   included   also  a.  better   recognition  of 

^    , ^_^       neutral   duties.     The   neutral   was   no   longer   free  from 

blame,  provided  it  rendered  no  direct  aid  through  its  gov- 
ernmental agencies;  it  must  now  refrain  from  certain  forms 
of  passive  aid  and  must  see  to  it  that  its  citizens  observed 
the  laws  of  neutralitv. 

Thus  it  has  become  the  duty  of  a  neutral  to  refuse  per- 
mission  to   a   belligerent   to   move   his   troops  across  its 
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territory  ard  even  to  use  force  in  order  to  prevent  its  being 
done.  This  new  rule  was  adhered  to  by  Belgium  during 
the  Franco-Prussian  war.  Prussia  requested  the  privilege  PaMage  of 
of  carrying  her  wounded  and  prisoners  from  Sedan  to^^^*^** 
German  territory  across  Belgium.  This  request  appeared 
innocent  enough,  but  upon  second  thought  it  could  be 
readily  seen  that  it  was  for  the  purpose  of  relieving  the 
strain  upon  the  railways  upon  which  the  German  army 
depended  for  its  supplies  and  munitions  of  war.  To  grant 
the  request  would  therefore  be  to  give  very  substantial 
military  assistance  to  Germany,  as  it  would  increase  the 
effectiveness  of  her  armies  in  their  operations  against 
France.  After  consultation  with  England,  Belgium 
refused  to  grant  the  request. 

The  neutral  government  is  likewise  t(»  refrain  from  loan- 
ing money  to  either  belligerent,  also  from  selling,  loan- 
ing or  giving  munitions  of  war  to  either,  though  it  is  still 
lawful  for  its  citizens  to  do  these  things.  The  sale  of  arms  j^^^^  of  money 
and  military  stores  by  the  United  States  in  1871  would  »nd  sale*  of 
have  been  a  violation  of  this  rule,  but  the  sale  was  ordered  war. 
by  Congress  before  the  Franco-Prussian  war  was  thought 
of,  and  the  firm  to  which  the  materials  were  sold,  the 
Kemingtons,  were  not,  to  the  knowledge  of  the  United 
States,  acting  as  the  agents  of  either  belligerent.  The  sale 
was  therefore  a  purely  business  transaction,  which,  under 
the  circumstances,  was  not  a  violation  of  our  duties  as  a 
neutral.  But  it  would  have  been  had  the  United  States 
known  or  had  reasonable  grounds  for  believing  that  the 
firm  to  whom  it  sold  was  acting  as  the  agent  of  either  bel- 
ligerent. The  rule  is  illustrated  by  the  conduct  of  Sweden 
in  1825.  In  that  year  she  was  desirous  of  selling  some  of 
her  war  yessels,  and  succeeded  in  selling  three  of  them  to 
an  English  firm  which  she  afterwards  learned  was  acting 
as  the  agent  of  Mexico  then  at  war  with  Spain.  Upon 
ascertaining  this  fact,  Sweden  revoked  the  sale. 
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It  is  now  well  recognized  that  it  is  the  duty  of  the  neu- 
tral not  only  to  refrain  from  granting  permission  to  either 
Enu«tm«nt  of    of  the  bellis^erents  to  enlist  troops  within  its  territory,  but 

troops  m  neutral  =>  .       '  ..  .1/ 

tenritory.  it  must  use  proper  diligence  in  preventing  such  enlistment. 

The  United  States  led  the  way  in  this  direction  by  its 
Neutrality  Acts,  and  the  .duty  is  now  amply  recognized  in 
the  Foreign  Enlistment  Acts  of  Great  Britain  and  the 
legislation  of  other  nations.  Private  citizens  violating 
these  laws  are  criminals  and  as  such  are  subject  to  punish- 
ment. True,  if  a  citizen  of  a  neutral  state  leaves  it  and 
enlists  in  the  service  of  either  of  the  belligerents  he  is  doing 
something  which  as  regards  the  other  belligerent  he  has  a 
right  to  do  and  the  neutral  state  is  under  no  legal  obliga- 
tion to  prevent  his  doing  it.  So  far  there  is  no  difficult^'. 
The  difficulty  arises  when  several  go  at  a  time  and  it  be- 
comes necessary  to  determine  whether  or  not  they  consti- 
tute an  armed  expedition.  If  they  do,  it  is  clearly  the  duty 
of  the  neutral  to  prevent  their  departure,  and  this  is  equally 
true  whether  the  expedition  is  made  up  of  its  own  citizens 
or  of  other  persons  within  its  territory.  For,  in  either 
case,  it  would  be  guilty  of  allowing  its  territory  to  be  used 
as  a  base  of  operations. 

A  curious  case  upon  this  point  arose  in  1871,  when  twelve 
OaM  of  Fronoii  hundred  Frenchmen  left  New  York  City  for  France  on  two 
menrotamins  ycssels.  The  Lafayette,  and  The  City  of  Paris.  It  was 
statoB  In  1871.    generally  understood  that  these  men  were  going  home  to 

enlist  in  the  French  army.  Upon  the  same  vessels  were 
96,000  rifles  and  11,000,000  cartridges.  Mr.  Fish,  who 
was  then  Secretary  of  State,  took  the  view  that  as  the  men 
were  not  organized  or  drilled  they  were  not  an  effective 
military  force,  and  did  not  constitute  a  hostile  expedition, 
and  that  therefore  it  was  not  the  duty  of  the  United  States 
to  prevent  their  departure.  Concerning  this,  Mr.  Hall 
says:  *^  There  can  be  no  doubt  that  the  view  taken  by  the 
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governmfent  of  the  United   States   was  correct.*'     (Inter- 
national Law,  p.  631.) 

The  question  becomes  still  more  puzzling  when  the  dif- 
ferent elements  of  the  expedition  are  harmless  alone  but 
are  to  be  combined  outside  the  neutral  territory  into  an 
effective  force.     The   view  taken  by  the   United  States,  ^®"^*"****'°  ®' 

.      ,  ,  .  elements  of 

which  seems  entirely  reasonable,  is  that  it  matters  not  expedition  oat- 
whether  the  combination  is  made  within  the  neutral  J^'J^^^^' 
territory  or  outside  of  it,  the  duty  of  the  neutral 
to  prevent  it  is  clear,  provided  the  neutral  has  reason- 
able notice  of  the  intent.  The  opposite  view  taken 
by  Great  Britain  during  our  Civil  War,  lends  itself  too 
readily  to  fraudulent*  practices.  For,  if  the  neutral  govern- 
ment, though  claiming  to  occupy  a  position  of  strict 
neutrality,  be  in  sympathy  with  either  belligerent  it  may 
permit  an  unarmed  war-vessel  to  leave  one  of  its  ports,  the 
armament  another,  and  the  crew  another.  Now,  each  of 
these  is  harmless  in  itself,  but  if  the  intent  to  combine 
them  be  known,  and  it  generally  is,  the  obligation  of  the 
neutral  not  to  allow  its  territory  to  be  used  for  the  purpose 
of  fitting  out  hostile  expeditions  against  either  belligerent 
should  not  be  allowed  to  be  interfered  with  by  such  subter- 
fuges. 

Though  not  universally  recognized,  the  duty  of  a  neutral 
not  to  allow  the  warships  of  either  belligerent  to  remain  in 
its    ports    for   more  than   twenty- four    hours,  unless  ad-stayo«benigfer- 

,...,...  -  .  ..'  av  •»*  warships  in 

ditional  time  is  necessary  for  repairs  or  putting  them  in  aneatrai  ports, 
condition  to  reach  their  nearest  home  port,  has  within  the 
last  half  century  become  pretty  well  fixed.  The  repairs 
and  supplies  permitted  should  be  such  only  as  are  necessary 
to  their  sea-worthiness,  and  should  not  be  allowed  to 
extend  to  increasing  their  effectiveness  as  fighting-machines. 
Thus,  there  must  be  no  increase  or  repair  of  their 
armament;  no  augmentation  of  the  crew,  further  than  is 
necessary  for  navigating  the  vessel ;  no  greater  supply  of 
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coal,  foody  etc.,  than  is  rea8onably  necessary  to  enable 
them  to  reach  their  nearest  home  port,  or  other  port  under 
their  control. 

The  use  of  neutral  ports  by  belligerent  war  vessels 
became  a  question  of  vital  interest  during  the  Russo- 
of  KDMo-j|^p3,Qege  ^ar.  The  Baltic  Fleet  exceeded  the  twenty- 
four  hour  limit  at  Djibutil,  Madngasgar,  Kamrahn  Bay, 
and  Hon-Kohe  Bay.  The  stay  of  nearly  a  month  in  the 
two  latter  ports  for  the  purpose  of  effecting  a  junction  of 
the  different  divisions  of  the  fleet,  for  recoaling,  repro- 
visioning,  etc.,  was  particularly  aggravating  as  it  was  so 
near  the  scene  of  action.  Though  France  'had  not  in  her 
proclamation  of  neutrality  agreed  to  observe  the  twenty- 
four  hour  rule,  a  careful  study  of  the  facts  in  the  case 
leaves  little  room  for  doubt  that  France  was  guilty  of  vio- 
lating the  laws  of  neutrality  by  permitting  her  ports  and 
territorial  waters  to  be  used  as  they  were  by  the  Bussian 
fleet. 

When  from  stress  of   weather  or  other  reasons  the  war- 
ships of   opposing  belligerents  chance   to   be  found  in  the 
BeUis«r«nt        samc  ncutral  port,  it  is  the  duty  of'  the  neutral  to  see  that 
u.^rnlutrlf^*"' ^^^®®   of    one  do  not    leave  until  twenty- four  hours  has 
poru  by  •traM elapsed  since  the  departure  of  those  of  the  other.     This  is 

a  rather  recent  rule,  but  may  be  said  to  be  fairly  well 
established.  True,  it  might  be  difficult,  if  not  impossible, 
for  a  neutral  having  a  weak  navy  to  enforce  this  rule,  but 
experience  has  shown  that  a  resort  to  force  would  very 
rarely  be  necessary,  provided  the  neutral  makes  a  clear 
and  positive  statement  of  its  wishes. 

If,  instead  of  being  in  the  neutral  port,  the  warships  of 
Enforced  de-  ouc  of  the  belligerents  are  just  outside  its  territorial  waters 
^terament.       Waiting  for  an  opportunity  to  attack  those  of  the  other  as 

soon  as  they  come  out,  it  becomes  the  duty  of  the  neutral 
to  require  the  warships  of  the  belligerent  which  are  in  its 
port  either  to   depart  within  twenty-four  hours,  provided 
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they  are  seaworthy,  or  disarm;  and,  if  they  choose  the 
latter  alternative,  to  keep  them  and  their  crews  interned 
for  the  remainder  of  the  war.  The  same  requirement 
should  be  made  of  such  vessels,  no  matter  upon  what 
ground  they  refuse  to  leave  a  neutral  port  within  twenty- 
four  hours  after  notice.  This  rule  has  been  enforced 
during  the  recent  Busso-Japanese  war  in  the  cases  of  the 
Mandjur,  Grozovoi,  Czarevitch,  Lena,  Aurora,  etc.,  though 
with  a  trifle  of  tardiness  in  some  cases. 

It  is  not  the  duty  of  the  neutral  to  prevent  its  ports  being 
used  by  the  belligerent  for  the  purpose  of  bringing  in  and  semns  prises  in 
selling  its  prizes.  This  rule  has  been  established  during  "•'**'•*  *^'**' 
the  nineteenth  century.  For  though  there  were  some 
treaties  to  this  effect  during  the  eighteenth  century,  e.  g^., 
the  treaty  of  1778  between  the  United  States  and  France, 
and  of  1794  between  the  United  States  and  England, 
which  provided  for  the  exclusion  of  prizes  of  the  enemies 
of  either  from  the  ports  of  the  other,  — the  practice  was 
in  general  to  allow  such  use  of  neutral  ports..  In  1861, 
England  refused  the  Confederacy  the  right  to  bring  prizes 
into  her  ports  and  by  Orders  in  Council  of  that  year  ex- 
cluded the  prizes  of  either  partj-  from  her  ports  and  terri- 
torial waters.  She  pursued  the  same  course  during  the 
Franco- Prussian,  Spanish-American,  and  Russo-Japanese 
wars.  France  and  the  United  States  have  also  recognized 
the  rule  so  that  it  may  now  be  said  to  form  a  part  of 
international  law. 

It  is  the  duty  of  the  neutral  to  require  the  troops  of 
either  belligerent  entering  its  territory  to  lay  down  their  j^^^^^^^i.  <^, 
arms  and  to  intern  them  for  the  balance  of  the  war.  ^«>«p»' 
With  reference  to  warfare  on  land  there  is  no  question 
but  that  this  is  the  duty  of  the  neutral ;  and  many  contend 
that  the  same  rule  should  be  applied  to  naval  warfare, 
with  the  variation  that  in  the  latter  case  twenty-four  hours 
is  to   be  allowed   them  in  which  to  depart.     The  Busso- 
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Japanese  war  presented  an  anomalous  condition ,  for  in  it 
practically  all  the  hostilities  on  land  were  on  what  was, 
nominally  at  least,  neutral  territory.  But  largely  thFOugh 
the  wisdom  and  foresight  of  John  Hay  the  amount  of 
neutral  territory  which  was  to  be  used  as  a  field  of  hostile 
action  by  the  belligerents  was  limited  to  Manchuria  and 
Korea.  It  was  recognized  that  should  the  troops  of  the 
belligerents  enter  other  parts  of  China  than  Manchuria,  it 
would  be  the  duty  of  China  to  require  them  to  disarm  and 
to  intern  them  for  the  balance  of  the  war. 

Perhaps  no  event  has  gone  further  toward  calling  atten- 
Biieet  o« Geneva  ^'^'"^  ^  ^^^  dutics  of  ueutrals,  and,  to  a  certain  extent,  fixing 
ArbiiraUon.       their  dutics,  than  the  Geneva  Arbitration.     The  principles 

upon  which  the  arbitrators  acted  were  that  a  neutral  gov- 
ernment is  bound  —  **  First,  to  use  due  diligence  to  prevent 
the  fitting  out,  arming,  or  equipping,  within  its  jurisdiction, 
of  any  vessel  which  it  has  reasonable  ground  to  believe  is 
intended  to  cruise  or  to  carry  on  war  against  a  power  with 
which  it  is  at  peace;  and  also  to  use  like  diligence  to  pre- 
vent the  departure  from  its  jurisdiction  of  any  vessel 
intended  to  cruise  or  carry  on  war  as  above,  such  vessel 
having  been  specially  adapted,  in  whole  or  in  part  within 
such  jurisdiction,  to  warlike  use. 

Secondly,  not  to  permit  or  suffer  either  belligerent  to 
make  use  of  its  ports  or  waters  as  the  base  of  naval  opera- 
tions against  the  other,  or  for  the  purpose  of  the  renewal 
or  augmentation  of  military  supplies  or  arms,  or  the 
recruitment  of  men. 

Thirdly,  to  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  as  to  all  persons  withinits  jurisdiction,  to  pre- 
vent any  violation  of  the  foregoing  obligations  and  duties. 

And  the  High  Contracting  Parties  agree  to  observe  these 
rules  as  between  themselves  in  future,  and  to  bring  them 
to  the  knowledge  of  other  maritime  powers,  and  to  invite 
them  to  accede  to  ihem." 
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Though  neither  the  Treaty  of  Washington  nor  the  arbi- 
tration provided  for  by  it  could  make  these  rules  a  part  of 
international  law,  the  decision  of  this  greatest  arbitral 
proceeding  called  the  attention  of  the  world  to  them,  and 
their  reasonableness  has  so  far  commended  them  that  they 
may  now  be  fairly  said  to  be  a  part  of  the  law  of  nations. 

We  have  so  far  been  considering  what  is  termed  natural 
or  perfect  neutrality,  which  is  the  form  ordinarily  meant 
when  we  speak  of  neutrality.  But  it  may  be  well  before  q™iifled  or 
leaving  the  subject  to  call  attention  to  what  may  be  termed  ^^°^®]^*j^***^ 
imperfect,  qualified,  or  conventional  neutrality.  Examples 
of  this  form  is  the  neutrality  guaranteed  by  convention  to 
Switzerland,  Belgium,  Cracow,  Corfu,  etc.  The  reason 
for  guaranteeing  the  permanent  neutrality  of  these  is  their 
geographical  position.  For  instance,  while  Switzerland  is 
neutral  territory,  the  borders  of  France  are  protected  from 
attack  by  Austrian  forces  and  Austria  from  attack  by  the 
French.  In  like  manner  the  neutrality  of  Belgium  forms 
a  mutual  protection  to  the  borders  of  Germany  and  France. 
The  modification  of  neutrality  due  to  a  treaty  between  the 
neutral  and  either  belligerent,  we  have  already  had  occa- 
sion to  notice,  in  discussing  the  furnishing  of  troops,  etc., 
by  the  neutral. 


THE  SANTISSIMA  TRINIDAD. 

(7  WheatOD,  283.) 

SALE  OF  WARSHIPS  TO  BELLIGERENTS  BY  NEUTRALS AUG- 
MENT ATIONOF  CREW  OF  BELLIGERENT  WARSHIPS  IN  NEU- 
TRAL TERRITORY  A  VIOLATION   OF  NEUTRALITY. 

Story,  J,,  delivered  the  opinion  of  the  court. 

Upon  the  argument  at  the  bar  several  questions  have 
arisen,  which  have  been  deliberately  considered  by  the  court ; 
and  its  judgment  will  now  be  pronounced.  The  first  in  the 
order,  in  which  we  think  it  most  convenient  to  consider  the 


544  INTERNATIONAL   LAW. 

cause,  is,  whether  The  Independencia  is  in  point  of  fact  a 
public  ship,  belonging  to  the  government  of  Buenos  Ayres. 
The  history  of  this  vessel,  so  far  as  is  necessary  for  the  dis- 
posal of  this  point,  is  briefly  this:  She  was  originally  built 
and  equipped  at  Baltimore,  as  a  privateer,  during  the  late 
war  with  Groat  Britain,  and  was  then  rigged  as  a  schooner, 
and  called  The  Mammoth,  and  cruised  ao:ainst  the  eneniv. 
After  the  peace  she  was  rigged  as  a  brig,  and  sold  by  her 
original  owners.     In  January,  1816,  she  was  loaded  with  a 
cargo  of  munitions  of  war,  by  her  new  owners,  (who  are 
inhabitants  of  Baltimore,  )and  being  armed  with  twelve  guns, 
constituting  a  part  of  her  original  armament,  she  was  dis- 
patched from  that  port,  under  the  command  of  the  claimant, 
on  a  voyage,  ostensibly   to   the  Northwest  Coast,  but  in 
reality  to  Buenos  Ayres.     By  the  written  instructions  given 
the  supercargo  on  this  voyage,  he  was  authorized  to  sell 
the  vessel  to  the  government  of  Buenos  Ayres,  if  he  could 
obtain  a  suitable  price.    She  duly  arrived  at  Buenos  Ayres, 
having  exercised  no  act  of  hostility,  but  sailed  under  the 
protection  of  the  American  flag,  during  the  voyage.     At 
Buenos   Ayres,  the   vessel  was   sold  to  Captain  Chaytor 
and  two  other  persons ;  and  soon  afterwards  she  assumed 
the  flag  and  character  of  a  public  ship,  and  was  under- 
stood by  the  crew  to  have  been  sold  to  the  government  of 
Buenos  Ayres;  and  Captain  Chaytor  made  known  these 
facts  to  the  crew,  and  asserted  that  he  had  become  a  citizen 
of  Buenos  Ayres ;  and  had  received  a  commission  to  com- 
mand the  vessel  as  a  national  ship ;  and  invited  the  crew 
to  enlist  in  the  service ;  and  the  greater  part  of  them  ac- 
cordingly enlisted.     From  this  period,  which  was  in  May, 
1816,   the   public   functionaries   of    our  own   and    other 
foreign  governments  at  that  port,  considered  the  vessel  as 
a  public  ship  of  war,  and  such  was  her  avowed  character 
and  reputation.     No  bill  of  sale  of  the  vessel  to  the  gov- 
ernment of  Buenos  Ayres  is  produced,  and  a  question  has 
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been  made  principally  from  this  defect  in  the  evidence, 
whether  her  character  as  a  public  ship  is  established.  It 
is  not  anderstood  that  any  doubt  is  expressed  as  to  the 
genuineness  of  Captain  Chaytor's  commission,  nor  as  to 
the  competency  of  the  other  proofs  in  the  cause  intro- 
duced, to  corroborate  it.  The  only  point  is,  whether,  sup- 
posing them  true,  they  afford  satisfactory  evidence  of 
her  public  character.  We  are  of  opinion  that  they  do. 
In  general,  the  commission  of  a  public  ship,  signed  by  the 
proper  authorities  of  the  nation  to  which  she  belongs,  is 
complete  proof  of  her  national  character.  A  bill  of  sale 
is  not  necessary  to  be  produced.  Nor  will  the  courts  of  a 
foreign  country  inquire  into  the  means  by  which  the  title 
to  the  property  has  been  acquired.  It  would  be  to  exert 
the  right  of  examining  into  the  validity  of  the  acts  of  the 
foreign  sovereign,  and  to  sit  in  judgment  upon  them  in 
cases  where  he  has  not  conceded  the  jurisdiction,  and 
where  it  would  be  inconsistent  with  his  own  supremacy. 
The  commission,  therefore,  of  a  public  ship,  when  duly 
authenticated,  so  far  at  least  as  foreign  courts  are  con- 
cerned, impoi*ts  absolute  verity,  and  ther  title  is  not 
examinable.  The  property  must  be  taken  to  be  fully 
acquired,  and  cannot  be  controverted.  This  has  been 
the  settled  practice  between  nations;  and  it  is  a  rule 
founded  in  public  convenience  and  policy,  and  cannot 
be  broken  in  upon,  without  endangering  the  peace  and 
repose,  as  well  of  neutral  as  of  belligerent  sovereigns. 
The  commission  in  the  present  case  is  not  expressed  in  the 
most  unequivocal  terms ;  but  its  fair  purport  and  interpre- 
tation  must  be  deemed  to  apply  to  a  public  ship  of  the 
government.  If  we  add  to  this  the  corroborative  testi- 
mony of  our  own  and  the  British  consul  at  Buenos  Ayres, 
as  well  as  that  of  private  citizens,  to  the  notoriety  of  her 
claim  of  a  public  character ;  and  her  admission  into  our 
own  ports  as  a  public  ship,  with  the  immunities  and  privi- 
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leges  belonging  to  such  ship,  with  the  express  approbation 
of  our  own  government,  it  does  not  seem  too  much  to  assert, 
whatever  may  be  the  private  suspicion  of  a  lurking  Ameri- 
can interest,  that  she  must  be  judicially  held  to  be  a  public 
ship  of  the  country  whose  commission  she  bears. 

There  is  another  objection  urged  against  the  admission 
of  this  vessel  to  the  privileges  and  immunities  of  a  public 
ship,  which  may  as  well  be  disposed  of  in  connectioa  with 
the  question  already  considered.  It  is,  that  Buenos  A3  res 
has  not  yet  been  acknowledged  as  a  sovereign  independ- 
ent government  by  the  executive  or  legislature  of  the  United 
States,  and  therefore  is  not  entitled  to  have  her  ships  of 
war  recognized  by  our  courts  as  national  ships.  We  have, 
in  former  cases,  had  occasion  to  express  our  opinion  on 
this  point.  The  government  of  the  United  States  has  rec- 
ognized the  existence  of  a  civil  war  between  Spain  and  her 
colonies,  and  has  avowed  a  determination  to  remain  neutral 
between  the  parties  and  to  allow  to  each  the  same  rights 
of  asylum  and  hospitality  and  intercourse.  Each  party  is, 
therefore,  deemed  by  us  a  belligerent  nation,  having,  so 
far  as  concerns  us,  the  sovereign  rights  of  war,  and  entitled 
to  be  respected  in  the  exercise  of  those  rights.  We  can- 
not interfere  to  the  prejudice  of  cither  belligerent  without 
making  ourselves  a  party  to  the  contest,  and  departing 
from  the  posture  of  neutrality.  All  captures  made  by 
each  must  be  considered  as  having  the  same  validity,  and 
all  the  immunities  which  may  be  claimed  by  public  ships 
in  our  ports,  under  the  law  of  nations,  must  be  recognized 
by  our  courts  of  justice,  until  Congress  shall  prescribe  a 
different  rule.  This  is  the  doctrine  heretofore  asserted  bv 
this  court,  and  we  see  no  reason  to  depart  from  it. 

The  next  question  growing  out  of  this  record  is,  whether 
the  property  in  controversy  was  captured  in  violation  of 
our  neutrality,  so  that  restitution  ought,  by  the  law  of 
nations,  to  be  decreed  to  the  libellants.     Two  grounds  are 
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relied  apoiwto  justify  restitution:  1.  That  The  Independ- 
encia  and  Altravida  were  originally  equipped,  armed,  and 
manned  as  vessels  of  war  in  our  ports.  2.  That  there  was 
an  illegal  augmentation  of  the  force  of  The  Independencia 
within  our  ports.  Are  these  grounds,  or  either  of  them, 
sustained  by  the  evidence  ? 

The  question,  as  to  the  original  illegal  armament  and 
outfit  of  the  Independencia,  may  be  dismissed  in  a  few 
words.  It  is  apparent,  that  though  equipped  as  a  vessel  of 
war,  she  was  sent  to  Buenos  Ayres  on  a  commercial  adven- 
ture, contraband,  indeed,  but  in  no  shape  violating  our  laws 
or  our  national  neutrality.  If  captured  by  a  Spanish  ship 
of  war  during  the  voyage,  she  would  have  been  justly  con- 
demnable  as  good  prize,  for  being  engaged  in  a  traffic  pro- 
hibited by  the  law  of  nations.  But  there  is  nothing  in  our 
laws,  or  in  the  law  of  nations,  that  forbids  our  citizens 
from  sending  armed  vessels,  as  well  as  munitions  of  war, 
to  foreign  ports  for  sale.  It  is  a  commercial  adventure 
which  no  nation  is  bound  to  prohibit;  and  which  only 
exposes  the  persons  engaged  in  it  to  the  penalty  of  confis- 
cation. Supposing,  therefore,  the  voyage  to  have  been  for 
commercial  purposes,  and  the  sale  at  Buenos  Ayres  to  have 
been  a  bona  fide  sale,  (and  there  is  nothing  in  the  evidence 
before  us  to  contradict  it,)  and  there  is  no  pretense  to  say 
that  the  original  outfit  on  the  voyage  was  illegal,  or  that  a 
capture  made  after  the  sale  was,  for  that  cause  alone, 
invalid. 

The  more  material  consideration  is  as  to  the  augmenta- 
tion of  her  force  in  the  United  States,  at  a  subsequent 
period.  The  court  is,  therefore,  driven  to  the  conclusion, 
that  there  was  an  illegal  augmentation  of  the  force  of  The 
Independencia  in  our  ports,  by  a*substantial  increase  of  her 
crew ;  and  this  renders  it  wholly  unnecessary  to  enter  into 
an  investigation  of  the  question,  whether  there  was  not  also 
an  illegal  increase  of  her  armament. 
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What,  then,  are  the  cousequeaces  which  the  law  attaches 
to  such  conduct,  so  far  as  they  respect  the  property  now 
under  adjudication?  It  has  never  been  held  by  this  court 
that  an  augmentation  of  force  or  illegal  outfit  affected 
any  captures  made  after  the  original  cruise  was  terminated. 
By  analogy  to  other  cases  of  violations  of  public  law,  the 
offense  may  well  be  deemed  to  be  deposited  at  the  termina- 
tion of  the  voyage,  and  not  to^affect  future  transactions. 
But  as  to  captures  made  during  tlie  crui^4e,  the  doctrine  of 
this  court  has  long  established  that  such  illegal  augmenta- 
tion is  a  violation  of  the  law  of  nations,  as  well  as  of  our 
municipal  laws,  and  as  a  violation  of  our  neutrality,  by 
analogy  to  other  cases,  it  infects  the  captures  subsequently 
made  with  the  character  of  torts,  and  justifies  and  requires 
a  restitution  to  the  parties  who  have  been  injured  by  such 
misconduct.  It  does  not  lie  in  the  mouth  of  wrong-doers 
to  set  up  a  title  derived  from  a  violation  of  our  neutrality. 
The  cases  in  which  this  doctrine  has  been  recognized  and 
applied  have  been  cited  at  the  bar,  and  are  so  numerous 
and  so  uniform,  that  it  would  be  a  waste  of  time  to  dis- 
cuss them,  or  to  examine  the  reasoning  by  which  they 
are  supported.  More  especially  as  no  Inclination  exists 
on  the  part  of  the  court  to  question  the  soundness 
of  these  decisions.  If,  indeed,  the  question  was  en- 
tirely new,  it  would  deserve  very  grave  consideration, 
whether  a  claim  founded  on  a  violation  of  our  neutral  juri>- 
diction  could  be  asserted  by  private  persons,  or  in  any 
other  manner  than  by  direct  intervention  of  the  govern- 
ment itself.  In  the  case  of  a  capture  made  within  a  neutm! 
territorial  jurisdiction,  it  is  well  settled  that,  as  between  tli 
captors  and  the  captured,  the  question  can  never  be  liii 
gated.  It  csin  arise  only  upon  a  claim  of  the  neutral 
sovereign  asserted  in  his  own  courts  or  the  courts  of  the 
power  having  cognizance  of  the  capture  itself  for  the  pur- 
pose of  prize.     And  by  analogy  to  this  course  of  proceed- 
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ing,  the  interposition  of  our  own  government  might  seem 
fit  to  have  been  required  before  cognizance  of  the  wrong 
could  be  taken  by  our  courts.  But  the  practice  from  the 
beginning  in  this  class  of  causes,  a  period  of  nearly  thirty 
years,  has  been  uniformly  the  other  way ;  and  it  is  now 
too  late  to  disturb  it.  If  any  inconvenience  shoald  grow 
out  of  it,  from  reasons  of  state  policy  or  executive  discre- 
tion, it  is  competent  for  Congress  to  apply,  at  its  pleasure, 
the  proper  remedy. 

It  is  further  contended  by  the  claimant,  that  the  doc- 
trine heretofore  established  has  been  confined  to  cases  of 
captures  made  by  privateers;  and  that  has  never  been 
applied  to  captures  by  public  ships,  and  in  reason  and 
policy  ought  not  to  be  so  applied.  The  case  of  The 
Cassius,  in  3  D.  121,  has  been  supposed  at  the  bar  to 
authorize  such  an  interpretation  of  the  doctrine.  That 
was  the  case  of  a  motion  for  a  prohibition  to  the  district 
court  to  prohibit  it  from  exercising  jurisdiction  on  a  libel 
filed  against  The  Cassius,  a  public  armed  ship  of  France, 
to  obtain  compensation  in  damages  in  rem^  for  an  asserted 
illegal  capture  of  another  vessel  belonging  to  the  libellants 
on  the  high  seas,  and  sending  her  into  a  French  port  for 
adjudication,  as  prize.  The  libel  alleged  that  The  Cassius 
was  originally  equipped  and  fitted  for  war  in  a  port  of  the 
United  States  contrary  to  our  laws,  and  the  law  of  nations. 
But  there  was  no  allegation  that  she  had  been  originally 
fitted  put  by  her  present  commander,  or  after  she  became 
the  property  of  the  French  government.  The  principal 
question  was,  whether  courts  could  sastain  a  libel  for  com- 
pensation in  rem  against  the  capturing  vessel  for  an 
asserted  illegal  capture  as  prize  on  the  high  seas,  when  the 
prize  was  not  brought  into  our  ports,  but  was  carried  into 
a  port  infra  praesidia  of  the  captors.  The  court  granted 
the  prohibition ;  but  as  no  reasons  were  assigned  for  the 
judgment,  the  only  grounds  that  can  be  gathered,  is  that 
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which  is  apparent  on  the  face  of  the  writ  of  prohibition, 
where  it  is  distinctly  asserted,  that  the  jurisdiction  in  cases 
of  this  nature  exclusively  belongs  to  the  courts  of  the 
capturing  power,  and  that  neither  the  public  ships  of  a 
nation,  nor  the  officers  of  such  ships,  are  liable  to  be 
arrested  to  answer  for  such  captures  in  any  neutral  court. 
The  doctrine  of  that  case  was  fully  recognized  by  this 
court  in  the  case  of  The  Invincible,  1  W.  238;  and  it 
furnishes  a  rule  for  the  exemption  of  a  public  ship  from 
proceeding  in  rem^  in  our  courts  for  illegal  captures  on 
high  seas,  in  violation  of  our  neutrality;  but  in  no  degree 
exempts  her  prizes  in  our  ports  from  the  ample  exercise  of 
our  jurisdiction. 

Nor  is  there  in  reason  or  in  policy  any  ground  for  a 
distinction  between  captures  in  violation  of  our  neutrality 
by  public  ships,  and  by  privateers.  In  each  case  the  injury 
done  to  our  friend  is  the  same ;  in  each  the  illegality  of  the 
capture  is  the  same ;  in  each  the  duty  of  the  neutral  is 
equally  strong  to  assert  its  own  rights,  and  to  preserve  its 
own  good  faith,  and  to  take  from  the  wrong-doer  the 
property  he  has  unjustly  acquired,  and  reinstating  the 
other  party  in  his  title  and  possession  which  have  been 
tortiously  devested.  This  very  point  was  directly  asserted 
by  this  court  in  its  judgment  in  the  causes  of  The 
Invincible.  Mr.  Justice  Johnson  there  said:  **  As  to  the 
restitution  of  prizes  made  in  violation  of  neutrality,  there 
could  be  no  reason  suggested  for  creating  a  distinction 
between  the  national  and  the  private  armed  vessels  of  a 
belligerent.  Whilst  a  neutral  yields  to  other  nations  the 
unobstructed  exercise  of  their  sovereign  or  belligerent 
rights,  her  own  dignity  and  security  require  of  her  the 
vindication  of  her  own  neutrality,  and  of  her  sovereign 
right  to  remain  the  peacable  and  impartial  spectator  of  the 
war.  As  to  her,  it  is  immaterial  in  whom  the  property  of 
the  offending  vessel  is  vested.     The    commission    under 
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which  the  captors  act  is  the  same,  and  that  alone  com- 
municates the  right  of  capture,  even  to  a  vessel  which  is 
national  property."  We  are  satisfied  of  the  correctness  of 
this  doctrine,  and  have  no  disposition  to  shake  it.  In  cases 
of  violation  of  neutral  territorial  jurisdiction,  no  distinction 
has  ever  been  made  between  the  capture  of  public  and 
private  armed  ships ;  and  the  same  reason  which  governs 
that,  applies  with  equal  force  to  this  case. 


CHAPTER  n. 

CONTRABAND. 

With  the  increaeed  importance  of  uaval  warfare  as  a 
factor  in  determining  the  supremacy  of  nations,  and  this 
is  one  of  the   great  facts  in   modern   history,  it    is   but 

portimolr^if^'^^^*^^*^  ^^^  question  of  contraband    should  have  ac- 

•obj«et.  quired  a  position  of  increased  importance  in  international 

law.  Nor  is  there  any  convincing  evidence  that  sea  power 
will  in  the  future  become  any  less  of  a  factor  in  deciding 
the  fate  of  nations  than  it  is  to-day.  In  fact  the  events 
and  tendencies  of  the  past  century  lead  almost  irresistibly 
to  the  conclusion  that  the  great  powers  of  the  future  will 
be  sea  powers.  The  one  weak  point  in  Napoleon's  cam- 
paign for  supremacy  over  £urope  was  his  utter  inability  to 
cope  with  England  upon  the  sea.  The  fate  of  the  Civil 
War  was  in  large  part  decided  by  the  American  navy. 
The  work  of  Dewey  and  Schley  forced  Spain  upon  her 
knees  before  the  United  States  and  rendered  unnecessary 
any  severe  test  between  the  armies  of  the  two  states.  If 
further  evidence  of  the  decisiveness  of  naval  supremacy 
were  necessary,  that  evidence  was  furnished  by  the  Russo- 
Japanese  war.  Had  Russia  triumphed  on  sea,  the  suc- 
cesses of  the  Japanese  armies  would  have  been  but  tem- 
porary incidents  in  the  war  which  would  have  ended  in  the 
relegation  of  Japan  to  a  subordinate  position  among  the 
nations.  Such  being  the  increased  and  increasing  im- 
portance of  sea  power,  it  is  evident  that  the  question  of 
the  rights  of  belligerent  armed  vessels  upon  the  sea  must 
subtend  a  wider  angle  in  the  field  of  international  law. 
And  what  is  true  of  their  rights  as  a  whole  is  also  true  of 
the  phase  of  the  question  which  has  to  do  with  their  right 
(552) 
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to  intercept  certain  forms  of  property  being  carried  by  sea 
to  their  enemy. 

Though  the  term  contraband  is  of  relatively  recent 
origin,  as  it  was  used  for  the  first  time  in  the  sense  in 
which  it  is  now  used  in  internationl  law,  rather  than  to 
designate  a  prohibited  domestic  trade  in  monopolies  in  ^^ '*****' **** 
time  of  peace,  in  the  Treaty  of  Southhampton,  1625, 
between  England  and  Holland,  the  prohibition  against 
neutrals  carrying  munitions  of  war  to  one's  enemy  was 
known  even  to  the  ancients.  According  to  Grotius,  the 
Greeks  and  Bomans  considered  the  conveyance  of  arms  to 
either  of  the  belligereots  ■  as  inconsistent  with  non- 
participation  in  the  war.  Nor  is  this  at  all  strange,  for  it 
requires  no  legal  refinements  to  reach  the  conclusion  that 
if  I  deprive  my  enemy  of  his  sword  or  gun,  the  man  who 
furnishes  him  with  another  weapon  is  not  neutral  in  the 
fight. 

That  the  belligerent  did  not  have  the  right  to  prohibit 
all  commerce  between   a  neutral  and  the .  state  or  states  ^ 

Compromise 

with  which  he  might  be  at  war  has  always  been  recognized ;  iimitiog  nen- 
it  has   also  been  recognized   that   not  all  commerce  was  ^^  t,^^^^  ^j^^ 
upon  the  same  basis  and  that  certain  forms  of   it  are  of  ^•nigorents. 
such  a  nature  that  they  are  subject  to  certain  limitations 
in   favor  of   the    belligerent.     Thus   a   compromise  was 
reached,  the  terms  of  which  are  to  be  found  in  the  rules 
governing  contraband   and  blockade.     These  will   be  dis- 
cussed in  this  and  the  succeeding  chapter. 

For  the  purposes  of  determining  what  goods  fall  under 
the  head  of  contraband,  goods  are  divided  into  three 
classes:  (1)  Such  as  are  of  use  only  in  war;  (2)  Such 
as  are  of  use  only  in  peace,  and  (3)  Such  as   are  of  use ciaMifloation  of 

1     •  .,  ,  J  _•     •/•  contraband 

m  war   and   in  peace,  these   are  termed   ancipttts   itsus.good: 
This  is  the  classification  made  by  Grotius,  and  it  has  never 
been   improved  upon.     His  achievement  is  the  more  re- 
markable when  we  consider  that  he  lived  in  an  age  of  land. 
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not  navaly  warfare;  and,  though  the  question  of  contra- 
band is  not  entirely  confined  to  naval  warfare,  it  has  never 
been  considered  of  very  great  importance  except  in  con- 
nection with  it. 

With  reference  to  the  first  of  these  classes  there  is  little 
room  for  controversy.  Goods  that  are  of  use  only  in  war, 
or  intended  primarily  for  use  in  war,  are  contraband, 
though  they  may  be  incidentally  in  peace.  Such  are  by 
common  consent  placed  in  the  category  of  absolute  con- 
traband. Inventions  may  change  the  form  and  effective- 
ness of  such  articles,  but  the  general  principle  remains  the 
same.  This  may  be  illustrated  by  a  comparison  of  the 
list  of  contraband  contained  in  the  Treaty  of  Utrecht  with 
that  contained  in  the  Bussian  proclamation  at  the  begin- 
ning of  their  recent  war.  In  the  former  we  find  the  fol- 
lowing: **  arms,  cannon,  hand-guns,  mortars,  petards, 
bombs,  grenades,  gun-carriages,  forks,  bandoleers,  can- 
non-powder, saltpeter,  balls,  pilses,  espees,  morions,  cer- 
cles-poissez,  helmets,  cuirasses,  halberds,  javelins,  pistol- 
bags,  baldrics,  horses  with  their  harness,  etc."  The 
Bussian  proclamation  includes:  **arms,  munitions,  ex- 
plosives, and  substances  used  for  manufacture  of  explosives ; 
materials  used  for  artillery,  engineering,  and  baggage 
trains,  such  as  gun-carriages,  campaign  kitchens,  carts, 
barbed  wire,  pontoons,  harness,  etc.,  articles  of  military 
equipment  and  clothing,  ships  constructed  for  purposes  of 
war,  boilers,  and  all  kinds  of  combustibles,  such  as  coal, 
naphtha,  alcohol  and  similar  substances;  materials  for 
telegraphic  and  telephonic  installations,  or  for  construc- 
tion of  railways  generally ;  all  objects  intended  for  war  on 
sea  or  land,  including  rice,  provisions,  horses,  etc." 

With  reference  to  the  second  class,  there  has  never  been 
any  conflict  in  opinion  or  practice,  goods  of  this  class  are 
universally  considered  as  outside  the  realm  of  contraband. 
So  that  if  the  neutral  cares  to  convey  to  either  belligerent 
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8ach  articles  as  pianos,  books  on  theology,  etiquette,  or 
belles  letters,  paintings,  laces  and  Embroidery,  all  forms  of 
ladies'  attire,  etc  ,  the  other  belligerent  offers  no  objection 
and  has  no  right  to  interfere  with  this  kind  of  neutral  trade. 
To  cut  off  such  trade  would  be  to  injure  the  neutral,  with- 
out any  corresponding  advantage  to  the  belligerent.  It 
would  therefore  be  without  justification  or  excuse.  The 
rule  as  to  this  class  is  so  well  recognized  and  rests  upon  so 
clear  a  reason  that  it  is  unnecessary  to  spend  further  time 
in  discussing  it. 

The  only  real  difficulty  arises  with  reference  to  the  third 
class,  and  it  is  with  reference  to  this  class  that  practically 
all  of  the  disputes  have  arisen.      And,  indeed,  if  articles  Articles  an- 
ancipitis  usus  are  to  be  considered  contraband  at  all,  it  is«*P****  '^'^• 
not  in  the  least  surprising  that  the  circumstances  under 
which  they  should  be  so  considered  should  give  rise   to 
differences  of  opinion  and  thus  become  a  prolific  source  of 
disputes.      Nor  is  it  more  surprising  that,  upon  a  question 
which  is  mainly  commercial,  as  this  question  undoubtedly 
is,  the  view  taken  should  be  deeply  tinged  with  the  hue  of 
national  interests.     Hence  we  find  that  a  nation  having  a 
strong  navy  is  likely  to  view  favorably  an  increase  of   the 
list  of  contraband  goods  by  placing  a  number  of  the  arti- 
cles of  this  class  in  the  list   of  absolute  contraband ;  that 
a  nation  producing  a  large  number  of   horses  for  export  is 
likely  to  oppose  including  horses  in  the  list  of  absolute  con- 
traband; and  that  even  the  same  nation  is  inclined  to  take 
a  somewhat  different  view  of  what  should  be  included  in 
the   list   of  contraband  when   it  is   a  belligerent  to  that 
which  it  may  have  held  when  it   was   a  neutral.     Articles 
of  this  class  may  therefore  be-  either  absolute  contraband 
or  conditional  contraband.     Where   certain  of  them  are 
placed   in  the  former   category   by   treaty,  no  difficulty  Are stiohaittcii 
arises.     But,   apart  from   treaty,   there   is    doubt  as  to  conditiomu 
whether   such  articles   as  pitch,  ship  timber,  horses,  etc.,*®"*'**^*"^' 
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should  be  considered  as  absolute,  or  as  conditional  contra- 
band, t.  e.,  contraband  according  to  circumstances.  The 
divergent  theory  and  practice  with  reference  to  this  we 
will  now  consider. 

With  reference  to  articles  ancipitis  usus^  Grotius  says: 
Ti«wsot  «»  And  as  to  articles  of  the  third  class,  from  their  beins^  a 

doubtful  kind,  a  distinction  must  be  made  between  tlie 
times  of  war  and  peace.  ^  For  if  a  power  cannot  defend 
itself,  but  by  intercepting  the  supplies  sent  to  an  enemy, 
necessity  will  justify  the  step,  but  upon  condition  of 
making  restoration,  unless  there  be  some  additional  rea- 
sons to  the  contrary.  But  if  the  conveyance  of  goods  to 
an  enemy  tends  to  obstruct  any  belligerent  power  in  the 
prosecution  of  a  lawful  right,  and  the  person  so  conveying 
them  possesses  the  means  of  knowing  it;  if  that  power, 
for  instance,  is  besieging  a  town,  or  blockading  a  port, 
in  expectation  of  a  speedy  surrender  and  a  peace,  the 
person,  who  furnishes  the  enemy  with  supplies,  and  the 
means  of  prolonged  resistance,  will  be  guilty  of  an  aggres- 
sion and  injury  towards  the  power.  He  will  incur  the  same 
guilt,  as  a  person  would  do  by  assisting  a  debtor  to  escape 
from  prison,  and  thereby  to  defraud  his  creditor.  His 
goods  may  be  taken  by  way  of  indemnity,  and  in  discharge 
of  the  debt.  If  the  person  has  not  yet  committed  the 
injury,  but  only  intended  to  do  so,  the  aggrieved  power 
will  have  a  right  to  detain  his  goods,  in  order  to  compel 
him  to  give  future  security,  either  by  putting  into  his 
hand  hostages,  or  pledges;  or  indeed  in  any  other  way. 
But  if  there  are  evident  proofs  of  injustice  in  an  enemy*s 
conduct  the  person  who  supports  him  in  such  a  ca^e,  by 
furnishing  him  with  succors,  will  be  guilty  not  barely  of  a 
civil  injury,  but  his  giving  assistance  will  amount  to  a  crime 
as  enormous,  as  it  would  be  to  rescue  a  criminal  in  the  very 
face  of  the  judge.     And  on  that  account  the  injured  power 
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may  proceed  against  him  as  a  criminal ,  and  punish  him  by 
a  confiscation  of  his  good^. 

**  We  are  informed  by  Polybius,  in  his  first  book,  that 
the  Carthaginians  seized  some  of' the.  Bomans,  who  were  \ 

carrying  supplies  to  their  enemies,  though  they  afterwards 
gave  them  up,  upon  the  demand  of  the  Romans.  Plutarch 
says  that  when  Demetrius  had  invested  Attica,  and  taken 
the  neighboring  towns  of  Eleusis  and  Bhamnus,  he  ordered 
the  master  and  pilot  of  a  ship,  attempting  to  convey  pro- 
visions into  Athens,  to  be  hanged,  as  he  designed  to  reduce 
that  city  by  famine ;  this  act  of  rigor  deterred  others  from 
doing  the  same,  and  by  that  means  he  made  himself  master 
of  the  city." 

Though  this  is  a  recognition  of  the  principle  of  condi- 
tional contraband,  it  furnishes  us  no  definite  test  as  to 
when  the  principle  is  to  be  applied  or  what  articles  are  to 
be  included  within  this  category.  The  justness  or  unjust- 
ness  of  the  war  is  certainly  no  longer  a  legal  test.  The 
unjustness  of  the  war  may  warrant  intervention,  but  while 
a  state  remains  neutral  its  rights  of  trade  with  either 
belligerent  must  be  determined  irrespective  of  the  question 
of  justice  or  injustice  of  the  war. 

Bynkershoek  adds  little  if  anything  to  what  had  been 
contributed  by  Grotius.  He  concludes  that  articles  do  not^y^^^^i^^^ 
belong  in  the  list  of  absolute  contraband  unless  they  are  almost  eqnauy 
either  «*  war-like  instruments  or  material  joer  5e  fitted  for 
war.'*  {Qiiaestiones  Juris  Publici^  Ch,  X.)  And  that 
this  must  be  determined  irrespective  of  their  uses  outside 
of  war.  The  material  out  of  which  warlike  instruments  is 
made  was  by  him  excluded  from  the  list  of  absolute  con- 
traband. His  reason  for  this  was  that  the  opposite  rule 
would  result  in  the  inclusion  of  most  articles  of  commerce. 
His  position  in  this  particular  was  not  then  and  is  not  now 
in  accord  with  international  law.  For  instance,  saltpetre 
has,  ever  since  the  invention  of  gunpowder,  always  been 
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included  in  the  list  of  absolute  contraband ;  and  most  of 
the  treaties  which  deal  with  the  subject  of  contraband 
include  ship-timbers,  pitch,  tar,  etc.,  in  the  list  of  absolute 
contraband. 

Vattel  also  gives  but  a  very  limited  enumeration  and  a 
Yattoi.  very  vague  test  of  what  goods  are  contraband.     He  says : 

**  Commodities  particularly  useful  in  war,  and  the  impor- 
tation of  which  to  an  enemy  is  prohibited,  are  called  con- 
traband goods.  Such  are  arms,  ammunition,  timber  for 
ship-building,  every  kind  of  naval  stores,  horses, —  and 
even  provisions,  in  certain  junctures,  when  we  have  hopes 
of  reducing  the  enemy  by  famine."  (Law  of  Nations,  Bk. 
Ill,  Sec.  112.)  This  is  a  recognition  of  the  principle  that, 
with  reference  to  articles  of  the  third  class,  the  state  or  con- 
dition of  the  war  must  be  taken  into  consideration  in  deter- 
mining the  question  of  contraband.  It  will  be  observed,  how- 
ever, that  he  placed  some  articles  ancipUiswms  in  the  list  of 
absolute  contraband,  e.  g.  horses,  timber  for  ship-building; 
and  that  he  gives  us  but  an  extremely  indefinite  test  for  de- 
termining when  the  doctrine  of  occasional  contraband  is  to 
be  applied. 

The  doctrine  of  occasional  contraband  was  not  pressed 

very  vigorously  previous  to  the  Napoleonic  wars.     At  that 

time,  England,  having  control  of  the  sea,  insisted  that  as 

DUpate  dartns  Fraucc  had  armed  nearly  her  entire  adult  male  population 

Napoleonic        g^e  could  be  rcduccd  by  famine,  provided  neutral  trade  with 

France  were  cut  off,  and  that  under  the  peculiar  circum- 
stances this  was  a  lawful  measure.  Her  pretensions  were 
contrary  to  the  generally  accepted  principles  of  international 
law  and  were  vigorously  resented  by  the  neutral  nations, 
but  neutrals  were  at  that  time  in  the  minority  and  the 
claims  of  the  belligerents  were  enforced.  It  is  therefore 
within  practically  the  last  century  that  this  doctrine  has  as- 
sumed much  practical  importance  in  international  law,  and 
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a  serious  attempt  has  been  made  to  formulate  rules  govern- 
ing its  application. 

With  reference  to  **  naval  stores,"  it  cannot  be  said  that 
they  have  been  universally  considered  as  absolute  contra- 
band, though  it  is  perhaps  true  that  they  have  usually  been 
so  considered.  The  divergence  in  usage  upon  th]s  point  is  ^•^■*®**"^' 
well  illustrated  by  a  dispute  which  arose  between  the  United 
States  and  Spain  over  the  fact  that  in  a  treaty  between 
them  **  naval  stores  "  were  excluded  from  the  lij^t  of  con- 
traband, while  in  a  treaty  between  the  former  and  England 
they  were  included  in  the  list  of  contraband.  Replying  to 
the  protest  of  Spain,  our  Secretary  of  State  said:  **  Naval 
stores  are  by  the  law  of  nations  contraband  of  war.  Per- 
mit me  to  say,  that  our  engagement  with  Great  Britain 
ought  to  be  no  matter  of  surprise  to  the  Catholic  King ; 
because  His  Majesty  has  seen,  during  the  whole  course  of 
the  American  war,  how  steadily  Great  Britian  persisted,  in 
opposition  to  the  demands  of  all  the  Maritime  Powers,  to 
maintain  her  claims  under  the  law  of  nations  to  capture 
enemy's  property,  and  timber,  and  naval  stores,  as  con- 
traband in  neutral  ships.  Could  His  Catholic  Majesty, 
therefore,  expect  Great  Britain  would  relinquish  her  legal 
rights  to  a  nation  which  abounded  in  materials  for  building 
and  equipping  ships?  "  The  French  courts  have  held 
them  not  to  be  contraband,  while  the  British  and  American 
courts  have  taken  the  opposite  view.  Notwithstanding  the 
conflicts  both  in  treaties  and  in  court  decisions,  it  is  safe 
to  say  that  at  the  present  time  they  belong  in  the  list  of 
occasional  not  absolute  contraband. 

It   needs  no  argument  to  prove  that  warships  are  abso- 
lutelv  contraband  of  war.     Therefore,  when  such  are  sold 

Ships. 

to  belligerents  by  the  citizens  of  a  neutral  state,  they  are 
subject  to  capture  and  confiscation  when  seized  by  the 
other  belligerent.  We  have  already  called  attention  to 
the  fact  that  it  is  a  generally  recognized  duty  of  a  neutral 
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fitate  to  refrain  from  selling  warships  to  a  belligerent,  bat 
it  is  not  under  obligation  to  prevent  its  citizens  from  so 
doing.  In  either  case,  however,  a  doubt  may  arise,  and  has 
occasionally  arisen,  as  to  the  real  character  of  the  vessel. 
Of  such  ambiguous  character  was  The  Fanny  (5  Bobin- 
Bon's  Admiralty  Reports,  370),  which,  though  condemned 
by  the  Vice  Admiralty  Court  of  the  Bahamas,  was  restored 
by  the  Court  of  Appeal.  But  in  the  case  of  The  Brutus 
(Ibid.)^  in  which  the  same  question  was  raised,  the  court 
decided  *Hhat  as  she  was  built  for  purposes  of  war  and 
not  for  peace  and  was  going  to  be  sold  to  the  enemy  "  the 
vessel  was  contraband  of  war  and  ought  to  be  condemned. 
The  Lords  of  Appeal  affirmed  the  sentence.  Merchant 
ships  are  not  contraband,  unless  they  are  being  sent  to  the 
enemy  for  use  as  transports  or  for  other  warlike  purposes. 

Horses  have  in  a  great  mapy  treaties  been  included  in 
the  list  of  absolute  contraband.  In  fact  the  only  country  that 
has  persistently  refused  to  so  consider  them  in  her  treaties 
is  Russia.  The  United  States  has  at  times  included  them 
in  the  list  of  absolute  contraband  and  at  times  has  refused 
to  do  so.  They  were  included  in  the  list  of  absolute  con- 
traband by  the  Ordonnance  de  la  Marine  and  have  ever 
since  been  so  considered  by  France  and  Great  Britain. 
Chancellor  Kent  concludes  that  such  '*  is  doubtless  the 
general  rule."  (Commentaries,  Vol.  I,  p.  136.)  In  the 
recent  Russo-Japanese  war,  they  were  classed  by  the 
Japanese  as  conditional  contraband.  But  Russia,  having 
seen  a  new  light,  classed  them  as  absolute  contraband. 

Since  coal  has  become  indispensable  in  naval  warfare, 
it  is  but  natural  that  the  necessity  of  restricting  trade  in 
it  between  neutrals  and  belligerents  should  have  been  rec- 
ognized. As  early  as  the  Treaty  of  Utrecht  it  was  placed 
in  the  list  of  conditional  contraband.  Now,  the  only  ques- 
tion is  whether  it  should  be  in  the  list  of  absolute  or  of  con- 
ditional contraband.     Though  France  refused  to  admit  the 
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correctness  of  the  claim.  Count  Bismarck  insisted,  during 
the  Franco-Prussian  war,  that  coal  was  contraband.  In 
1873,  Lord  Chief  Justice  Cockburn  advised  his  government 
that  **  coal,  too,  though  in  its  nature  ancipitis  nsus^  yet 
when  intended  to  contribute  to  the  motive  power  of  a  ves- 
sel, must,  I  think,  as  well  as  machinery,  be  placed  in  the 
same  category  as  masts  afad  sails,  which  have  always  been 
placed  among  articles  of  contraband".  (Pari.  Papers, 
1873,  N.  America,  p.  15.)  That  no  universal  agreement 
has  yet  been  reached  is  shown  by  the  fact  that  by  the 
declarations  of  the  Russo-Japanese  war,  coal  was  placed  by 
Japan  in  the  list  of  conditional  contraband  and  by  Russia 
in  that  of  absolute  contraband.  Such  action  upon  the  part 
of  Russia  is  not  a  little  surprising  in  view  of  her  declara- 
tion at  the  West  African  Conference,  1884,  in  which  she 
**  Took  occasion  to  dissent  vigorously  from  the  inclusion 
of  coal  among  articles  of  contraband  of  war,  and  declared 
that  she  would  categorically  refuse  her  consent  to  any  ar- 
ticles in  any  treaty,  convocation  or  instrument  whatever 
which  would  imply  its  recognition  as  such."  (Pari.  Papers, 
1885,  p.  132,  Africa.)  With  reference  to  a  material  of 
such  vital  importance  as  is  coal,  it  is  unfortunate  that  no 
definite  agreement  has  been  reached,  so  that  a  given  nation 
could  not  bind  the  others  bv '  selecting  whichever  rule 
might  suit  its  purposes  best.  It  would  seem  that  the  plac- 
ing of  coal  in  the  category  of  conditional  contraband  fur- 
nishes sufficient  protection  to  the  belligerent,  and,  if  so, 
the  right  of  neutrals  to  freedom  of  commerce  is  an  ample 
reason  for  not  allowing  it  to  be  placed  in  the  list  of  absolute 
contraband. 

The  tendency  upon  the  part  of  Russia  to  extend  the 
list  of  absolute  contraband  is  shown  by  her  placing  cotton 
in  the  list  of  absolute  contraband.  Of  this,  Mr.  T.  E. 
Holland  says:  ^<  Still  more  unwarrantable  is  the  Russian 
claim  to  interfere  with  raw  cotton.     Her  prohibition  of  this 
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trade  is  wholly  unprecedented,  for  the  treatment  of  cotton 
during  the  American  Civil  War  will  be  found  upon  exam- 
ination to  have  no  bearing  upon  the  question  under  consid- 
eration." During  that  war,  cotton  was  considered  con- 
traband, because  *'  it  was  the  basis  upon  which  the  opera- 
tions of  the  Confederacy  rested."  Such  was  in  no  wise  the 
case  with  Japan.  The  peculiar  circumstances  making  cot- 
ton contraband  during  the  Civil  War  have  been  well  stated 
by  Mr.  Bayard  in  a  letter  to  Mr.  Murnaya,  June  28,  1886. 
*•  Cotton  was  useful  as  collateral  security  for  loans  nego- 
tiated abroad  by  the  Confederate  government,  or  was  sold 
by  it  for  cash  to  meet  current  expenses,  or  to  purchase 
arms  or  munitions  of  war.  Its  use  for  such  purposes  was 
publicly  proclaimed,  and  its  sale  interdicted,  except  under 
regulations  established  by,  or  under  contract  with,  the 
Confederate  government.  Cotton  in  fact  was  to  the  Con- 
federacy as  much  munitions  of  war  as  powder  and  ball,  for 
it  furnished  the  chief  means  of  obtaining  these  indispens- 
ables  of  warfare."  There  is  a  further  marked  difference 
between  the  two  cases,  namely,  in  the  first  the  cotton  was 
the  product  of  the  enemy  country,  while  in  the  latter  it 
was  the  product  of  neutral  countries,  chiefly  the  United 
States.  The  consideration  shown  to  goods  which  are  the 
produce  of  the  neutral  country  exporting  them  is  set  forth 
by  Lord  Stowell  in  the  case  of  The  Twee  Juffrowen. 
(4  Eobinson's  Admiralty  Reports,  200.) 

As  the  place  of  provisions  in  the  category  of  contraband 
has  occasioned  so  much  dispute  and  the  practice  has  varied 
so  widely,  it  will  be  well  to  consider  at  considerable lenolh 
the  precedents,  treaties,  opinions  of  text-writers,  and  the 
decisions  of  courts  upon  the  subject. 

In  1559,  Queen  Elizabeth  would  not  allow  the  Poles  and 
Danes  to  furnish  Spain  with  provisions,  alleging  that 
««  according  to  the  rules  of  war,  it  is  lawful  to  reduce  an 
enemy  even  by  famine,    with  the  view  of  obliging  him  to 
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sue  for  peace."  In  other  words,  nations  are  to  be  starved 
into  their  senses.  In  1625,  Charles  I.  issued  a  proclama- 
tion notifying  **  all  manner  of  persons  of  all  conditions 
that  shall  send  or  come  into  Spain,  Portugal,  Burgundy, 
or  any  other  of  the  said  King  of  Spain's  countries,  or 
dominions,  any'manner  of  grain  or  other  victuals  the  same 
shall  be  seized  by  His  Majesty's  ships  and  the  goods  duly 
forfeited  for  the  benefit  of  His  Majesty."  In  1646,  the 
United  Provinces  published  an  edict  prohibiting  neutral 
nations  from  carrying  either  provisions  or  any  other  mer- 
chandise to  Spain,  because  the  Spaniards  **  after  having, 
under  the  appearance  of  commerce,  allured  foreign  vessels 
to  their  ports,  detained  them  and  made  use  of  them  as  war 
ships."  From  the  fact  that  they  felt  it  necessary  to  offer 
an  excuse  for  their  action,  it  will  readily  be  inferred  that 
this  was  not  in  accord  with  the  law  of  nations  as  understood 
Jit  that  time. 

In  1793,  the  French  convention  declared  **  that  cargoes 
of  neutral  ships  consisting  of  grain  and  destined  for  a 
hostile  port,  might  be  seized  for  the  use  of  France"  on 
the  principle  of  preemption,  thus  giving  assent  to  the 
doctrine  of  occasional  contraband,  or  contraband  accord- 
ing to  circumstances.  This  doctrine  received  its  widest 
extension  in  the  war  of  England  against  revolutionary 
France.  The  British  representative  to  our  government 
claimed  that  by  the  law  of  nations  all  provisions  were  to  be 
considered  contraband  in  the  case  where  the  depriving  the 
enemy  of  supplies  was  one  of  the  means  employed  to  re- 
duce him  to  reasonable  terms  of  peace ;  and  that  the  actual 
situation  of  France  was  such  as  to  lead  to  that  mode  of 
distressing  her,  inasmuch  as  she  had  armed  almost  all  of 
the  laboring  class  of  people,  for  the  purpose  of  supporting 
hostilities  against  all  the  governments  of  Europe. 

In  1885,  the  doctrine  was  revived  to  its  fullest  extent  by 
France  during    her   hostilities   with   China   by  declaring 
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shipments  of  rice  to  any  ports  north  of  Canton  to  be  con- 
traband of  war.  The  pretension  was  resisted  by  Great 
Britain  on  the  ground  that,  though  in  particular  circum- 
stances provisions  may  acquire  a  contraband  character, 
they  cannot  in  general  be  so  treated.  In  answer,  the 
French  government  alleged  that  a  special  circumstance  of 
such  kind  as  to  justify  its  action  was  supplied  by  the  fact 
of  the  importance  of  rice  in  feeding  the  Chinese  population 
as  well  as  of  the  Chinese  armies;  thus  advancing  the 
untenable  doctrine  that  articles  become  contraband  not 
only  by  their  importance  in  military  and  naval  operations, 
but  also  by  the  degree  in  which  interference  with  their 
supply  will  put  stress  upon  the  non-combatant  population. 
Lord  Granville  on  behalf  of  the  British  government, 
promptly  notified  France  that  his  government  would  not 
consider  itself  bound  by  the  decision  of  any  prize  court 
which  would  give  eflfect  to  the  doctrine  put  forward  by 
France.  In  commenting  upon  Lord  Granville's  attitude 
in  this  case,  Holtzendorflf  says:  **Man  kann  Lord  Gran- 
ville nur  dankbar  sein,  dass  er  das  gute  Recht  der  Neutralen 
so  entschieden  gegen  franzosische  Willkiir  vertheidigt 
hat."  Fortunately  or  unfortunately,  no  opportunity  was 
afforded  for  learning  whether  the  French  courts  would 
have  upheld  the  views  of  the  political  branch  of  their 
government,  as  no  seizure  was  made  during  the  remainder 
of  the  war;  shipments  of  rice,  it  would  seem,  were  entirely 
stopped  by  fear  of  capture. 

During  the  Boer  war,  a  cargo  of  flour  belonging  to  citi- 
zens of  the  United  States  and  shipped  to  citizens  of  the 
Transvaal  was  seized  by  the  British  in  Delagoa  Bay  and 
treated  as  conditional  contraband.  By  its  declaration  of 
February,  1904,  Eussia  included  provisions  in  the  list  of 
absolute  contraband.  Concerning  this  declaration,  Lord 
Lansdowne,  the  British  Secretary  for  Foreign  Affairs, 
said:  *^  We  took  up,  in  particular ,   the  inclusion  amongst 
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articles  UDConditionally  contraband  of  war  of  provisions,  in 
which  I  need  not  say  this  country  is  very  largely  inter- 
ested. We  pointed  out  that  the  inclusion  of  all  provisions 
in  this  category  was  a  very  serious  innovation,  and  we 
added  to  our  despatch  a  statement  that  we  felt  bound  to 
reserve  our  rights  by  protesting  at  once  against  the  doc- 
trine that  it  is  for  the  belligerent  to  decide,  that  certain 
articles  are,  as  a  matter  of  course,  and  without  reference 
to  other  considerations,  to  be  dealt  with  as  contraband 
of  war,  regardless  of  the  well-established  rights  of  neu- 
trals.'' 

In  its  protest  the  United  States  took  the  position  that 
^'  articles  which,  like  arms  and  ammunition,  are  by  their 
nature  of  self-evident  warlike  use  are  contraband  of  war, 
if  destined  to  the  enemy's  territory;  but  articles  which, 
though  of  ordinarily  innocent,  are  capable  of  warlike,  use 
are  not  subject  to  capture  and  confiscation  unless  shown  by 
sufficient  evidence  to  be  destined  to  the  military  or  naval 
forces  of  a  belligerent." 

On  September  26,  1904,  the  political  branch  of  the 
Russian  government  consented  to  placing  provisions  in  the 
list  of  conditional  contraband.  But  the  Prize  Court  at 
Vladivostok  made  this  concession  of  no  practical  effect  by 
a  ruling  that,  in  order  to  avoid  the  penalty  of  confiscation, 
the  owner  of  the  provisions  must  prove  that  they  would 
not  be  used  by  the  army  or  navy  of  the  enemy.  Such 
proof  would,  except  in  rare  cases,  be  impossible;  as,  unless 
the  owner  intended  to  eat  them  all  himself,  he  would  very 
probably  sell  them,  and  once  he  had  sold  them,  they  would 
be  out  of  his  power  of  control  and  might  readily  find  their 
way  to  the  enemy's  army  or  navy.  This  ruling  was  very 
correctly  characterized  by  Secretary  Hay  as  «*  a  declaration 
of  war  against  commerce  of  every  description  between  the 
people  of  a  neutral  and  those  of  a  belligerent  State."  To 
assume  that  an  act  which  is  ordinarily  innocent  is  a  guilty 
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act  and  then  require  the  actor  to  prove  the  contrary  may 
not  grate  upon  the  juristic  sense  of  some  people  but  it  does 
upon  that  of  others.  And,  fortunately,  these  latter  are  in 
the  majority. 

The  more  important  treaties  on  the  subject  are  those 
made  between  Great  Britain  on  the  one  side  and  Russia, 
Spain,  Portugal,  and  Austria,  on  the  other,  which  restricted 
the  •'conveyance  from  their  respective  ports  into  France  of 
naval  and  military  stores  and  provisions,  whether  cereal 
grains,  salt  fish,  or  other  articles^"  The  purpose  of  these 
was  clearly  to  starve  sense  into  France.  England  and  the 
United  Provinces  having  agreed  in  the  Treaty  of  Whitehall, 
signed  on  August  22,  1689,  to  notify  all  States  not  at  war 
with  France  that  they  would  attack  any  ship  bound  to  or 
coming  from  any  port  of  that  kingdom,  and  that  they  be- 
forehand declared  every  such  ship  to  be  lawful  prize. 
Sweden  and  Denmark,  from  whom  some  ships  had  been 
taken,  entered  into  a  counter-treaty  in  1693,  for  the  pur- 
pose of  maintaining  their  rights  and  procuring  just  satisfac- 
tion, and  the  two  maritime  powers,  being  convinced  that 
the  complaints  of  the  two  Crowns  were  well  founded,  did 
them  justice. 

As  between  Great  Britain  and  the  United  States,  the 
Treaty  of  1794,  better  known  as  Jay's  Treaty,  cont-ains  an 
admission  that  provisions  and  other  articles  not  generally 
contraband  might  become  such  according  to  the  existing 
law  of  nations,  but  provides  that  if  seized  they  shall  be 
paid  for,  or,  in  other  words,  allows,  as  between  the  con- 
tracting parties,  of  the  practice  of  preemption.  We  quote 
the  follow! nor  from  Art.  XVIII  of  the  Treatv  :  — 

«»  Whereas  the  difficulty  of  agreeing  on  the  precise  cases 
in  which  provisions  and  other  articles  of  contraband  may 
be  regarded  as  such,  renders  it  expedient  to  provide  against 
the  inconveniences  and  misunderstandings  which  might 
thence   arise,     *     *     •     whenever   any   such   articles  so 
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becoming  coDtrabaQd  according  to  the  existing  law  of 
nations  shall  for  that  reason  be  seized,  *  *  •  the 
captors,  or,  in  their  default,  the  government  under  whose 
authority  they  act,  shall  pay  the  full  value,  with  a  reason- 
able mercantile  profit  thereon,  together  with  the  freight, 
and  also  the  damages  incident  to  such  detention." 

The  difficulty  with  this  treaty  is  that  the  expression 
•*  becoming  contraband  according  to  the  existing  law  of 
nations"  is  not  defined  in  the  treaty,  but  is  left  an  open 
question;  and  here,  as  often  happens  in  international  law, 
there  is  by  no  means  unanimity  of  agreement  as  to  the 
construction  of  terms. 

Ortolan,  Hautefeuille,  Kleen  —  in  fact  the  whole  school 
of  French  writers  on  international  law  insist  that  provi- Tert-writew. 
sions  cannot  be  considered  as  contraband.  Wheaton  seems 
to  think  that  provisions  can  only  be  contraband  when  sent 
to  ports  actually  besieged  or  blockaded,  and  Bluntschli 
declares  that  this  is  undoubtedly  the  case. 

Calvo,  the  great  Swiss  international  law  writer,  says,  in 
the  last  edition  of  his  work,  that,  **  we  believe  it  an  estab- 
lished principle  that  commerce  in  eatables  (dtnrees alimen^ 
(aires)  remains  essentially  free  in  times  of  war." 

Hall,  the  greatest  English  international  law  writer, 
says :  — 

*'  The  topic  of  the  admissibility  of  provisions  in  general 
to  the  list  of  contraband  of  war  may  be  put  aside  as  one 
which  is  not  open  to  serious  argument.  Further  than  this 
it  cannot  be  doubted  for  a  moment,  not  only  that  the  de- 
tention of  provisions  bound  even  to  a  port  of  naval  equip-  ' 
ment  is  authorized  by  usage,  but  that  it  is  unjustifiable  in 
theory.  To  divert  food  from  a  large  population  when  no 
immediate  military  end  is  to  be  served,  because  it  may 
possibly  be  intended  to  form  a  portion  of  supplies,  would 
be  to  put  a  stop  to  all  neutral  trade  in  innocent  articles. 
But  writers  have  been  satisfied  with  a  broad  statement  of 
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principle,  and  they  have  overlooked  an  exceptional  and  no 
doubt  rare  case,  in  which ,  as  it  would  seem,  provisions 
may  fairly  be  detained  or  confiscated.  If  supplies  are  con- 
signed directly  to  an  enemy's  fleet,  or  if  they  are  sent  to  a 
port  where  the  fleet  is  lying,  they  being  in  the  latter  case 
such  as  would  be  required  by  ships  and  not  ordinary 
articles  of  import  into  the  port  of  consignment,  their 
capture  produces  an  analogous  effect  to  that  of  commis- 
sariat trains  in  the  rear  of  an  army.  Detention  of 
provisions  is  almost  always  unjustifiable  simply  because  no 
certainty  can  be  arrived  at  as  to  the  use  which  will  be  made 
of  them;  so  soon  as  certainty  is  in  fact  established,  they, 
and  everything  else  which  directly  and  to  an  important 
degree  contributes  to  make  an  armed  force  mobile,  become 
rightly  liable  to  seizure.  They  are  not  less  noxious  than 
arms;  but  except  in  a  particular  juncture  of  circumstances 
their  noxiousness  cannot  be  proved." 

The  decisions  of  the  courts  are  more  or  less  conflicting, 
the  French  courts  taking  the  view  that  provisions  are  in  no 
case  to  be  treated  as  contraband.  The  English  courts  have 
held  the  opposite  view.  In  1673  it  was  expressly  asserted 
by  Sir  B.  Wiseman,  the  King's  advocate,  upon  a  formal 
reference  to  him,  that  by  practice  of  the  English  Admiralty 
corn,  wine,  and  oils  were  liable  to  be  deemed  contraband. 
<*  *  I  do  agree,'  says  he,  reprobating  the  regulation  that 
had  been  published  and  observing  that  rules  are  not  to  be 
so  hardly  laid  down  as  to  press  upon  neutrals,  '  that  corn, 
wine,  and  oil  will  be  deemed  contraband.'  " 

In  1747,  in  the  Jonge  Andreas^  butter  going  to  Rochelle 
was  condemned.  Salted  cod  and  salmcm  were  condemned 
as  contraband  in  the  Jouge  Frederick^  g^i^g  to  Rochelle  in 
the  same  year.  In  1748,  in  the  Joannes^  rice  and  salted 
herrings  were  condemned  as  contraband.  In  the  Jongc 
Margaretha^  1799,  the  High  Court  of  Admiralty,  in  a 
judgment  given   by   Sir  W.    Scott,    England's    greatest 
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Admiralty  judge,  it  was  decided  that  a  cargo  of  cheese 
captured  on  a  voyage  from  Amsterdam  to  Brest  was  con- 
traband. After  adverting  to  the  fact,  that  was  notorious 
to  all  Europe  at  this  time,  that  there  was,  in  the  port  of 
Brest,  a  considerable  .French  fleet  in  a  state  of  prepara- 
tion for  sallying  forth  on  a  hostile  expedition ;  and  that 
the  cheeses  were  such  as  were  exclusively  used  on  French 
ships  of  war;  in  support  of  the  decision  he  states  in  his 
opinion  that :  — 

**  The  most  important  distinction  is  whether  the  articles 
were  intended  for  the  ordinary  use  of  life  or  even  for  mer- 
cantile ships'  use,  or  whether  they  were  going  with  a 
highly  probable  destination  to  military  use?  Of  the  mat- 
ter of  fact  on  which  the  distinction  is  to  be  applied,  the 
nature  and  quality  of  the  port  to  which  the  articles  were 
going  is  not  an  irrational  test:  if  the  port  is  a  general 
comniercial  port,  it  shall  be  understood  that  the  articles 
were  going  for  civil  use,  although  occasionally  a  frigate 
or  other  ships  of  war  may  be  constructed  in  that  port. 
Contra  y  if  the  great  predominant  character  of  the  port  be 
that  of  a  port  of  naval  military  equipment,  it  shall  be  in- 
tended that  the  articles  were  goiug  for  military  use, 
although  merchant  ships  resort  to  the  same  place  and 
although  it  is  not  impossible  that  the  articles  might  have 
been  applied  to  civil  consumption ;  for  it  being  impossible 
to  ascertain  the  final  use  of  an  article  ancipitis  usus^  it  is 
not  an  injurious  rule  which  deduces  both  ways  the  final  use 
from  the  immediate  destination;  and  the  presumption  of  a 
hostile  use,  founded  on  its  destination  to  a  military  port, 
is  very  much  inflamed,  if,  at  the  time  the  articles  were 
going,  a  considerable  armament  was  notoriously  pre- 
paring, to  which  a  supply  of  these  articles  would  be  emi- 
nently useful.*' 

In  the  case  of  the    Commercen^  it  was  decided  by   the 
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Supreme  Court  of  the  United  States,  Justice  Story  deliver- 
ing the  opinion,  that:  — 

*<  By  the  modern  law  of  nations,  provisions  are  not,  in 
general,  deemed  contraband,  but  they  may  become  so, 
although  the  property  of  a  neutral,  on  account  of  the  par- 
ticular situation  of  the  war,  or  on  account  of  their  desti- 
nation. If  destined  for  the  ordinary  use  of  life  in  the 
enemy's  country,  they  are  not  in  general  contraband;  but 
it  is  otherwise  if  destined  for  military  use.  Hence,  if 
destined  for  the  army  or  navy  of  the  enemy,  or  for  his 
ports  of  naval  or  military  equipment,  they  are  deemed 
contraband." 

The  facts  in  this  case  are  that  a  Swedish  vessel  was  cap- 
tured on  April  16,  1814,  by  the  private  armed  schooner 
Lawrence^  on  a  voyage  from  Limerick  in  Ireland  to  Bilboa 
in  Spain.  The  cargo  consisted  of  barley  and  oats,  the 
property  of  British  subjects,  the  exportation  of  which 
is  generally  prohibited  by  the  British  government ;  and  as 
well  by  the  official  papers  of  the  Custom  House  as  by  the 
private  letters^of  the  shippers,  it  appears  to  have  been 
shipped  under  the  special  permission  of  his  Britannic 
Majesty's  forces  then  in  Spain.  The  goods  were  declared 
contraband. 

In  the  case  of  The  Peterhoff^  it  was  decided  by  the 
Supreme  Court  of  the  United  States  in  1866,  that  non- 
contraband  goods  belonging  to  the  owner  of  contraband  on 
board  the  same  ship  are  subject  to  confiscation. 

Chief  Justice  Chase,  in  delivering  the  opinion  of  the 
court  said :  — 

<<  The  classification  of  goods  as  contraband  or  not  con- 
traband has  much  perplexed  text-writers  and  jurists.  A 
strictly  accurate  and  satisfactory  classification  is  perhaps 
impracticable;  but  that  which  is  best  supported  by  Amer- 
ican and  English  decisions  may  be  said  to  divide  all  mer- 
chandise into  three  classes.     The  first  consists  of  articles 
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manufactured  aod  primarily  and  ordinarily  used  for  mili- 
tary purposes  in  the  time  of  war;  tlie  second,  of  articles 
which  may  be  and  are  used  for  purposes  of  war  and 
peace,  according  to  circumstances;  and  the  third,  of 
articles  exclusively  used  for  peace  purposes.  Merchandise 
of  the  third  class  is  contraband  only  when  actually  des- 
tined to  the  military  or  naval  use  of  the  belligerents." 

In  the  case  of  The  Calchas^  flour  shipped  from  Tacoma 
to  Ports  in  Japan  was  confiscated  by  the  Vladivostock  Prize 
Couii:.  That  is  to  say  it  was  treated  as  absolute  not  con- 
ditional contraband.  The  decision  of  the  Vladivostock 
Prize  Court  was,  upon  this  point,  confirmed  by  the  Supreme 
Prize  Court  at  St.  Petersburg,  June  14,  1905.  In  the 
case  of  The  Cheltenham^  beer  shipped  from  England  to 
Korea  was  confiscated  by  the  Vladivostock  Prize  Court  and 
the  decision  was  confirmed  by  the  Supreme  Naval  Prize 
Court  at  St.  Petersburg.  It  may  be  worth  while  calling 
attention  to  the  fact  that  the  destination  was  in  this  case 
legally  neutral ;  for  even  if  Korea  were  a  protectorate  of 
Japan,  it  does  not  necessarily  follow  from  that  that  she 
was  at  war  with  Eussia. 

From  the  above  precedents,  treaties,  opinions  of  text- 
writers  and  decisions  of  courts,  selected,  not  because  they 
favor  the  one  side  or  the  other,  but  because  they  throw 
light  on  the  question  at  issue,  we  discover  a  definite  ten- 
dency toward  an  increase  of  neutral  rights.  This  is  due 
partly  to  the  increased  ratio  of  neutral  to  belligerent  trade 
and  partly  to  a  general  desire  to  ameliorate  the  harsh  con- 
ditioQs  of  war,  which  has  manitested  itself  in  many  direc- 
tions and  particularly  as  regards  non-combatants.  So 
that  in  the  present  stage  of  development  of  international 
law  the  weight  of  authority  is  clearly  against  considering 
provisions  as  contraband  of  war;  except  when  there  is 
sufiicient  evidence  that  they  are  going  to  a  besieged  place 
or  for  the  use  of  the  enemy's  army  or  navy,    and   it  is 
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doubtful  if  neutrals  will  ever  permit  the  opposite  rule  to 
be  revived  —  the  opposition  to  it  on  the  ground  of  both 
sentiment  and  interest  is  too  strong. 

The  doctrine  of  preemption  has  played  no  small  part  in 

the  law  of   contraband.     Though  by   no  means   a  recent 

Doctrine  of  pr«- doctrine,  as  it  was  very  common  previous  to  the  Treaty  of 

Miinster,  1648,  in  its  most  ]mpoi*tant  application,  viz.,  as  a 
solution  for  the  question  of  conditional  contraband,  it  is 
little  more  than  a  century  old.  When  in  her  war  against 
Revolutionary  France,  England  adopted  the  policy  of 
cutting  off  the  food  supply  of  France,  not  feeling 
warranted  in  confiscating  the  cargoes  of  provisions  inter- 
cepted by  her  cruisers,  and  as  she  needed  them  herself, 
the  doctrine  of  preemption  served  her  purposes  well.  In 
our  treaty  of  1794  with  England,  specific  provision  was 
made  for  the  application  of  the  doctrine  as  between  the 
parties  to  the  treaty. 

Concerning  this  doctrine  Lord  Stowell  said  in  the  case  of 

The    Haabet  (2    Robinson's    Admiralty    Reports,    146), 

decided    in    1800:   •«  The   right  of    taking  possession   of 

Lordstoweu'i    cargocs    of    this   description,  Commeatus    or  provisions, 

obiervationi.      goiiig  to  the  enemv's  ports,  is   no  peculiar   claim  of   this 

country;  it  belongs  generally  to  belligerent  nations;  the 
ancient  practice  of  Europe,  or  at  least  of  several  of  the 
maritime  states  of  Europe,  was  to  confiscate  them  entirely; 
a  century  has  not  elapsed  since  this  claim  has  been 
asserted  by  some  of  them.  A  more  mitigated  practice  has 
prevailed  in  later  times  of  holding  such  cargoes  subject 
only  to  the  right  of  preemption,  that  is,  to  a  right  of 
purchase  upon  a  reasonable  compensation  to  the  individual 
whose  property  is  thus  diverted."  The  rule  as  to  com- 
pensation adopted  by  the  English  courts  was  to  pay  the 
cost  of  the  goods  plus  a  ten  per  cent  profit.  They  refused 
to  allow  the  price  to  be  determined  by  what  might  have 
been  obtained  had  the  voyage  been  completed! 
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« 

The  consistency  of  this  doctrine  has  been  attacked  upon 
the  ground  that  either  the  neutral  has  a  right  to  trade  with 
the  belligerent  in  innocent  articles  or  he  has  not  the  right,  inconsutenoy 
If  he  has  the  right,  then  it  is  unlawful  for  the  belligerent  to 
prevent  his  exercising  it;  and  if  he  has  not  the  right,  there 
is  no  reason  why  the  belligerent  should  pay  him  for  re- 
fraining from  exercising  it.  Apart  from  treaty  providing 
for  it,  the  application  of  the  doctrine  places  the  belligerent 
in  a  contradictory  position.  For,  by  insisting  upon  apply- 
ing^ it  to  neutrals  who  have  not  agreed  to  it  bv  treatv,  he 
forces  them  to  sell  to  him  goods  which  they  have  a  perfect 
right  to  sell  to  the  parties  to  whom  they  are  shipping 
them. 

Quasi-contraband  goods,  or,  as  they  are  frequently 
called,  analogues  of  contraband,  are  very  closely  related ^^i^.  ^^ 
in  some  ways  to  contraband  proper  but  in  other  respects 
differ  widely.  There  are  usually  classed  under  this  head: 
(1)  Military  persons  of  the  enemy;  (2)  Warships;  (3) 
Dispatches. 

A  neutral  vessel  which  is  used  for  the  purposes  of  car- 
rying persons  in  the  military  service  of  a  belligerent  brings 
itself  to  such  an  extent  into  a  hostile  relation  to  the  other  ^JJ^^"^^*"^^ 
belligerent  as  to  subject  itself  to  the  penalty  of  confisca- *>»•  •"•"^y* 
tion,  if  captured.  The  number  of  persons  carried  is 
immaterial.  The  gist  of  the  offense  is  the  injury  to  the 
beligerant,  and  this  may  be  as  great  where  one  votonin 
general  is  carried  as  by  the^  carrying  of  a  whole  army 
corps.  Nor  does  it  matter  that  the  service  is  rendered  as 
a  result  of  fraud  or  duress.  If  the  neutral  is  imposed 
upon,  he  must  look  to  the  one  who  imposed  upon  him  for 
redress.  The  basis  for  this  rule  is  its  necessity  in  order  to 
prevent  collusion  between  neutral  individuals  and  bellig- 
erents. It  was  said  by  Sir  Wm.  Scott  in  the  case  of  The 
Caroline  (4  Robinson's  Admiralty  Reports,  210) :  **  If  an 
act  of  force,  exercised  by  a  belligerent  on  a  neutral  ship  or 
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• 

person,  is  to  be  deemed  sufficient  justification  for  an  act 
done  by  him,  contrary  to  the  known  duties  of  the  neutral 
character,  there  would  be  an  end  of  any  prohibition  under 
the  law  of  nations  to  carry  contraband,  or  to  engage  in 
any  other  hostile  act.  If  any  loss  is  sustained  in  such  a 
service,  the  neutral  yielding  to  such  demands,  must  seek 
redress  against  the  government  thtit  has  imposed  the  re- 
straint  upon  him."  And  in  The  Orozembo  (6  Kobinson's 
Admiralty  Reports,  430)  it  was  decided  that  it  makes  no 
difference  if  fraud  is  substituted  for  force  so  that  the 
neutral  performs  the  service  unwittinglj'.  This  is  accepted 
bv  Wheaton  as  a  correct  statement  of  the  law,  and  no 
doubt  it  is.  Yet  it  seems  a  verv  harsh  rule.  Undoubtedly 
the  presumption  should  be  against  the  neutral  engaged  in 
such  a  noxious  service,  but  it  would  seem  that  if  by 
sufficient  evidence  he  can  show  that  he  is  free  from  guilty 
intent  he  is  not  the  one  to  suffer  even  though  he  may  later 
secure  reparation  for  such  suffering.  There  is  room  here 
for  modification  so  as  to  bring  the  rule  of  international 
law  into  harmony  with  that  of  municipal  law,  according  to 
which  an  innocent  agent  is  not  compelled  to  suffer  for  a 
tort  or  crime  committed  through  him. 

Persons  in  the  diplomatic  service  of  the  enemy  are  not 

to  be    included    in    the    category    of    quasi-contraband. 

mi^rfpn'*^  Hcncc,  a  neutral  vessel  has  a  perfect  right  to  carry  them 

■entaUTMof       eveu  to  an  enemy  port,  and  the  belligerent  has  no  right  to 

interfere,  whether  by  seizmg  the  vessel  or  removing  them. 
They  may  of  course  be  made  prisoners  of  war  if  found  in 
the  territory  of  the  belligerent,  or  within  enemy  territory, 
but  while  in  neutral  territory  or  on  the  high  seas  in  neutral 
vessels  they  are  inviolable.  This  question  was  raised  during 
the  Civil  War  by  the  seizure  of  Mason  and  Slidell  on  The 
Trent^  a  British  steamer.  It  was  urged  by  the  Federal 
government  that  they  were  contraband  of  war  and  that  a^ 
such  it  had  the  right  to  remove  them   from   the  British 
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steamer.  This  contention  was  not  in  accord  with  the  es- 
tablished principles  of  international  law.  'If  such  an  act 
could  be  justified  at  all,  it  would  have  to  be  justified  upon 
the  ground  of  self-preservation  —  a  doctrine  which  like  the 
general  welfare  clause  in  the  Constitution  should  not  be 
overworked.  In  yielding  to  the  British  demand  we  went  no 
further  than  was  our  dutv  under  international  law  to  go. 
And  yet  the  contention  of  Mr.  Seward  did  not  lack  very 
respectable  British  authority  upon  which  to  rest,  for  it  had 
been  decided  by  Lord  Stowell  that  **  It  is  indeed  competent 
to  a  belligerent  to  stop  the  ambassador  of  his  enemy  on  his 
passage;  but  when  he  has  once  arrived,"  etc.  (Phillimore, 
Vol.  Ill,  p.  458.) 

Though  warships  are  placed  in  the  class  of  quasi-contra- 
band by  some,  they  properly  belong  in  the  class  of  absolute  wanhips. 
contraband;  except  as  regards  pitotage  by  neutrals,  there 
is  no  excuse  for  placing  them  in  this  class.  When  a  neutral 
pilots  war-vessels  of  a  belligerent  he  renders  a  service 
analogous  to  that  of  carrying  contraband. 

The  carriage  of  dispatches  between  the  government  and 
the  military  or  naval  authorities  of  a  belligerent  is  a  service 
in  which  the  neutral  is  not  permitted  to  engage.  There  is 
the  same  reason  for  this  as  for  prohibiting  to  him  the 
transport  of  persons  in  the  military  or  naval  service.  This 
does  not  apply  to  the  ordinary  mails  between  neutral  and 
belligerent  countries  nor  to  the  dispatches  of  a  belligerent 
government  to  its  consul  resident  in  a  neutral  state,  nor  to  i>i«p»tebM. 
dispatches  by  ambassadors  to  their  own  governments,  as 
the  right  of  legation  implies  the  right  to  communicate  with 
their  own  governments.  The  act  of  the  Eussian  volunteer 
cruisers  in  stopping  the  Priaz  Heinrich,  a  German  mail 
steamer,  in  the  Red  Sea  and  taking  from  her  two  bags  of 
mail  cannot  be  considered  as  in  accord  with  international 
law,  nor  is  it  likely  that  it  will  be  allowed  to  establish  a 
precedent.     Though  mail  steamers  are  not  exempt  from 
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search,  there  is  a  general  consensus  of  opinion  that  mails 
received  in  the  ordinary  course  of  business  ought  not  to  be 
interfered  with.  Upon  this  point  Mr.  Hall  says:  **The 
secrecy  and  rugularity  of  postal  communication  is  now  so 
necessary  to  the  intercourse  of  nations*  and  the  interests 
affected  by  every  detention  of  a  mail  are  so  great  that  the 
practical  enforcement  of  the  belligerent  right  would  soon 
become  intolerable  to  neutrals."  (International  Law,  4th 
Ed.,  p.  703.)  But  the  mails  received  in  the  ordinary  way 
are  a  very  different  thing  from  documents  received  from 
government  ofBcials  to  be  delivered  to  persons  in  its  mili- 
tary or  naval  service,  or  vice  versa.  Concerning  the  nox- 
iousness of  this  kind  of  service,  Sir  W.  Scott  said:  **  The 
carrying  of  two  or  three  cargoes  of  military  stores  is  neces- 
sarily an  assistance  of  a  limited  nature;  but  in  the  trans- 
mission of  dispatches  may  be  conveyed  the  entire  plan  of 
a  campaign,  that  niay  defeat  all  the  plans  of  the  other 
belligerent  in  that  quarter  of  the  world." 

The  presumption  of  knowledge  upon  the  part  of  the 
neutral  master  depends  upon  circumstances.  If  the  voyage 
begins  from  a  neutral  port  and  is  to  end  at  a  neutral  port 
or  a  port  of  the  belligerent  which  is  open  to  trade,  the  case 
is  a  very  different  one  from  that  of  receiving  documents  at 
or  to  be  carried  to  a  hostile  port.  In  the  latter  case  he 
receives  them  at  his  own  risk  and  cannot  be  heard  to  sav 
that  he  is  ignorant  of  a  fact  with  which  by  due  inquiry  he 
niight  have  made  himself  acquainted.  This  was  the  posi- 
tion taken  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  The  Springbok  (6  Wallace,  1).  But  where  the 
master  of  a  vessel  received  in  New  York,  a  neutral  p<irt, 
important  dispatches  which  had  been  brought  from 
Batavia,  yet  which  were  handed  to  him  in  an  ordinary 
envelope, 'and  by  a  private  person  in  France,  the  ship  was 
released  on  the  oath  of  the  captain  that  he  was  ignorant  of 
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the  contents  of  the  letters  which  were  intrusted  to  him  for 
purposes  of  delivery  (The  Rapid,  Edwards,  228). 

The  penalty  for  carrying  contraband  varies  with  the  cir- 
cumstances. The  old  rule  was  that  not  only  the  Sfoods  but  ^•"*^*y '®' 
the  ship  conveymg  them  were  confiscated.  But  this  rule  has  traband. 
been  greatly  relaxed.  As  a  usual  thing  the  ship  is  not  now 
confiscated  but  merely  the  contraband  goods.  If,  however, 
these  belong  to  the  owner  of  the  vessel,  both  are  forfeited. 
Also  where  there  is  a  false  destination  alleged,  or  where 
the  owner  of  the  vessel  is  privy  to  the  carriage  of  contra- 
band, or  there  is  concealment  of  the  contraband  goods,  the 
ship  shares  the  fate  of  the  goods.  If  the  owner  of  the 
contraband  goods  is  but  part  owner  of  the  vessel  that  part 
interest  only  is  confiscated. 

Not  only  do  contraband  goods  contaminate  the  ship, 
where  both  are  owned  by  the  same  person,  but  they  render 
liable  to  confiscation  the  rest  of  the  cargo,  if  it  is  the  contaminatioii 
property  of  the  same  person  who  owns  the  contraband.**  *'*''®' 
But  the  parts  of  the  cargo  which  are  not  contraband 
are  not  affected'  if  owned  by  persons  not  interested  in  the 
contraband  goods.  Where  the  contraband  goods  are  not 
owned  by  the  owner  of  the  vessel  his  only  loss  is  the  loss 
of  freight  and  expenses. 

As  was  said  by  the  Supreme  Court  in  the  case  of  The 
Commercen,    the    carrying  of    contraband    goods   is   not 
unlawful  and  no  other  penalty  can  be  inflicted  than   the 
losses  incident  to  the  trade,  viz.,  loss  of  freight,  goods  ai^d  ^^J[J^"' ^ 
in  some  cases  of  the  ship.     Upon  this  question  Chancellor  aroode  not 
Kent  said  in  the  case  of  Seton  v.  Low  (1  Johnson  Cases, '^^^ 
1):   *»Iam  of  opinion,  that  the   contraband  goods  were 
lawful  goods,  and  that  whatever  is   not  prohibited  to  be 
exported,  by  the  positive  law  of  the  country,  is  lawful.    It 
may  be  said, -that  the  law  of  nations  is  part  of  the  munici- 
pal law  of  the  land,  and  that  by  that  law  (and  which,  so 
far  as  it  concerns  the  present  question,  is  expressly  incor- 
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porated  into  our  treaty  of  commerce  with  Great  Britain) 
contraband  trade  is  prohibited  to  neutrals,  and  conse- 
quently, unlawful.  This  reasoning  is  not  destitute  of  force, 
but  the  fact  is,  that  the  law  of  nations  does  not  declare  the 
trade  to  be  unlawful.  It  only  authorizes  the  seizure  of 
the  contraband  articles  by  the  belligerent  powers;  and  thi:^ 
it  does  from  necessity.  A  neutral  nation  has  nothing  to 
do  with  the  war,  and  is  under  no  moral  obligation  to 
abandon  or  abridge  its  trade;  and  yet,  at  the  same  time, 
from  the  law  of  necessity,  as  Vattel  observes,  the  powers 
at^wap  have  a  right  to  seize  and  confiscate  the  contraband 
goods,  and  this  they  may  do  upon  the  principle  of  self- 
defense.  The  right  of  the  hostile  power  to  seize,  this 
same  very  moral  and  correct  writer  continues  to  observe, 
does  not  destroy  the  right  of  the  neutral  to  transport. 
They  are  rights  which  may,  at  times,  reciprocally  clash 
and  injure  each  other.  But  this  collision  is  the  effect  of 
inevitable  necessity,  and  the  neutral  has  no  just  cause  to 
complain.  A  trade  by  a  neutral  in  articles  contraband  of 
war,  is,  therefore,  a  lawful  trade,  though  a  trade,  from 
necessity,  subject  to  inconvenience  and  loss.** 

We  have  thus  far  been  considering  the  penalty  for  carry- 
Penaity  In  c««e ^^^8  absolute  Contraband.  In  the  case  of  conditional  con- 
of  oondiuonai    trabaud,   the   above   penalties   apply,    if    the   snoods   are 

contraband.  i  i    J  ^  o 

destined  to  the  use  of  the  opposing  army  or  fleet,  or  to  a 
besieged  place ;  but  if  not  and  they  are  seized,  under  the 
rule  of  preemption  the  owner  of  the  goods  is  entitled  to 
the  invoice  price  of  the  goods  plus  a  reasonable  profit. 

In  the  case  of  carrying  dispatches  it  is  evident  that  the 

mere  confiscation  of  the   things  carried   vtould  be  a  mani- 

Penaityfor        festly  inadequate  penaltjs  in  fact  it  would  be  practically  no 

patches  or         penalty  at  all  so  far  as  the  carrier  is  concerned.     Here  the 

muitary  penalty  is  the  confiscation  of  the  ship,  except   in  the  case 

where  the  master  of  the  vessel  is  ignorant  of  the  fact  that 
contraband  dispatches  are  carried.     It  is  equally  clear  that 
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the  appropriate  penalty  for  carrying  military  persons  in  the 
service  of  the  enemy  is  the  confiscation  of  the  ship. 

In  order  to  be  subject  to  penalty  at  all,  the  ship  or  ar- 
ticles must  be  taken  in  delicto.  As  was  said  by  Lord 
Stowell  in  the  case  of  The  Imina  (3  Eobinson's  Admir- 
alty Eeports,  138):  **  Under  the  present  understand- 
ing of  the  law  of  nations  you  cannot  generally  take 
the  proceeds  in  the  return  voyage.  From  the  moment 
of  quitting  port  to  a  hostile  destination,  indeed,  the 
offense  is  complete,  and  it  is  not  necessary  to  wait  till 
the  goods  are  actually  endeavoring  to  enter  the  enemy's 
port;  but  beyond  that,  if  the  goods  are  not  taken 
i7i  delicto^  and  in  the  actual  prosecution  of  such  a  voyage, 
the  penalty  is  not  now  generally  held  to  attach."  Upon 
the  same  subject  Professor  de  Martens  says:  **  In  order 
that  the  seizing  of  a  neutral  vessel  for  conveying  contra- 
band may  be  lawful,  it  is  necessary  that  the  neutral  vessel 
in  question  should  be  caught  in  flagrante  delicto.  Capture 
subsequent  to  the  discharge  of  the  unlawful  cargo  is  not 
justifiable  in  law."  This  rule,  though  departed  from  in 
the  case  of  The  Nancy  (3  Eobinson's  Admiralty  Eeports, 
71),  and  of  The  Eosalie  and  Betty  (2  Ibid.  281),  has 
been  very  generally  followed  by  prize  courts.  It  was  dis- 
regarded by  the  Vladivostock  Prize  Court  in  the  case  of 
The  Allanton,  but  this  decision  was  overruled  by  the  Ad- 
miralty Council  at  St.  Petersburg.  In  this  case  The  Allan- 
ton  was  held  for  carrying  coal  from  Muroran  to  Singapore 
and  for  having  on  a  previous  voyage  during  the  war  car- 
ried a  full  cargo  of  contraband  to  Sasebo,  an  enemy  port. 
There  could  be  no  question  as  to  the  legality  of  the  voyage 
she  was  prosecuting  when  seized,  as  the  mere  suspicion  of 
a  false  destination,  which,  as  in  this  case,  had  no  facts 
upon  which  to  rest,  can  furnish  no  ground  for  condemna- 
tion. It  is  therefore  not  at  all  surprising  that  the  Admi- 
ralty Council  should  have  ordered  the  release  of  the  vessel 
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and  cargo,  but  it  is  surprising  that  it  did  not  award  costs 
and  damages  to  her  owner  as  compensation  for  her  unlaw- 
ful detention.  For  when  a  capture  is  wholly  unwarranted 
by  the  facts  it  is  the  duty  of  the  court  to  award  such 
compensation  to  the  aggrieved  owner  or  owners. 


THE  PEIERHOFF. 

(5  WsUace,  28  ) 

CLASSIFICATION    OP    CONTRABAND     AND    CONTAMINATION    OF 
OTHER  OOODB  OF  THE  OWNER  OF  CONTRABAND. 

And  this  brings  us  to  the  question :  Was  any  portion  of 
the  cargo  of  The  PeterhoflE  contraband? 

The  classification  of  goods  as  contraband  or  not  contra- 
band has  much  perplexed  text-writers  and  jurists.  A 
strictly  accurate  and  satisfactory  classification  is  perhaps 
impracticable;  but  that  which  is  best  supported  by  the 
American  and  English  decii<ions  may  be  said  to  divide  all 
merchandise  into  three  chisses.  Of  these  classes,  the 
first  consists  of  articles  manufactured  and  primarily  and 
ordinarily  used  for  military  purposes  in  time  of  war;  the 
second,  of  articles  which  may  be  and  are  used  for  purposes 
of  war  and  peace,  according  to  the  circumstances;  the 
third,  of  articles  exclusively  used  for  peaceful  purposes. 
Merchandise  of  the  first  class,  destined  to  a  belliorerent 
country  or  places  occupied  by  the  army  or  navy  of  a 
belligerent,  is  always  contraband;  merchandise  of  the 
second  class  is  contraband  only  when  actually  destined  to 
the  military  or  naval  U8e  of  a  belligerent;  while  merchan- 
dise of  the  third  class  is  not  contraband  at  all,  thouo^h 
liable  to  seizure  and  condemnation  for  violation  of  blockade 
or  siege. 

A  considerable  portion  of  the  cargo  of  Peterhoff  was  of 
the  third  class,  and  need  not  be   further  referred  to.     A 
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large  portion,  was,  perhaps,  of  the  second  class,  but  is  not 
proved,  as  we  think,  to  have  been  actually  destined  to 
belligerent  use,  and  cannot,  therefore,  be  treated  as  con- 
traband. Another  portion  was,  in  our  judgment,  of  the 
first  class,  or,  if  of  the  second,  destined  directly  to  the 
rebel  military  service.  This  portion  of  the  cargo  consisted 
of  the  cases  of  artillery  harness,  and  of  articles  described 
in  the  invoices  as  **  men's  army  bluchers,"  **  artillery 
boots,"  and  **  government  regulation  gray  blankets.'* 
These  goods  come  fairly  under  the  description  of  goods 
primarily  and  ordinarily  used  for  military  purposes  in 
time  of  war.  They  make  part  of  the  necessary  equipment 
of  an  army.  ^ 

It  is  true  that  even  these  goods,  if  really  intended  for 
sale  in  the  market  of  Matanioras,  would  be  free  of  liability; 
for  contraband  may  be  transported  by  neutrals  to  a  neutral 
port,  if  intended  to  make  part  of  its  general  stock  in  trade. 
But  there  is  nothing  in  the  case  which  tends  to  convince 
us  that  such  was  their  real  destination,  while  all  the  cir- 
cumstances indicate  that  these  articles,  at  least,  were  des- 
tined for  the  use  of  the  rebel  forces  then  occupying 
Brownsville,  and  other  places  in  the  vicinity. 

And  contraband  merchandise  is  subject  to  a  different 
rule  in  respect  to  ulterior  destination  -than  that  which  ap- 
plies to  merchandise  not  contraband.  The  latter  is  liable 
to  capture  only  when  a  violation  of  blockade  is  intended ; 
the  former  when  destined  to  the  hostile  country,  or  to  the 
actual  military  or  naval  use  of  the  enemy  whether  block- 
aded or  not.  The  trade  of  neutrals  with  bellio:erents 
in  articles  not  contraband  is  free  unless  interrupted  by 
blockade;  the  conveyance  by  neutrals  to  belligerents  of 
contraband  articles  is  always  unlawful,  and  such  articles 
may  always  be  seized  during  transit  by  sea.  Hence,  while 
articles,  not  contraband,  might  be  sent  to  Matamoras  and 
beyond  to  the  rebel  region,  where  communications   were 
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not  interrupted  by  blockade,  articles  of  contraband  charac- 
ter, destined  in  fact  to  a  State  in  rebellion,  or  for  the  use 
of  rebel  military  forces,  were  liable  to  capture  though 
primarily  destined  to  Matamoras. 

We  are  obliged  to  conclude  that  the  portion  of  the  cargo 
which  we  have  characterized  as  contraband  must  be  con- 
demned. 

And  it  is  an  established  rule  that  the  part  of  the  cargo 
belonging  to  the  same  owner  as  the  contraband  portion 
must  share  its  fate.  This  rule  is  well  stated  by  Chancellor 
Kent,  thus:  **  Contraband  articles  are  infectious,  as  it  is 
called,  and  contaminate  the  whole  cargo  belonging  to  the 
same  owners,  and  the  invoice  of  any  particular  article  is  not 
usually  admitted  to  exempt  it  from  general  confiscation." 

So  much  of  the  cargo  of  The  Peterhoff,  therefore,  as 
actually  belonged  to  the  owner  of  the  artillery  harness,  and 
the  other  contraband  goods,  must  also  be  condemned. 

The  other  question  relates  to  costs  and  expenses. 

Formerly  conveyance  of  contraband  subjected  the  ship 
to  forfeiture;  but  in  more  modern  times,  that  consequence, 
in  ordinary  cases,  attached  only  to  the  freight  of  the  con- 
trabrand  merchandise.  That  consequence  only  attaches 
in  the  present  case. 

But  the  fact  of  suoh  conveyance  may  be  properly  taken 
into  consideration,  with  other  circumstances,  in  determin- 
ing the  question  of  costs  and  expenses. 

It  was  the  duty  of  the  captain  of  The  Peterhoff,  when 

m 

brought  to  by  the  Vanderbilt,  to  send  his  papers  on  board, 
if  required.  He  refused  to  do  so.  The  circumstances 
might  well  excite  suspicion.  The  captain  of  a  merchant 
steamer  like  The  Peterhoff  is  not  privileged  from  search  by 
the  fact  that  he  has  government  mail  on  board ;  on  the 
contrary  he  is  bound  by  that  circumstance  to  strict  per- 
formance of  neutral  duties  and  to  special  respect  for 
belligerent  rights. 
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The  search  led  to  the  belief  on  the  part  of  the  officers 
of  The  Vanderbilt  that  there  was  contraband  on  board, 
destined  to  the  enemy.  This  belief,  it  is  now  apparent, 
was  warranted.  It  was  therefore  the  duty  of  the  captors 
to  bring  The  Peterhoff  in  for  adjudication,  and  clearly  they 
are  not  liable  for  the  costs  and  expenses  of  doing  so. 

On  the  other  hand,  not  only  was  the  captaininthe  wrong 
in  the  refusal  just  mentioned,  but  it  appears  that  the 
papers  were  destroyed  on  board  his  ship  at  the  time  of 
capture.  Some  papers  were  burned  by  a  passenger  nadled 
Mohl,  or  by  his  directions.  A  package  was  also  thrown 
overboard  by  the  direction  of  the  captain.  This  package 
is  variously  described  by  the  witnesses  as  a  heavy  sealed 
package  wrapped  in  loose  paper ;  as  a  box  of  papers ;  and 
as  a  packet  of  dispatches  sealed  up  in  canvas  and  weighted 
with  lead.  By  the  captain  it  is  represented  as  a  package 
belonging  to  Mohl,  and  containing  a  white  powder.  We 
are  unable  to  credit  this  representation.  It  is  highly  im- 
probable that,  under  the  circumstances  described  by  the 
captain,  he  would  have  thrown  any  package  overboard  at 
such  a  time,  and  with  the  plain  intent  of  concealing  it 
from  his  captors,  if  it  contained  nothing  likely,  in  his 
opinion,  to  prejudice  the  case  of  the  ship  and  cargo. 

We  must  say  that  his  conduct  was  inconsistent  with  the 
frankness  and  good  faith  to  which  neutrals,  engaged  in  a 
commerce  open  to  great  suspicion,  are  most  strongly  bound. 
Considering  the  other  facts  in  the  case,  however,  and  the 
almost  certain  destination  of  the  ship  to  a  neutral  port, 
with  a  cargo,  for  the  most  part,  neutral  in  character  and 
destination,  we  shall  not  extend  the  effect  of  this  conduct 
of  the  captain  to  condemnation,  but  we  shall  decree  pay- 
ment of  costs  and  expenses  by  the  ship  as  a  condition  of 
restitution. 

Decree  accordingly. 
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THB  FBANKLIN. 
(8  Bobinson's  Admiralty  Beports,  178.) 

EFFECT  OF   FRAUDULENT  DESTINATION   UPON   SHIP  GARKYINd 

CONTRABAND. 

Judgment. 

Sir  W.  Scott :  This  is  the  case  of  a  ship  claimed  as  the 
property  of  Prussian  subjects,  and  sufficiently  proved  to 
belong  to  them.  The  charter-party  made  with  persons  at 
Hiftnburgh,  engage  her  to  go  from  Lubeck  to  Lisbon.  If 
that  was  the  real  destination,  there  could  be  no  doubt  that 
the  owner  would  be  entitled  to  restitution.  But  a  ques- 
tion has  arisen  on  that  fact  from  the  nature  of  the  cargo, 
and  the  place  in  which  she  was  taken.  Her  cargo  consists 
of  several  articles  directly  contraband,  if  going  to  the 
enemy,  and  not  protected  by  the  favorable  considerations 
which  are  to  a  certain  degree,  and  in  some  known  instance, 
applied  to  the  goods  of  persons  exporting  the  native  com- 
modities of  their  country.  The  other  articles,  though  not 
so  distinctly  contraband,  are  such  as  are  of  great  use  in 
naval  equipment,  and  might  subject  the  ship  to  some  penal 
inconvenience,  if  going  to  a  hostile  port. 

The  destination,  therefore,  is  the  principal  fact  in  this 
case.  The  ship  was  taken  out  of  her  proper  course,  and 
in  a  direct  course  towards  one  of  the  Spanish  ports  in  the 
bay  of  Biscay,  on  this  side  of  Cape  Finisterre.  I  have 
had  frequent  occasion  to  observe  that  it  is  very  difficult  to 
detect  a  fraud  of  this  species  in  the  particular  instances. 
Pretenses  and  excuses  are  always  resorted  to,  the  fallacy 
of  which  can  seldom  be  completely  exposed ;  and  therefore 
without  undertaking  the  task  of  exposing  them  in  the  par- 
ticular case,  the  court  has  been  induced  (and  I  hope  not 
unwarrantably),  to  hold  generally  in  each  case  that  the 
certain  fact  shall  prevail  over  the  dubious  explanations. 

This  vessel  was  going,  as  it  is  asserted,  to  the  south  of 
Cape  Finisterre,  to  Lisbon,  from  the  British  channel.     On 
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each  a  voyage,  the  great  object  would  be,  as  every  person 
must  observe  upon  looking  at  the  map,  without  the 
smallest  degree  of  nautical  experience,  to  keep  far  enough 
out  to  weather  Cape  Finisterre,  and  then  stand  to  the  east ; 
instead  of  that,  this  ship  had  ingulfed  herself  deep  in  the 
bay  of  Biscay,  and  was  steering  eastward  on  such  a  voyage, 
the  ship  would  have  had  two  or  three  headlands  to 
weather,  and  would  have  been  in  want  of  two  or  three 
winds  for  that  purpose.  It  is  not  immaterial  to  observe, 
that  this  man  had  navigated  in  these  seas  before,  and 
cannot  plead  inexperience.  It  is  likewise  obvious,  that  on 
a  voyage  to  Lisbon  there  would  have  been  particular 
reason  for  more  than  ordinary  ^caution  to  avoid  the  coast 
of  Spain;  considering  the  ambiguous  state  of  affairs  be- 
tween Spain  and  Portugal,  we  may  reasonably  suppose 
such  a  cargo  as  this  going  to  Lisbon  at  this  time,  would 
not  have  been  considered  as  a  perfectly  innocent  cargo  by 
a  Spanish  cruiser.  A  case  has  seldom  occurred  in  which  a 
master,  found  out  of  his  course,  did  not  attempt  to  set  up 
some  excuse.  In  the  present  case  no  such  attempt  is 
made.  He  admits  his  sailing  towards  the  Spanish 
coast;  yet  he  does  not  resort  to  the  winds  or 
any  other  cause  for  an  apology.  The  month  of 
November  in  the  last  year  was  particularly  mild;  I  do 
not  find  in  the  log-book  any  mention  of  adverse  winds. 
One"  witness  indeed  says  that  they  were  steering  to  the 
Spanish  coast  **with  very  thick  weather,"  but  not  that 
they  were  ignorant  of  their  situation.  As  the  evidence  comes 
from  a  place  where  the  court  has  had  occasion  to  remark 
that  the  depositions  have  not  always  been  taken  with 
proper  correctness,  if  the  master  had  offered  an  affidavit 
to  show  that  he  had  tendered  any  explanation  to  the  com- 
missioners, and  that  they  had  omitted  to  take  it  down,  I 
wou-M  have  given  him  the  opportunity  of  explaining  him- 
self bere  but  no  explanation  of  that  kind  is  suggested :  I 
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observe  too,  that  Rithough  the  master  says,  **  the  cargo  was 
to  be  delivered  at  Lisbon,"  he  speaks  in  a  very  infirm 
manner  to  that  fact,  by  a  bare  reference  to  his  papers. 
He  is  the  person  who  made  the  charter-party,  the  man 
making  the  contract,  and  directing  the  actual  course  of  the 
vessel;  from  him,  therefore,  might  be  expected  a  positive 
and  distinct  testimony,  instead  of  a  mere  opinion  founded 
only  on  the  contents  of  his  papers,  which  unless  his  own 
knowledge  of  their  truth  concurred,  are  no  sufficient 
foundation  for  his  belief.  I  am  satisfied  on  the  facts  of 
this  case,  that  it  was  the  plan  of  this  voyage  to  carry  the 
ship  fraudulently,  under  a  false  destination,  into  a  Spanish 
port ;  no  explanation  having  been  offered,  the  present  evi- 
dence muse  be  taken  to  be  conclusive.  The  consequence 
will  be,  that  this  fraudulent  conduct  on  the  part  of  those 
who  are  concerned  in  the  ship,  will  justly  subject  her  to 
confiscation.  Anciently,  the  carrying  of  contraband, 
did  in  ordinary  cases  affect  the  ship,  and  although  a  relax- 
tion  has  taken  place,  it  is  a  relaxation,  the  benefit  of  which 
can  only  be  claimed  by  fair  cases.  The  aggravation  of 
fraud  justifies  additional  penalties;  and  the  right  of  pre- 
emption which  would  otherwise  be  defeated,  must  be 
secured  by  them.  This  is  the  opinion  which  on  principle 
I  should  entertain  on  this  subject  but  I  wish  to  consider 
the  authority  of  cases. 

10th  March.  I  have  deliberated  on  this  case,  and  desire 
to  be  considered  as  the  settled  rule  of  law  received  by  this 
Court,  that  the  carriage  of  contraband  with  a  false  destin- 
ation will  work  a  condemnation  of  the  ship  as  well  as  the 
cargo.  In  the  earlier  case  of  the  Sarah  Christina^  the 
court,  from  a  favorable  regard  to  some  particular  circum- 
stances, practiced  an  indulgence  restoring  the  ship  but 
without  freight  and  expenses,  declaring  it  at  the  time  to 
be  an  indulgence  hardly  reconcilable  to  just  principle. 
Havmg  now  maturely  and  upon  discussion  considered  the 
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general  point,  I  am  decidedly  of  opinion,  that  confisca- 
tion of  the  vessel  is  the  legal  result  of  the  carriage  under 
false  destination. 


THE  BERMUDA. 
(8  Wallace,  514.) 

CONVEYANCE    OP    CONTRABAND    BETWEEN    NEUTRAL    PORTS, 
BUT  WITH  APPARENTLY  AN  ULTERIOR  DESTINATION. 

Chief  Justice  Chase  delivered  the  opinion  of  the  court. 

[After  disposing  of  the  ownership  of  the  vessel,  he 
said] :  — 

We  will  next  consider  the  questions  relating  both  to 
vessel  and  cargo,  which  join  arising  from  employment  in 
the  trade  and  under  the  direction  and  control  shown  by 
the  record,  assuming  for  the  moment  that  Haigh  was 
owner. 

How,  then,  was  the  Bermuda  employed?  In  what  trade, 
and  under  what  control  and  direction? 

The  theory  of  the  counsel  for  Haigh  is  that  she  was  a 
neutral  ship,  carrying  a  neutral  cargo,  in  good  faith,  from 
one  neutral  port  to  another  neutral  port ;  and  they  insist 
that  the  description  of  the  cargo,  if  neutral,  and  in  a 
neutral  ship,  and  on  a  neutral  voyage,  cannot  be  inquired 
into  in  the  courts  of  a  belligerent. 

We  agree  to  this.  Neutral  trade  is  entitled  to  protection 
in  all  courts.  Neutrals,  in  their  own  country,  may  sell  to 
belligerents  whatever  belligerents  choo.se  to  buy.  The 
principal  exceptions  to  this  rule  are,  that  neutrals  must 
not  sell  to  one  belligerent  what  they  refuse  to  sell  to  the 
other,  and  must  not  furnish  soldiers  or  sailors  to  either ; 
nor  prepare,  nor  suffer  to  be  prepared  within  their  terri- 
tory, armed  ships  or  military  naval  expeditions  against 
either.  So,  too,  except  goods  contraband  of  war,  or  con- 
veyed with   intent  to  violate  a  blockade,  neutrals   may 
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transport  to  belligerents  whatever  belligerents  may  agree 
to  take.  And  so,  again,  neutrals  may  convey  in  neutral 
ships,  from  one  neutral  port  to  another,  any  goods, 
whether  contraband  of  war  or  not,  if  intended  for  actual 
delivery  at  the  port  of  destination,  and  to  become  part  of 
the  common  stock  of  the  country  or  of  the  port. 

It  is  asserted  by  counsel  that  a  British  merchant,  as  a 
neutral,  had,  during  the  late  civil  war,  a  perfect  right  to 
trade,  even  in  military  stores,  between  their  own  ports, 
and  to  sell  at  one  of  them  goods  of  all  sorts,  even  to  an 
enemy  of  the  United  States,  with  knowledge  of  his  intent 
to  employ  them  in  rebel  war  against  the  American  govern- 
ment. 

If  by  trade  between  neutral  ports  is  meant  real  trade,  in 
the  course  of  which  goods  conveyed  from  one  port  to  an- 
other become  incorporated  into  the  mass  of  goods  for  sale 
in  the  port  of  destination ;  and  if  by  sale  to  the  enemies  of 
the  United  States  is  meant  sale  to  either  belligerent,  with- 
out partiality  to  either,  we  accept  the  proposition  of  coun- 
sel as  correct. 

But  if  it  is  intended  to  affirm  that  a  neutral  ship  may 
take  on  a  contraband  cargo  ostensibly  for  a  neutral  port, 
either  by  the  same  ship  or  by  another,  without  becoming 
liable,  from  the  commencement  to  the  end  of  the  voyage, 
to  seizure,  in  order  to  the  confiscation  of  the  cargo,  we  do 
not  agree  to  it. 

Very  eminent  writers  on  international  maritime  law  have 
denied  the  right  of  neutrals  to  sell  to  belligerents,  even 
within  neutral  territory,  articles  made  for  use  in  war,  or  to 
transport  such  articles  to  belligerent  ports  without  liability 
to  seizure  and  confiscation  of  goods  and  ship.  And  this  is 
not  an  illogical  inference  from  the  general  maxim  that 
neutrals  must  not  mix  in  the  war.  International  law,  how- 
ever, in  its  practical  administration,  leans  to  the  side  of 
commercial  freedom,  and  allows  both  free  sale   and  free 
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conveyance  by  neutrals  to  belligerents,  if  no  blockade  be 
violated,  of  all  sorts  of  goods  except  contraband;  and  the 
conveyance,  even  of  contraband  goods,  will  not,  in  general, 
subject  the  ship,  but  only  the  goods,  to  forfeiture. 

We  are  to  inquire,  then,  whether  the  Bermuda  is 
entitled  to  the  protection  of  this  rule,  or  falls  within  some 
exception  to  it. 

It  is  not  denied  that  a  large  part  of  her  cargo  was  con- 
traband in  the  narrowest  sense  of  that  word.  One  portion 
was  made  up  of  Blakely  cannon  and  other  guns  in  cases, 
of  howitzers,  of  cannon  not  incases,  of  carriages  for  guns, 
of  shells,  fuses  and  other  like  articles  —  near  eighty  tons 
in  all ;  and  of  seven  cases  of  pistols,  twenty-one  cases  of 
swords,  seventy  barrels  of  cartridges,  three  hundred  whole 
barrels,  seventy-eight  half-barrels,  two  hundred  and 
eighty-three  quarter  barrels  of  gunpowder.  Another  por- 
tion consisted  of  printing  presses  and  materials,  paper  and 
Confederate  States  postage  stamps,  and  is  described  in  a 
letter,  found  on  board,  as  **  presses  and  paraphernalia 
complete,"  *•  obtained  from  Scotland  by  a  commissioner 
of  the  Confederate  government,"  and  sent  with  a  '*  lot  of 
printers  and  engravers."  The  names  of  these  printers 
and  engravers,  or  at  least  the  names  by  which  they  were 
known  on  board,  are  in  the  crew  list;  but  Westendorff ,  in 
a  letter  already  referred  to,  calls  them  his  **  government 
passengers;"  and  all  the  facts  connected  with  this  part  of 
the  cargo  indicate  that  it  actually  belonged  to  the  rebel 
government  and  was  intended  for  its  immediate  use. 
Other  very  considerable  portions  of  the  cargo  were  also 
contraband  within  the  received  definition  of  the  term. 

The  character  of  this  cargo  makes  its  ulterior  if  not 
direct  destination  to  a  rebel  port  quite  certain.  And 
there  is  other  evidence.  The  letters  of  Eraser,  Trenholm 
&  Company  makes  distinct  references  to  the  contingency 
of    transshipment;    and    the    evidence    shows    that   the 
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Herald  was  sent  over  with  a  view  to  this.  The  consign- 
ment of  the  whole  cargo  was  to  order  or  assigns  —  that  is 
to  say,  as  we  have  seen,  to  the  order  of  John  Fraser  &  Co. 
or  assigns,  and  is  conclusive,  in  the  absence  of  proof  to  the 
contrary,  that  its  destination  was  the  port  in  which  the  con- 
signee resided  and  transacted  business.  There  is  much 
other  evidence  leading  to  the  same  conclusion ;  but  it  is 
needless  to  go  further. 

It  makes  no  difference  whether  the  destination  to  the 
rebel  port  was  ulterior  or  direct ;  nor  could  the  question  of 
destination  be  affected  by  transshipment  at  Nassau,  if  trans- 
shipment was  intended,  for  that  could  not  break  the 
continuity  of  transportation  of  the  cargo. 

The  inteq)osition  of  a  neutral  port  between  neutral  depar- 
ture and  belligerent  destination  has  always  been  a  favorite 
resort  of  contraband  carriers  and  blockade-runners.  But  it 
never  avails  them  when  the  ultimate  destination  is  ascer- 
tained. A  transportjition  from  one  point  to  another  re- 
mains continuous,  so  long  as  intent  remains  unchanged,  no 
matter  what  stoppages  or  transshipments  intervene. 

This  was  distinctly  declared  by  this  court  in  1855,  in 
reference  to  American  shipments  to  Mexican  ports  during 
the  war  of  this  country  with  Mexico,  as  follows:  *•  At- 
tempts have  been  made  to  evade  the  rule  of  public  law  by 
the  interposition  of  a  neutral  port  between  the  shipment 
from  the  belligerent  port  and  the  ultimate  destination  in  the 
enemy's  country ;  but  in  all  such  cases  the  goods  have  been 
condemned  as  having  been  taken  in  a  course  of  commerce 
rendering  them  liable  to  confiscation," 

The  same  principle  is  equally  applicable  to  the  convey- 
ance of  contraband  to  belligerents;  and  the  vessel  which, 
with  the  consent  of  the  owner,  is  employed  in  the  first 
stage  of  a  continuous  transportation,  is  equally  liable  to 
capture  and  confiscation  with  the  vessel  which  is  employed 


NEUTRALS.  591 

in  the  last,  if  the  employment  is  such  as  to  make  either  so 
liable. 

This  rule  of  continuity  is  well  established  in  respect  to 
cargo. 

At  first,  Sir  William  Scott  held  that  the  landing  and 
warehousing  of  the  goods  and  the  payment  of  the  duties 
on  importation  was  a  sufficient  test  of  the  termination  of 
the  original  voyage ;  and  that  a  subsequent  exportation  of 
them  to  a  belligerent  port  was  lawful.  But  in  a  later  case, 
in  an  elaborate  judgment,  Sir  William  Grant  reviewed  all 
the  cases,  and  established  the  rule,  which  has  never  been 
shaken,  that  even  the  landing  of  goods  and  payment  of 
duties  does  not  interrupt  the  continuity  of  the  voyage  of 
the  cargo,  unless  there  be  an  honest  intention  to  bring  them 
into  the  common  stock  of  the  country.  If  there  be  an 
intention,  either  formed  at  the  time  of  original  shipment, 
or  afterwards,  to  send  the  goods  forward  to  an  unlawful 
destination,  the  continuity  of  the  voyage  will  not  be 
broken,  as  to  the  cargo,  by  any  transaction  at  the  inter 
mediate  port. 

There  seems  to  be  no  reason  why  this  reasonable  and 
settled  doctrine  should  not  be  applied  to  each  ship,  where 
several  are  engaged  successfully  in  one  transaction,  namely, 
the  conveyance  of  a  contraband  cargo  to  a  belligerent. 
The  question  of  liability  must  depend  on  the  good  or  bad 
faith  of  the  owners  of  the  ships.  If  a  part  of  the  voyage 
is  lawful,  and  the  owners  of  the  ship  conveying  the  cargo  in 
that  part  are  ignorant  of  the  ulterior  destination,  and  do 
not  hire  their  ship  with  a  view  to  it,  the  ship  can  not  be 
liable ;  but  if  the  ulterior  destination  is  the  known  induce- 
ment to  the  partial  voyage,  and  the  ship  is  engaged  in 
the  latter  with  a  view  to  the  former,  then  whatever  liability 
may  attach  to  the  final  voyage,  must  attach  to  the  earlier, 
undertaken  with  the  same  cargo  and  in  contmuity  of  its 
conveyance.     Successive  voyages,  connected  by  a  common 
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plan  and  a  common  object  form  a  plural  unit.  They  are 
links  of  the  same  chain »  each  identical  in  description  with 
every  other,  and  each  essential  to  the  continhons  whole. 
The  ships  are  planks  of  the  same  brigade,  all  of  the  same 
kind,  and  all  necessary  to  the  convenient  passage  of  per- 
sons and  property  from  one  end  to  the  other. 

There  remains  the  questibn  whether  The  Bermuda,  on  the 
supposition  that  she  was  really  a  neutral  ship  should  be 
condemned  for  carrying  contraband.  For,  in  general,  as 
we  have  seen,  a  neutral  may  carry  contraband  to  a  belliger- 
ent, subject  to  no  liability  except  seizure  in  order  to  con- 
fiscation of  the  offending  goods.  The  ship  is  not  forfeited, 
neither  are  non-offending  parts  of  the  cargo. 

This  has  been  called  an  indulgent  rule,  and  so  it  is.  It 
is  a  great,  but  very  proper  relaxation  of  the  ancient  rule, 
which  condemned  the  vessel  carrying  the  contraband  a-? 
well  as  the  cargo.  But  it  is  founded  on  the  presumption 
that  the  contraband  shipment  was  made  without  the  con- 
sent of  the  owner  given  in  fraud  of  belligerent  rights,  or, 
at  least,  without  intent  on  his  part  to  take  hostile  part 
against  the  country  of  his  captors ;  and  it  must  be  recog- 
nized and  enforced  in  all  cases  where  the  presumption  is 
not  repelled  by  proof.  The  rule,  however,  requires  good 
faith  on  the  part  of  the  neutral,  and  does  not  protect  the 
ship  where  good  faith  is  wanting. 

The  Franklin,  therefore, carrying  contraband  with  a  false 
destination,  was  condemned  after  mature  consideration,  bv 
Sir  William  Scott  in  1801.  He  said  that,  **  the  benefit  of 
the  relaxation  could  only  be  claimed  by  fair  cases."  This 
doctrine  was  shortly  after  applied  to  The  Neutralitet  by 
the  same  great  judge,  and  it  received  the  sanction  of  this 
court  in  an  opinion  delivered  by  an  equal  judge,  in  1834. 
The  leading  principle  governing  this  class  of  cases  was 
stated  very  clearly  by  Mr.  Justice  Story  in  that  opinion, 
thus:   **  The  belligerent  has  a  right  to  require  a  frank  and 
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bona  fide  conduct  on  the  part  of  neutrals  in  the  course  of 
their  commerce  in  times  of  war,  and  if  the  latter  will  make 
use  of  fraud  and  false  papers  to  elude  the  just  rights  of 
belligerents  and  cloak  their  own  illegal  purposes,  there  is 
not  injustice  in  applying  to  them  the  penalty  of  confisca- 
tion." 

Mere  consent  to  transportation  of  contraband  will  not 
always  or  usually  be  taken  to  be  a  violation  of  good  faith. 
There  must  be  circumstances  of  aggravation.  The  nature 
of  the  contraband  articles  and  their  importance  to  the 
belligerent,  and  the  general  features  of  the  transaction, 
must  be  taken  into  consideration  in  determining  whether 
the  neutral  owner  intended  or  did  not  intend,  by  consenting 
to  the  transportation,  to  mix  in  the  war.  ' 

The  Eanger,  though  a  neutral  vessel,  was  condemned 
for  being  employed  in  carrying  a  cargo  of  sea  stores  to  a 
place  of  naval  equipment  under  false  papers.  The  owner 
had  not  consented,  but  the  master  had,  and  Sir  William 
Scott  said,  **  If  the  owner  will  place  his  property  under 
the  absolute  management  and  control  of  persons  who  are 
capable  of  lending  it  in  this  manner  to  be  made  an  instru- 
ment of  fraud  in  the  hands  of  the  enemy,  ,he  must  sustain 
the  consequences  of  such  misconduct  on  the  part  of  his 
aorent." 

So,  too,  The  Jonge  Emilia,  a  neutral  vessel,  was  con- 
demned on  the  ground  that  she  appeared  to  have  been  al- 
together in  the  hands  of  enemy  merchants  and  employed 
for  seven  voyages  successively  in  enemy  trade ;  and  The 
Carolina  was  condemned  for  employment  in  the  trans- 
portation of  troops,  though  the  master  alleged  that  it  was 
under  duress,  and  the  actual  service  was  at  an  end. 

Now,  what  were  the  marks  by  which  the  conveyance  of 
contraband  on  The  Bermuda  was  accompanied?  First,  we 
have  the  character  of  the  contraband  articles,  fitted  for 
immediate  military  use  in  battle,  or  for  the   immediate 
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civil  service  of  the  rebel  government;  then  the  deceptive 
bills  of  lading  requiring  delivery  at  Bermuda,  when  there 
was  either  no  intention  to  deliver  at  Bermuda  at  all,  or 
none  not  subject  to  be  changed  by  enemies  of  the  United 
States;  then  the  appointment  of  one  of  these  enemies  as 
master,  necessarily  made  with  the  knowledge  and  consent 
of  Haigh,  if  he  was  owner;  then  the  complete  surrender  of 
the  vessel  to  the  use  and  control  of  such  enemies,  without 
even  the  pretense  of  want  of  knowledge,  by  the  alleged 
owner,  of  her  destined  and  actual  employment. 

We  need  not  go  further.  We  are  bound  to  say,  consid- 
ering the  known  relations  of  Fraser,  Trenholm  &  Co.  with 
the  rebel  leaders ;  and  the  relations  of  John  Fraser  &  Co. 
to  the  same  combination,  justly  inferable  from  the  fact 
that  they  were  the  consignees  of  the  whole  cargo ;  and 
considering,  also,  the  ascertained  character  of  most  of  it, 
that  it  seems  to  us  highly  probable  that  the  ship,  at  the  time 
of  the  capture,  was  actually  inserviceof  the  so-called  Con- 
federate government,  and  known  to  be  so  by  all  parties 
interested  in  her  ownership. 

However  this  may  be,  wecannot  doubt  that  The  Bermuda 
was  justly  liable  to  condemnation  for  the  conveyance  of 
contraband  goods  destined  to  be  a  belligerent  port,  under 
circumstances  of  fraud  and  bad  faith,  which  make  the 
owner,  if  Haigh  was  owner,  responsible  for  unneutral 
participation  in  the  war. 

The  cargo,  having  all  been  assigned  to  enemies,  and  most 
of  it  contraband,  must  share  the  fate  of  the  ship. 

Having  thus  disposed  of  the  questions  connected  with 
the  ownership,  control,  and  employment  of  The  Bermuda, 
and  the  character  of  her  cargo,  we  need  say  little  on  the 
subject  of  liability  for  violation  of  the  blockade.  What 
has  been  already  adduced  of  the  evidence,  satisfies  us  com- 
pletely that  the  original  destination  of  The  Bermuda  was  to 
a  blockaded  port ;    or,   if   otherwise,   to   an   intermediate 
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port,  with  intent  to  send  forward  the  cargo  by  transship- 
ment into  a  vessel  provided  for  the  completion  of  the  voy- 
age. It  may  be  that  the  instructions  to  Westendorff  were 
not  settled  when  the  ship  left  St.  George's  for  Nassau; 
but  it  is  quite  clear  to  us  that  the  ship  was  then  at  the  dis- 
position of  John  Fraser  &  Co.,  and  that  the  voyage,  begun 
at  Liverpool  with  the  intent  to  violate  the  blockade,  de- 
layed at  St.  George's  for  intructions  from  that  firm, 
continued  toward  Nassau  with  the  purpose  of  completion 
from  that  port  to  a  rebel  port,  either  by  The  Bermuda  her- 
self or  by  transshipment,  was  one  voyage  from  Liverpool 
to  a  blockaded  port ;  and  that  the  liability  to  condemna- 
tion for  attempted  breach  of  blockade  was,  by  sailing  with 
such  purpose,  fastened  on  the  ship  as  firmly  as  it  would 
have  been  by  proof  of  intent  th;it  the  cargo  should  be 
transported  by  The  Bermuda  herself  to  a  blockaded  port, 
or  as  near  as  possible,  without  encountering  the  blockading 
squadron,  and  then  sent  in  by  a  steamer,  like  the  Herald, 
of  lighter  draft  or  greater  speed. 

We  have  not  thought  it  necessary  to  examine  the  ques- 
tions made  by  counsel  touching  the  right  of  belligerents  to 
make  captures  within  cannon-shot  range  of  neutral  terri- 
tory, for  there  is  nothing  in  the  evidence  which  proves 
to  our  satisfaction  that  The  Bermuda  was  within  such  range. 

Our  conclusion  is,  that  both  vessel  and  cargo,  even  if 
both  were  neutral,  were  rightly  condemned ;  and,  on  every 
ground,  the  decree  below  must  be  affirmed. 


THE  JONGE  MARGABETHA. 
(1  RobiQsoD's  Admiralty  Reports,  169.) 

CIRCUMSTANCES    UNDER   WHICH    PROVISIONS      ARE     CONTRA- 
BAND. 

This  was  a  case  of  a  Papenburg  ship,  taken  on  a  voyage 
from  Amsterdam  to  Brest  with  a  cargo  of  cheese. 


I 
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Sir  W,  Scott:  There  is  little  reason  to  doubt  the  prop- 
erty in  this  case,  and  therefore  passing  over  the  observa- 
tions which  have  been  made  on  that  part  of  the  subject,  I 
shall  confine  myself  to  the  sinple  question:  Is  this  a  legal 
transaction  in  a  neutral,  being  the  transaction  of  a  Papen- 
burg  ship  carrying  Dutch  cheese  from  Amsterdam  to  Hre^ 
or  Morlaix  (it  is  said)  but  certainly  to  Brest?  or  as  it  may 
be  otherwise  described,  the  transactions  of  a  neutral  carrv- 
ing  a  cargo  of  provisions,  not  the  product  and  manufacture 
of  his  own  country,  but  of  the  enemy's  ally  in  the  war  — 
of  provisions  which  are  a  capital  ship's  store  —  and  to  the 
great  port  of  the  naval  equipment  of  the  enemy. 

If  I  adverted  to  the  state  of  Brest  at  this  time,  it  might 
be  no  unfair  addition  to  the  terms  of  the  description,  if  I 
noticed  what  was  notorious  to  all  Europe  at  this  time,  that 
there  was  in  that  port  a  considerable  French  fleet  in  a 
state  of  preparation  for  sallying  forth  on  a  hostile  expedi- 
tion; its  motions  at  that  time  watched  with  great  anxiety 
by  a  British  fleet  which  lay  off  the  harbor  for  the  purpose 
of  defeating  its  designs.  Is  the  carriage  of  such  a  supply 
to  such  a  place,  and  on  such  an  occasion,  a  traffic  so 
purely  neutral,  as  to  subject  the  neutral  trader  to  no 
inconvenience? 

If  it  could  be  laid  down  as  a  general  position,  in  the 
manner  in  which  it  has  been  argued,  that  cheese  being  a 
provision  is  universally  contraband,  the  question  would  be 
readily  answered ;  but  the  court  lays  down  no  such  posi- 
tion. The  catalogue  of  contraband  has  varied  much,  and 
sometimes  in  such  a  manner '  as  to  make  it  very  difficult  to 
assign  the  reasons  of  the  variations ;  owing  to  particular 
circumstances,  the  history  of  which  has  not  accompanied 
the  history  of  the  decisions.  In  1673,  when  many  un- 
warrantable rules  were  laid  down  by  public  authority 
respecting  contraband,  it  was  expressly  asserted  by  Sir  K. 
Wiseman,  the  then  King's  Advocate,  upon  a  formal  ref- 
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erence  made  to  him,  that  by  the  practice  of  the  English 
Admiralty,  corn,  wine,  and  oil,  were  liable  to  be  deemed 
contraband.  '*  I  do  agree,"  says  he,  reprobating  the 
regulations  that  had  been  published,  and  observing  that 
rules  are  not  to  be  so  hardly  laid  down  as  to  press  upon 
neutrals,  **that  corn,  wine,  and  oil,  will  be  deemed  con- 
traband." 

These  articles  of  provisions  then  were  at  that  time  con- 
fiscable, according  to  the  judgment  of  a  person  of  great 
knowledge  and  experience  in  the  practice  of  his  Court.  In 
much  later  times  many  other  sorts  of  provisions  have  been 
condemned  as  contraband.  In  1747,  in  the  Jonge  Andreas, 
butter,  going  to  Rochelle,  was  condemned;  how  it  hap- 
pened that  cheese  at  the  same  time  was  more  f  avoraby  con- 
sidered, according  to  the  case  cited  by  Dr.  Swabey,  I  don't 
exactly  know ;  the  distinction  appears  nice ;  in  all  proba- 
bility the  cheeses  were  not  of  the  species  which  is  intended 
for  ship's  use.  Salted  cod  and  salmon  were  condemned  in 
the  Jonge  Frederick,  going  to  Bochelle,  in  the  same  year; 
in  1748,  in  the  Joannes,  rice  and  salted  herrings  were  con- 
demned as  contraband.  These  instances  show  that  articles 
of  human  food  have  been  so  considered,  at  least  where  it 
was  probable  that  they  were  intended  for  naval  or  military 
use. 

I  am  aware  of  the  favorable  positions  laid  down  upon 
this  matter  by  Wolfius  and  Vattel,  and  other  writers  of  the 
continent,  although  Vattel  expressly  admits  that  provisions 
may,  under  circumstances,  be  treated  as  contraband.  And 
I  take  the  modern  established  rule  to  be  this,  thatgenerally 
they  are  not  contraband,  but  may  become  so  under  circum- 
stances arising  out  of  the  particular  situation  of  the  war, 
or  the  condition  of  the  parties  engaged  in  it.  The  court 
must  therefore  look  to  the  circumstances  under  which  this 
supply  was  sent. 

Among  the  circumstances  which  tend  to  preserve  provi- 
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sions  from  being  liable  to  be  treated  as  contraband,  one  is, 
that  they  are  of  the  growth  of  the  country  which  exports 
them.  In  the  present  case,  they  are  the  product  of  another 
country,  and  that  a  hostile  country,  and  the  claimant  hns 
not  only  gone  out  of  his  way  for  the  supply  of  the  enemy, 
but  he  has  assisted  the  enemy's  ally  inthe  war  by  taking  ojB^ 
his  surplus  commodities. 

Another  circumstance  to  which  some  indulgence  b}'  the 
practice  of  nations,  is  shown,  is,  when  the  articles  are  in 
their  native  and  unmanufactured  state.  Thus  iron  is 
treated  with  indulgence,  though  anchors  and  other  instru- 
ments fabricated  out  of  it  are  directly  contraband.  Hemp 
is  more  favourably  considered  than  cordage ;  and  wheat  is 
not  considered  so  noxious  a  commodity  as  any  of  the^final 
preparations  of  it  for  human  use.  In  the  present  case,  the 
article  falls  under  this  unfavorable  condition,  being  a  man- 
ufacture prepared  for  immediate  use. 

But  the  most  important  distinction  is,  whether  the 
articles  were  intended  for  the  ordinary  use  of  life,  or  even 
for  mercantile  ship's  use ;  or  whether  they  were  going  with 
a  highly  probable  destination  to  military  use?  Of  the 
matter  of  fact  on  which  the  distinction  is  to  be  applied, 
the  nature  and  quality  of  the  port  to  which  the  articles 
were  going,  is  not  an  irrational  test;  if  the  port  is  a 
general  commercial  port,  it  shall  be  understood  that  the 
articles  were  going  for  civil  use,  although  occasionally 
a  frigate  or  other  ships  of  war,  may  be  constructed  in 
that  port.  Contra^  if  the  great  predominant  character  of 
the  port  be  that  of  a  port  of  naval  military  equipment,  it 
shall  be  intended  that  the  articles  were  going  for  military 
use,  although  merchant  ships  resort  to  the  some  place,  and 
although  it  is  possible  that  the  articles  might  have  been 
applied  to  civil  consumption;  for  it  being  impossible  to 
ascertain  the  final  use  of  an  article  ancipitis  usus^  it  is  not 
an  injurious  rule  which  deduces  both  ways  the  final  use  from 
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the  immediate  destination ;  and  the  presumption  of  hostile 
use,  found  on  its  destination  to  a  military  port,  is  much 
inflamed,  if  at  the  time  when  the  articles  were  going  a 
considerable  armament  was  notoriously  preparing,  to  which 
a  supply  of  those  articles  would  be  eminently  useful. 

In  the  case  of  the  Endrught  cited  for  the  claimant,  the 
destination  was  to  Bourdeaux ;  and  though  smaller  vessels 
of  war  may  be  occasionally  built  and  fitted  out  there,  it  is 
by  no  means  a  port  of  naval  military  equipment  in  its 
principal  occupation,  in  the  same  manner  as  Brest  is 
universally  known  to  be. 

The  court,  however,  was  unwilling,  in  the  present  case, 
to  conclude  the  claimant  on  the  mere  point  of  destination, 
it  being  alleged  that  the  cheeses  were  not  fit  for  naval  use, 
but  were  merely  luxuries  for  the  use  of  domestic  tables. 
It  therefore  permitted  both  parties  to  exhibit  afiSdavits  as 
to  their  nature  and  quality.  The  claimant  has  exhibited 
none;  but  here  are  authentic  certificates  from  persons 
of  integrity  and  knowledge,  that  they  are  exactly  such 
cheeses  as  are  used  in  British  ships,  when  foreign  cheeses 
are  used  at  all;  and  that  they  are  exclusively  used  in 
French  ships  of  war. 

Attending  to  all  these  circumstances,  I  think  myself  war- 
ranted to  pronounce  these  cheeses  to  be  contraband,  and 
condemn  them  as  such.  As,  however,  the  party  has  acted 
without  dissimulation  in  the  case,  and  may  have  been  mis- 
led by  an  inattention  to  circumstances,  to  which  in  strict- 
ness he  ought  to  have  adverted,  as  well  as  by  something  like 
an  irregular  indulgence  on  which  he  had  relied;  I  shall 
content  myself  with  pronouncing  the  cargo  to  be  contra- 
band, without  enforcing  the  usual  penalty  of  the  confisca- 
tion of  the  ship  belonging  to  the  same  proprietor. 


600  INTERNATIONAL   LAW. 


THE  COMMERCEN. 
(1  Wbeaton,   882.) 

18  NEUTRAL  VESSEL  ENTITLED  TO  FREIGHT  ON  ENEMY   GOODS 
CAPTURED,  WHEN  SUCH  GOODS  ARE   CONTRABAND? 

Appeal  from  the  circuit  court  for  the  district  of  Massu- 
chusetts.  This  was  the  case  of  a  Swedish  vessel  captured 
on  the  16th  of  April,  1814,  by  the  private  armed 
schooner  Lawrence,  on  a  voyagef rom  Limerick,  in  Ireland, 
to  Bilboa,  in  Spain.  The  cargo  consisted  of  barley  and 
oats,  the  property  of  British  subjects,  the  exportation  of 
which  is  generally  prohibited  by  the  British  government; 
and,  as  well  by  the  official  papers  of  the  custom-house,  as 
by  the  private  letters  of  the  shippers,  it  appears  to  have 
been  shipped  under  the  special  permission  of  the  govern- 
ment, for  the  sole  use  of  his  Britannic  majesty's  forces 
then  in  Spain.  Bonds  were  accordingly  given  for  the  ful- 
fillment of  this  object.  At  the  hearing  in  the  district  of 
Maine,  the  cargo  was  condemned  as  enemy's  property, 
and  the  vessel  restored,  with  an  allowance,  among  other 
things,  of  the  freight  for  the  voyage,  according  to  the 
stipulation  of  the  charter-party.  The  captors  appealed 
from  so  much  of  the  sentence  as  decreed  freight  to  the 
neutral  ship,  and,  upon  the  appeal  of  the  circuit  court  of 
Massachusetts,  the  decree,  as  to  freight,  was  reversed, 
and  from  this  last  sentence  an  appeal  was  prosecuted  to 
this  court. 

Story,  J.,  delivered  the  opinion  of  the  court. 

The  single  point  now  in  controversy  in  this  cause  is, 
whether  the  ship  is  entitled  to  the  freight  for  the  voyage. 
The  general  rule  that  the  neutral  carrier  of  enemy's  prop- 
erty is  entitled  to  his  freight  is  now  too  firmly  estab- 
lished to  admit  of  discussion.  But  to  this  rule  there 
are  many  exceptions.     If  the  neutral  be  guilty  of  fraudu- 
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lent  or  unneutral  conduct,  or  has  interposed  himself 
to  assist  the  enemy  in  carrying  on  the  war,  he  is  justly 
deemed  to  have  forfeited  his  title  to  freight.  Hence,  the 
carrying  of  contraband  goods  to  the  enemy ;  the  engaging 
in  the  coasting  or  colonial  trade  of  the  enemy ;  the  spolia- 
tionof  papers,  and  the  fraudulent  suppression  of  enemy  in- 
terests, have  been  held  to  affect  the  neutral  with  the  forfei- 
ture of  freight;  and  in  cases  of  a  more  flagrant  character, 
such  as  carrying  dispatches  or  hostile  military  passengers, 
an  engagement  in  the  transport  service  of  the  enemy,  and 
a  breach  of  blockade,  the  penalty  of  confiscation  of  the 
vessel  has  also  been  inflicted.  Bynk.  Quaest.  J.  Pub.  c. 
14 ;  The  Sarah  Christina,  1  Rob.  237 ;  The  Haase,  1  Rob. 
286;  The  Emanuel,  1  Rob.  296;  The  Immanuel,  2  Rob. 
186;  The  Atlas,  3  Rob.  299;  The  Rising  Sun,  3  Rob. 
104;  The  Maddona  del  Burso,  4  Rob.  169;  The  Neu- 
tralitat,  3  Rob.  295;  The  Welvart,  3  Rob.  128;  The 
Friendship,  6  Rob.  420.  By  the  modern  law  of  nations, 
provisions  are  not,  in  general,  deemed  contraband ;  but  they 
may  become  so,  although  the  property  of  a  neutral,  on  ac- 
count of  the  particular  situation  of  the  war,  or  on  account 
of  their  destination,  The  Jonge  Margaretha,  1  Rob.  189. 
If  destined  for  the  ordinary  use  of  life  in  the  enemy's 
country  they  are  not,  in  general,  contraband.  The  Jonge 
Margaretha,  1  Rob.  189.  Another  exception  from  being 
treated  as  contraband  is,  where  the  provisions  are  the 
growth  of  the  neutral  exporting  country.  But  if  they  be 
the  growth  of  the  enemy's  country,  and  more  especially  if 
the  property  of  his  subjects,  and  destined  for  enemy's  use, 
there  does  not  seem  any  good  reason  for  the  exemption ; 
for,  as  Sir  William  Scott  has  observed,  in  such  case 
the  party  has  not  only  gone  out  of  his  way  for  the 
supply  of  the  enemy,  but  he  has  assisted  him  by 
taking  off  his  surplus  commodities.  The  Jonge  Marga- 
retha, 1  Rob.  189,     But  it  is  argued  that  the  doctrine  of 
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contraband  cannot  apply  to  the  present  case,  becaase  the 
destination  was  to  a  neutral  country ;   and  it  is  certainly 
true  that  goods  destined  for  the  use  of  a  neutral  country 
can  never  be  deemed  contraband  whatever  may  be  their 
character,   or  however  well  adapted  to  warlike  purposes. 
But  if  such  goods  are  destined  for  the  direct  and  avowed 
use  of  the  enemy's  army  or  navy,  we  should  be  glad  to 
see  an  authority  which  countenances  this  exception  from 
forfeiture,  even  though  the  property  of  a  neutral.      Sup- 
pose, in  time  of  war,  a  Britic>h  fleet  were  lying  in  a  neutral 
port,  would  it  be  lawful  for  a  neutral  to  carry  provisions  or 
munitions   of   war   thither,    avowedly   for   the    exclusive 
supply  of  such  fleet?     Would  it  not  be  a  direct  interposi- 
tion in  the  war,  and  an  essential  nid  to  the  enemy  in  his 
preparations?     In  such  a  case  the  goods,  even  if  belonging 
to  a  neutral,  would  have  had  the  t^int  of  contraband  in  its^ 
most  offensive  character,  on  account  of  their  destination; 
and  the  mere  interposition  of  a  neutral  port  would  not 
protect  them  from  forfeiture.     Strictly  speaking,  however, 
this  is  not  a  question  of  contraband;    for  that  can   arise 
only  when  the  property  belongs  to  a  neutral,  and  here  the 
property  belonged  to  an  enemy,  and,  therefore,  was  liable, 
at  all   events,    to    condemnation.     But  was   the    voyage 
lawful,  and  such  as  a  neutral  could,  with  good  faith,  and 
without  a  forfeiture,  engage  in?      It  has  been  solemnly 
adjudged  that  being  engaged  in  the  transport  service,  or  in 
the  conveyance  of  military  persons  in  his  employ,  are  acts 
of  hostility   which   subject  the  property  to  confiscation. 
The   Carolina,   4   Rob.    256;     The   Friendship,    6    Rob. 
420 ;  The  Orozembo,  6  Rob.  430.     And  the  carrying  of 
dispatches  from  the  colony  to  the  mother  country  of  the 
enemy  has  subjected  the  party  to  the  like  penalty.      The 
Atalanta,  6  Rob.  440:  TheConstantia,  6  Rob.   461,  note. 
And  in  these   cases,   the   fact  that  the   voyage  was  to  a 
neutral  port  was  not  thought  to   change  the  character  of 
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the  transaction.  The  principle  of  these  determinations 
was  asserted  to  be  that  the  party  must  be  deemed  to  place 
himself  in  the  service  of  the  hostile  state,  and  assist  in 
warding  off  the  pressure  of  the  war,  or  in  favoring  its 
offensive  projects.  Now  we  cannot  distinguish  these  cases, 
.  in  principle,  from  that  before  the  court.  Here  is  a  cargo 
of  provisions  exported  from  the  enemy's  country,  with 
the  avowed  purpose  of  supplying  arms  to  the  enemy. 
Without  this  destination,  they  would  not  have  been  per- 
mitted to  be  exported  at  all.  Can  a  more  important  or 
essential  service  be  performed  in  favor  of  the  enemy?  In 
what  does  it  differ  from  the  case  of  a  transport  in  his 
service?  The  property,  nominally,  belongs  to  individuals, 
and  is  freighted,  apparently,  on  private  account,  but,  in 
reality,  for  public  use,  and  under  a  public  contract,  im- 
plied from  the  very  permission  of  exportation.  It  is  vain 
to  contend  that  the  direct  effect  of  the  voyage  was  not  to 
aid  the  British  hostilities  against  the  United  States.  It 
might  enable  the  enemy,  indirectly,  to  operate  with  more 
vigor  and  promptitude  against  us,  and  increase  his  dispos- 
able force.  But  it  is  not  the  effect  of  the  particular  transac- 
tion that  the  law  regards ;  it  is  the  general  tendency  of  such 
transactions  to  assist  the  military  operations  of  the  enemy, 
and  the  temptations  which  it  presents  to  deviate  from  a  strict 
neutrality.  Nor  do  we  perceive  how  the  destination,  to  a 
neutral  port,  can  vary  the  application  of  this  rule ;  it  is  only 
doing  that  indirectly  which  is  prohibited  in  direct  courses. 
Would  it  be  contended  that  a  neutral  might  lawfully 
transport  provisions  for  the  British  fleet  and  army,  while 
it  lay  fit  Bordeaux,  preparing  for  an  expedition  against 
the  United  States?  Would  it  be  contended  that  he  might 
lawfully  supply  a  British  fleet  stationed  on  our  coast?  We 
presume  that  two  opinions  could  not  be  entertained  on 
such  questions ;  and  yet,  though  the  cases  put  are  strong, 
we  do  not  know  that  the  assistance  is  more  material  than 
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might  be  supplied  under  cover  of    a   neutral   destination 
like  the  present. 

An  attempt  has  been  made  to  distinguish  this  case  from 
the  ordinary  cases  of  employment  in  the  transport  service 
of  the  enemy,  upon  the  ground  that  the  war  of  Great 
Britain  against  France,  was  a  war  distinct  from  that 
against  the  United  States ;  and  that  Swedish  subjects  had 
a  perfect  right  to  assist  the  British  arms  in  respect  to  the 
former,  though  not  to  the  latter.  Whatever  might  be 
the  right  of  the  Swedish  sovereign,  acting  under  his  own 
authority,  we  are  of  opinion  that  if  a  Swedish  vessel  be 
engaged  in  the  actual  service  of  Great  Britain,  or  in  carrv- 
ing  stores  for  the  exclusive  use  of  the  British  armies,  she 
must,  to  all  intents  and  purposes,  be  deemed  a  British 
transport.  It  is  perfectly  immaterial  in  what  particular 
enterprise  those  armies  might,  at  the  time,  be  engaged; 
for  the  same  important  benefits  are  conferred  upon  an 
enemy,  who  thereby  acquires  a  greater  disposable  force  to 
bring  into  action  against  us.  In  the  Friendship,  6  Rob. 
420,  426,  Sir  W.  Scott,  speaking  on  this  subject,  declares 
*•  It  signifies  nothing  whether  the  men  so  conveyed 
are  to  be  put  into  action,  on  an  immediate  expedition, 
or  not.  The  mere  shifting  of  drafts  in  detachments,  and 
conveyance  of  stores  from  one  place  to  another,  is  an 
ordinary  employment  of  a  transport  vessel,  and  it  is 
a  distinction  totally  unimportant,  whether  this  or  that 
case  may  be  connected  with  the  immediate  active  serv- 
ice of  the  enemy.  In  removing  forces  from  distant 
settlements,  there  may  be  no  intention  of  immediate 
action,  but  still,  the  general  importance  of  having  troops 
conveyed  to  places  where  it  is  convenient  that  they 
should  be  collected,  either  for  present  or  future  use, 
is  what  constitutes  the  object  and  employment  of  trans- 
port vessels."  It  is  obvious  that  the  learned  judge  did  not 
deem  it   material    to   what  places    the    stores   might    be 
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destined;  and  it  must  be  equally  immaterial  what  is  the 
immediate  occupation  of  the  enemy's  military  force. 
That  force  is  always  hostile  to  us,  be  it  where  it  may  be. 
To-day  it  may  act  against  Frence,  to-morrow  against  us; 
and  the  better  its  commissary  department  is  supplied,  the 
more  life  and  activity  is  communicated  to  all  its  motions. 
It  is  not,  tlierefore,  in  our  view,  material  whether  there  be 
another  distinct  war  in  which  our  enemy  is  engaged  or  not; 
it  is  sufficient  that  his  armies  are  everywhere  our  enemies, 
and  every  assistance  offered  to  them  must,  directl}'  or 
indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that  the  voyage 
in  which  this  vessel  was  engaged,  was  illicit,  and  inconsis- 
tent with  the  duties  of  neutrality,  and  that  it  is  a  very  lenient 
administration  of  justice  to  confine  the  penalty  to  a  mere 
denial  of  freight. 


THE   HAABET. 
(2  Bobinson's  Admiralty  Reports,  146.) 

INSURANCE   ON    CARGO    OF   NEUTRAL    CAPTURED     BY   BELLIG- 
ERENT  AS    CONTRABAND   BUT   RESTORED    TO    OWNER. 

Judgment.  Sir  William  Scott:  This  is  a  question  on  a 
report  of  the  registrar  and  merchants  respecting  an  allow- 
ance of  insurance  on  a  cargo  of  corn,  seized  and  brought 
into  this  country.  The  cargo  was  ordered  to  be  restored, 
and  the  registrar  and  merchants  were  directed  to  make  a 
report  on  the  value  due  to  the  claimant;  such  reports  are 
in  their  nature  partly  legal  and  partly  mercantile ;  it  is  a 
report  proceeding  from  persons  qualified  in  both  these 
respects,  to  form  a  sound  judgment  on  the  subject  before 
them;  one  of  them  being,  from  his  connection  with  courts 
of  justice,  supposed  capable  of  forming  an  opinion,  and 
of  assisting  his  associates  on  all  questions  of  law,  in  the 
first  instance,  subject  to  the  inspection  and  correction  of 
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the  court,  whilst  the  other  part  of  th«8  domestic  forum, 
as  I  may  call  it,  consists  of  persons  acquainted  with  trade, 
and  exercising  their  judgment  on  matters  relative  to  com- 
merce. It  is  from  the  report  of  a  commission  so  consti- 
tuted, that  the  question  is  now  brought  before  the  court 
on  a  subject  partly  legal  and  partly  mercantile.  Another 
report  has  been  brought  before  us  to-day  from  other  per- 
sons, private  merchants,  of  whom  it  is  impossible  for  me 
to  speak  with  too  much  respect,  attending  either  to  the 
extent  of  their  information,  or  to  their  known  pro- 
bity and  honor ;  but  they  have,  I  think,  a  little  mis- 
taken their  function  in  delivering  their  judgment 
upon  the  question  proposed  to  them;  they  are  per- 
sons of  great  experience  in  mercantile  affairs,  and 
from  whom  the  court,  upon  subjects  purely  of  that  kind, 
would  gladly  receive  any  information  which  they  could  con- 
veniently impart.  If  the  court  had  desired  to  know, 
whether  it  was  the  practice  of  merchants,  in  the  ordinary 
courts  of  commerce,  usually  to  charge  and  allow  insurance, 
though  the  insurance  has  never  actually  been  made,  their 
answer  to  such  a  question  would  have  satisfied  ibs  con- 
science upon  a  matter  of  usage  best  known  to  themselves, 
and  requiring  nothing  on  their  part  but  a  fair  communica- 
tion of  their  own  experience  and  practice.  But  the  ques- 
tion on  which  an  opinion  has  here  been  obtained  from  them 
is  this :  •*  Whether  if  a  neutral  cargo  is  seized  by  a  belliger- 
ent during  war,  the  belligerent  is  in  all  cases  bound  in  com- 
pensation for  this  cargo  (supposing  it  is  not  liable  to  cou- 
fiscation)  to  pay  such  an  insurance,  no  insurance  having 
been  paid  by  the  shipper?  "  That  is  not  a  question  merely 
of  the  law  merchant,  it  is  a  question  which  may  embrace 
other  considerations,  and  those  belonging  to  the  general 
law  of  nations ;  in  truth,  it  is  the  very  question  in  the  cause 
now  submitted  to  my  decision,  and  if  I  regard  this  opinion 
so  given  as  an  authority,  there  is  an  end  of  any  duty  which 
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I  have  to  perform,  for  here  is  an  actual  decision  upon  the 
whole  law  and  fact  of  the  present  case.  They  will  acquit 
me,  I  am  sure,  of  any  incivility,  when  I  venture  to  say, 
that  the  labor  of  giving  such  a  decision  is  not  legally  im- 
posed upon  them,  and  therefore  that  this  private  report  so 
introduced,  does  not  come  with  any  just  credentials  of 
authority. 

The  question  is.  Whether  there  is  any  reasonable  ground 
for  me  to  pronounce  that  the  registrar  and  merchants  have 
disallowed  a  just  demand,  in  disallowing  a  charge  of  insur- 
ance which  had  not  been  made.  It  has  been  argued  that 
this  charge  ought  to  have  been  allowed,  because  it  is  usually 
so  allowed  in  the  dealings  of  merchants  with  each  other; 
I  am  not  clear  that  this  is  a  necessary  consequence,  for  it 
is  surely  no  certain  rule  that  in  all  cases  where  a  cargo  is 
takeu  jure  belli  but  for  the  mere  purpose  of  preemption, 
that  it  is  to  receive  a  price  calculated  exactly  in  the  same 
manner,  and  amounting  precisely  to  the  same  value,  as  it 
would  have  done,  if  it  had  arrived  at  its  port  of  destination 
in  the  ordinary  course  of  trade. 

The  right  of  taking  possession  of  cargoes  of  this  descrip- 
tion, Commeatus  or  Provisions,  going  to  the  enemy's  ports, 
is  no  peculiar  claim  of  this  country ;  it  belongs  generally 
to  belligerent  nations;  the  ancient  practice  of  Europe,  or 
at  least  of  several  maritime  states  of  Europe,  was  to  con- 
fiscate them  entirely ;  a  century  has  not  elapsed  since  this 
claim  has  been  asserted  by  some  of  them.  A  more  miti- 
gated practice  has  prevailed  in  later  times  of  holding  such 
cargoes  subject  to  purchase  upon  a  reasonable  compensation, 
to  the  individual  whose  property  is  thus  diverted.  I  have 
never  understood  that,  on  the  side  of  the  belligerent,  this 
claim  goes  beyond  the  case  of  cargoes  avowedly  bound  to 
the  enemy's  ports,  or  suspected,  on  just  grounds,  to  have 
a  concealed  destination  of  that  kind,  or  that  on  the  side  of 
the  neutral,  the  same  exact  compensation  is  to  be  expected. 
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which  he  might  have  demanded  from  the  enemy  in  his  own 
port;  the  enemy  may  be  distressed  by  famine,  and  may  be 
driven  by  necessities  to  pay  a  famine  price  for  the  com- 
modity if  it  gets  there ;  it  does  not  follow  that  acting  upon 
my  rights  of  war  in  intercepting  such  supplies,  I  am  under 
the  obligation  of  paying  that  price  of  distress.  It  is  a 
mitigated  exercise  of  war  on  which  my  purchase  is  made, 
and  no  rule  has  established  that  such  a  purchase  shall  be 
regulated  exactly  upon  the  same  terms  of  profit,  which  would 
have  followed  the  adventure,  if  no  such  exercise  of  war  had 
intervened ;  it  is  a  reasonable  indemnification  and  a  fair  profit 
on  the  comihodity  that  is  due,  reference  being  had  to  the 
original  price  actually  paid  by  the  exporter,  and  the  ex- 
penses which  ho  has  incurred.  As  to  what  is  to  be  deemed 
a  reasonable  indemnification  and  profit,  I  hope  and  trust 
that  this  country  will  never  be  found  backward  in  giving  a 
liberal  interpretation  to  these  terms;  but  certainly  the 
capturing  nation  does  not  always  take  these  cargoes  on 
the  same  terms,  on  which  an  enemy  would  be  content  to 
purchase  them ;  much  less  are  cases  of  this  kind  to  be 
considered  as  cases  of  costs  and  damages,  in  which  all  loss 
of  possible  profit  is  to  be  laid  upon  unjust  captors ;  for 
these  are  not  unjust  captures,  but  authorized  exercises  of 
the  rights  of  war. 

Two  or  three  considerations  have  been  urged,  which 
may,  with  all  propriety,  be  dismissed;  one  is,  that  it  was 
understood  between  the  King's  government  and  the  parties 
that  this  change  should  be  allowed:  Certainly  if  it  were 
made  out  by  any  credible  proof,  that  the  faith  of  gov- 
ernment had  been  in  the  slightest  manner  pledged  to  such 
an  understanding,  there  is  no  principle  which  this  court 
would  hold  more  sacred,  thau  that  the  faith  of  govern- 
ment should  be  held  inviolate  in  trfisactions  of  this  kind; 
but  no  sort  of  proof  is  offered  of  this,  and  the  fact  has  in 
no  way  come  to  my  knowledge.     It  is  said   likewise,    that 
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in  the  «ases  of  this  kind  which  occurred  last  war,  and 
which  were  then  settled  by  the  Navy  Board,  the  charge  of 
insurance  was  allowed,  but  the  policy  of  insurance  was 
never  called  for.  How  this  practice  came  to  prevail  there, 
whether  under  a  notion  that  the  insurance  had  been  really 
made  whenever  they  were  charged,  whether  under  any 
order  of  government,  or  how  otherwise,  I  am  not  in- 
formed; the  persons  who  had  to  settle  those  accounts 
were  not  mercantile  men,  and  might  be  led  by  the  charge 
to  suppose,  that  it  had  actually  been  incurred:  Under 
whatever  circumstances  such  a  practice  grew  up,  if  it  did 
obtain,  it  is  no  binding  rule  upon  the  registrar  and  mer- 
chants here,  it  might  be  simple  mistake,  and  at  best  it  in 
no  deciding  authority. 

I  have  already  said,  that  the  expected  payments  at  the 
port  of  delivery,  is  not  the  necessary  measure  of  compen- 
sation at  the  port  of  the  belligerent.  It  is  not  so  with 
reference  to  any  constituent  of  price;  with  respect  to 
insurance,  considered  as  such,  it  would  be  peculiarly  im- 
proper; it  is  reasonably  to  be  charged  at  the  port  of 
delivery,  although  it  has  never  been  paid,  because  the 
merchant  has  stood  his  own  risk,  and  has  purchased  the 
insurance  at  the  expense  of  his  own  danger.  But  is  that 
the  case  where  the  voyage  has  been  interrupted  almost  in 
its  commencement,  where  the  cargo  has  been  carried  into 
a  neighboring  port?  In  the  present  case  the  voyage  was 
from  Altona  to  Cadiz,  from  the  north  to  the  south  of 
Europe,  and  the  cargo  is  seized  upon  its  entrance  to  the 
British  Channel,  very  soon  after  quitting  its  port.  Most 
of  the  cargoes  taken  have  a  similar  destination,  and  are 
taken  under  similar  circumstances :  What  pretense  is  there 
to  say  that  all  risks  of  the  voyage  have  been  incurred? 
The  utmost  that  could  be  claimed  is  an  insurance  ^?'o  rata 
iiineras  peracli^  amounting  to  a  very  small  proportion  of 
the  whole,  hardly  deserving  a  particular  consideration.    As 

89 
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to  what  is  said,  that  in  the  case  of  capture  of  ships,  you 
allow  the  full  freight  of  the  whole  voyage ;  that  allowance 
is  made  on  another  account ;  you  take  the  ship  in  that  case 
on  account,  not  of  itself,  but  of  its  cargo ;  you  interrupt 
its  occupation  which  was  legal  and  innocent,  and  it  i^ 
therefore  not  unju»t  to  allow  it  the  benefit  of  its 
original  contract,  which  you  alone  have  prevented  from 
being  carried  into  execution.  Very  different  is  the  consid- 
eration of  risk,  respecting  a  cargo,  which  has  never  been 
incurred,  and  of  a  payment  which  is  due  only,  on  the  event 
of  that  risk  having  been  actually  incurred  —  no  contract 
subsisting,  and  the  cargo  being,  in  its  own  nature,  liable  to 
this  species  of  interception. 

Upon  the  whole,  I  see  no  sufficient  reason  to  pronounce 
that  the  Registrar  and  merchants  have  adopted  a  wrong 
measure  of  value  in  disallowing  the  charge  of  insurance ; 
they  have  allowed  what,  upon  their  own  experience,  they 
pronounce  to  be  a  reasonable  indemnification  and  profit,  and 
I  do  not  understand  that  the  sufficiency  of  this  idemni- 
fication  and  profit  is  impeached,  on  any  other  ground,  than 
that  an  insurance  would  have  been  added  in  the  ordinarv 

ftp 

course  of  a  mercantile  account,  if  the  cargo  had  reached  its 
intended  destination.  Being  of  opinion  that  the  ordinary 
terms  of  a  mercantile  account,  to  be  settled  on  the  comple- 
tion of  the  voyage,  do  not  furnish  (all  circumstances  being 
duly  weighed)  the  necessary  or  just  measure  of  value,  to  be 
applied  in  transactions  of  this  kind,  I  do  not  find  mj^self 
enabled  to  sustain  the  objection.  If,  as  it  has  been  repeat- 
edly urged,  an  understanding  to  a  different  effect  has 
subsisted  between  the  King's  government  and  the  parties, 
there  can  be  no  doubt  that  on  their  resort  to  a  superior 
tribunal,  better  acquainted  with  any  communications  that 
may  have  passed  upon  the  subject,  they  will  have  the  full 
benefit  of  any  such  engagement. 
Report  confirmed. 
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CABRINGTON  o.  MERCHANTS'  INSUBANCB  COMPANT. 

(8  Peters,  495.) 

INTERPRETATION  OF  GLAUSES  IN  INSURANCE  POLICIES  EX- 
CEPTING LOSSES  INCURRED  IN  ILLICIT  OR  CONTRABAND 
TRADE. 

Story,  J.,  delivered  the  opinion  of  the  court. 

On  the  1st  of  October,  1824,  the  defendants,  the  Mer- 
chants'  Insurance  Company,  underwrote  a  policy  of  in- 
surance for  the  plaintiffs,  Carrington  and  others,  for 
$10,000,  on  property  on  board  the  ship  General  Carring- 
ton, at  and  from  the  port  of  Coquimbo,  in  Chili,  to  any 
port  or  ports,  place  or  places,  one  or  more  times,  for 
and  during  the  term  of  twelve  calendar  months,  com- 
mencing on  the  5th  day  of  June,  1824,  at  noon,  and  end- 
ing on  the  5th  day  of  June,  1825,  at  noon.  The  policy 
is  against  the  usual  perils,  and  contains  the  following 
clause :  "It  is  also  agreed  that  the  assurers  shall  not  be 
answerable  for  any  charge,  damage  or  loss  which  may 
arise  in  consequence  of  seizure  or  detention,  for  or  on 
account  of  illicit  or  prohibited  trade,  or  trade  in  articles 
contraband  of  war.  But  the  judgment  of  a  foreign  con- 
sular or  colonial  court  shall  not  be  conclusive  upon  the 
parties  as  to  the  fact  of  there  having  been  articles  con- 
traband of  war  on  board ;  or  as  to  the  fact  of  an  attempt 
to  trade  in  violation  of  the  law  of  nations." 

The  ship  sailed  from  Providence,  Rhode  Island-,  on 
the  21st  of  December,  1823,  cleared  for  the  Sandwich 
Islands  and  Canton,  but  was  immediately  bound  to  Val- 
paraiso, in  Chili,  with  such  ulterior  destination  as  was 
stated  in  her  orders;  the  clearance  being  a  usual  and 
customary  mode  of  clearance  at  that  time  for  vessels 
bound  to  Chili  and  Peru.    A  part  of  the  cargo  consisted 
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of  18  cases  of  muskets  and  bayonets,  each  case  contain- 
ing 20 ;  and  300  kegs  or  quarter  kegs^  of  cannon-powder, 
containing  about  25  pounds  each;  and  these,  together 
with  the  residue  of  the  cargo,  belonged  to  the  owners 
of  the  ship.  At  the  commencement  of  the  voyage  and 
until  the  final  loss  of  the  ship,  open  hostilities  existed 
between  Spain  and  the  new  government  or  states  of 
Chili  and  Peru.  Prom  the  orders  it  was  apparent  that 
the  object  of  the  voyage  was  to  sell  the  cargo  in  Chili 
and  Peru.  The  ship  was  to  proceed  direct  for  Val- 
paraiso and  was  to  enter  that  port  under  the  plea  of  a 
want  of  water.  Some  part  of  the  cargo  was  expected 
to  be  sold  at  that  port ;  and  thence  the  ship  was  to  pro- 
ceed along  the  coast  of  Chili  and  Peru  for  the  purposes 
of  trade.  There  is  no  allegation  that  the  underwriters 
were  not  well  acquainted  with  the  nature  and  objects  of 
the  voyage. 

The  ship  arrived  at  Valparaiso  on  the  17th  of  April, 
1824.  At  the  time  of  her  arrival,  and  until  the  loss,  as 
hereinafter  stated,  the  Spanish  royal  authorities  were 
in  possession  of  a  portion  of  upper  Peru,  including 
Quilca  and  Moliendo,  and  of  the  port  of  Callao,  in  lower 
Peru.  The  rest  of  Peru,  and  the  whole  of  Chili,  were 
in  possession  of  the  Peruvian  and  Chilian  new  govern- 
ments. In  the  harbor  of  Valparaiso,  16  casks  of  the 
powder  were,  with  the  knowledge  of  the  government, 
sent  on  board  of  an  English  brig,  then  in  the  harbor; 
and  as  the  plaintiffs  allege,  sold  to  the  master  of  the 
brig;  and  all  the  muskets  except  10  alleged  to  be  kept 
for  the  ship's  use,  were  landed  in  Valparaiso,  with  the 
knowledge  of  the  government. 

The  ship,  with  the  remainder  of  her  cargo  on  board, 
sailed  from  Valparaiso,  early  in  May  following ;  arrived 
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at  Coquimbo,  in  Chili,  on  the  13th  day  of  the  same 
month.  There,  the  remainder  of  the  powder,  except  9 
casks,  more  or  less  damaged,  alleged  to  be  retained  for 
the  ship's  use,  was  landed  in  the  course  of  the  same 
month,  with  the  knowledge  of  the  government.  The 
ship  sailed  from  Coquimbo  for  Huasco,  in  Chili,  on  or 
about  the  5th  day  of  June  following,  and  arrived  at 
Huasco  in  the  same  month ;  having  sold,  at  the  previous 
port,  a  part  of  her  outward  cargo,  by  permission  of  the 
government,  as  the  plaintiffs  allege,  and  taken  in  mer- 
chandise belonging  to  the  plaintiffs,  and  other  citizens 
of  the  United  States,  to  be  delivered  at  some  ports  on 
the  coast.  The  ship  arrived  at  Quilca,  with  the  greater 
part  of  her  outward  cargo  still  on  board,  on  the  20th  of 
June,  and  there  sold,  with  the  knowledge  of  the  govern- 
ment, as  the  plaintiffs  allege,  a  considerable  portion  of 
her  outward  cargo;  and  delivered  some  of  the  articles 
taken  in  at  the  previous  ports.  While  lying  at  anchor 
in  the  roadstead  of  Quilca,  and  before  she  had  complet- 
ed the  discharge  of  her  outward  cargo,  she  was  seized 
by  an  armed  vessel,  called  The  Constante,  commanded 
by  one  Jose  Martinez,  sailing  under  the  royal  flag,  and 
acting,  as  the  defendants  allege,  hy  the  royal  authority 
of  Spain;  but  alleged  by  the  plaintiffs  to  be  fitted  out 
and  commissioned  at  Callao,  by  Jose  Ramon  Rodil,  the 
highest  military  commander  of  the  castle  of  Callao, 
holding  his  commission  subordinate  to  La  Serna,  the 
viceroy  of  Peru,  under  the  king  of  Spain ;  there  being, 
as  the  defendants  allege,  no  regular  civil  government 
in  the  place;  the  castle  of  Callao  being  then,  and  until 
the  final  loss  of  the  ship,  beseiged  by  sea  and  land.  The 
ship  was  carried  from  Quilca  to  Callao,  where  certain 
proceedings  were  had  against  her  and  her  cargo  on 
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board,  by  the  orders  of  General  Rodil ;  and  they  were 
never  restored,  but  were  totally  lost  to  the  plaintiffs. 
The  alleged  (*ause  of  the  seizure  and  detention  was  the 
trade  in  articles  contraband  of  war,  by  the  landing  of 
the  powder  and  muskets  in  Chili,  as  aforesaid. 

Upon  the  trial  of  the  cause  upon  the  evidence,  the 
following  question  occurred  upon  which  the  opinions 
of  the  judges  were  opposed ;  and  thereupon  it  was  or- 
dercHl  by  the  court,  on  motion  of  the  counsel  for  the 
plaintiffs,  that  the  points  on  which  the  disagreement 
happened,  should  be  certified  to  the  supreme  court  of 
the  United  States,  for  their  dcH^ision,  namely: 

1.  Whether  a  seizure  and  detention,  to  come  within 
the  exception  of  the  policy  relating  to  contraband  and 
illicit  trade,  must  be  for  a  legal  and  justifiable  cause. 

2.  Whether  assuming  the  other  facts  to  be  as  stated 
and  alleged,  and  taking  the  authority  of  the  seizing  ves- 
sel to  be  such  as  the  plaintiffs  allege,  there  was  a  legal 
and  justifiable  cause  for  the  seizure  and  detention  of 
The  General  Carrington  and  her  cargo. 

3.  Whether,  assuming  the  other  facts  to  be  as  stated 
and  alleged  and  taking  the  authority  of  the  seizing  ves- 
sel to  be  such  as  the  defendants  allege,  there  was  a  legal 
and  justifiable  cause  for  the  seizure  and  detention  of 
The  General  Carrington  and  her  cargo. 

4.  Whether  a  general  in  the  military  service  of 
Spain,  subordinate  to  La  Serna,  viceroy  of  Peru,  under 
the  king  of  Spain,  but  having  the  actual  and  exclusive 
command  of  Callao,  and  no  civil  authority  existing 
therein,  and  cut  off,  by  the  forces  of  the  enemy  by  sea 
and  land,  from  all  communication  with  any  superior 
civil  or  militarv  officer,  could  lawfullv  seize  and  detain 
neutral  property  for  contraband  trade,  if  just  cause  ex- 
isted for  a  condemnation  thereof. 


NEUTRALS.  615 

5.  Whether  such  officer,  so  situated,  has  a  right  to 
appoint  and  constitute  a  court,  of  which  he  himself  is 
one,  for  the  trial  and  condemnation  of  such  property. 

6.  Whether,  supposing  the  ship  to  have  traded  in  ar- 
ticles contraband'  of  war  in  the  ports  of  Chili,  and  to 
have  been  seized  afterwards  in  a  port  of  Peru,  then 
under  the  royal  authority,  before  she  had  discharged 
her  outward  cargo,  for  and  on  account  of  such  contra- 
band trade,  the  underwriters  be  not  discharged,  whether 
the  subsequent  proceedings  for  her  adjudication  were 
regular  or  irregular. 

This  cause  comes  before  the  court  upon  a  certificate 
of  a  division  of  opinion  of  the  judges  of  the  circuit  court 
for  the  district  of  Massachusetts. 

Upon  the  trial .  of  the  cause  upon  the  evidence,  the 
parties  propounded  certain  questions,  upon  which  the 
circuit  court  (with  the  assent  of  the  parties)  certified 
a  division  of  opinion,  for  the  purpose  of  obtaining  the 
final  decision  of  this  court  in  regard  to  them. 

The  first  is,  whether  a  seizure  and  detention,  to  come 
within  the  exception  of  the  policy  relating  to  contra- 
band and  illicit  trade,  must  be  for  a  legal  and  justifiable 
cause.  The  question  here  propounded  is  not,  whether 
there  must  be  a  legal  or  justifiable  cause  for  condemna- 
tion ;  but  simply,  whether  there  must  not  be  such  cause 
for  the  seizure  and  detention.  And  we  are  of  opinion 
that  the  question  ought  to  be  answered  in  the  affirma- 
tive. The  language  of  the  exception,  when  properly 
construed,  leads  to  this  conclusion ;  and  it  is  confirmed 
by  authorities  standing  upon  analogous  clauses.  The 
language  is:  "The  assurers  shall  not  be  liable  for  any 
charge^  damage,  or  loss  which  may  arise  in  consequence 
of  seizure  or  detention  for  or  on  account  of  illicit  trade, 
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or  trade  in  articles  contraband  of  war."    It  is  not,  then, 

every  seizure  or  detention  which  is  excepted;  but  such 

only  as  is  made  for  and  on  account  of  a  particular  trade. 

A  seizure  or  detention,  which  is  a  mere  act  of  lawiess 

violence,  wholly  unconnected  with  any  supposed  illicii 

or  contraband  trade,  is  not  within  the  terms  or  spirit  of 
the  exception.    And  as  little  is  a  seizure  or  detention 

not  bona  fide  made  upon  a  just  suspicion  of  illicit  or 
contraband  trade,  but  the  latter  used  as  a  mere  pretext 
or  color  for  an  act  of  lawless  violence;  for  under  such 
circumstances,  it  can  in  no  just  sense  be  said  to  be  made 
for  or  on  account  of  such  trade.  It  is  a  mere  fraud  to 
cover  a  wanton  trespass;  a  pretense,  and  not  a  cause 
for  the  tort.  To  bring  a  case,  then,  within  the  excep- 
tion, the  seizure  or  detention  must  be  bona  fide,  and 
upon  a  reasonable  ground.  If  there  has  not  been  an  ac- 
tual illicit  or  contraband  trade,  there  must  at  least  be 
a  well-founded  suspicion  of  it,  a  probable  cause  to  im- 
pute guilt,  and  justify  further  proceedings  and  inquir- 
ies; and  this  is  what  the  law  deems  a  legal  and  justi- 
fiable cause  for  the  seizure  or  detention.  The  general 
words  of  the  policy  cover  the  risks  of  restraints  and  de- 
tainments of  all  kings,  princes  and  peoples.  The  ex- 
ception withdraws  from  it  such  as  are  bona  fide  made 
for,  and  on  account  of  illicit  or  contraband  trade.  So 
that,  upon  the  mere  terms  of  the  exception,  there  would 
not  seem  any  real  ground  for  doubt  But  if  there  were, 
the  next  succeding  clause  associated  with  it,  demon- 
strates that  such  must  have  been  the  understanding  of 
the  parties.  It  is  there  said  that  the  judgment  of  a  for- 
eign consular  or  colonial  court  shall  not  be  conclusive 
upon  the  parties  as  to  the  fact  of  an  attempt  to  trade  in 
violation  of  the  laws  of  nations.  Now,  if  a  mere  law- 
less seizure  or  detention,  under  the  pretext  of  illicit 
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and  contraband  trade,  were  within  the  exception;  the 
inquiry,  whether  there  had  been  contraband  articles  on 
board,  or  an  attempt  of  illicit  trade,  would  be  in  most, 
if  not  in  all,  cases  wholly  unimportant  and  nugatory 
to  the  assured,  for  whose  benefit  the  clause  is  intro- 
duced ;  since  the  sentence  would  always  establish  a  pre- 
tense for  the  seizure  and  detention,  although  not  justi- 
fiable cause  for  it.  The  reasonable  interpretation  of  the 
clause  must  be,  that  it  was  introduced  to  enable  the  as- 
sured to  disprove  the  existence  of  justifiable  cause 
for  the  seizure  or  detention  by  showing  that  the  fact  did 
not  warrant  it. 

We  think  that  the  authorities  cited  at  the  bar  lead  to 
the  same  conclusion.  In  Church  v.  Hubbard,  2  Cranch, 
187,  2  Cond.  Eep.  385,  where  the  exception  was,  "that 
the  insurers  do  not  take  the  risk  of  illicit  trade  with  the 
Portuguese,  and  the  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade,"  the  main  question  was, 
whether  an  attempt  to  trade,  not  consummated  by  actual 
trading,  was  within  the  exception.  The  court  held  that 
it  was.  On  that  occasion,  the  chief  justice  said:  "!No 
seizure,  not  justifiable  under  the  laws  and  regulations  es- 
tablished by  the  crown  of  Portugal  for  the  restriction  of 
foreign  commerce  with  its  dependencies,  can  come  within 
this  part  of  the  contract;  and  every  seizure  which  is  jus- 
tifiable by  those  laws  and  regulations,  must  be  deemed 
within  it."  And,  applying  this  language  to  the  circum- 
stances of  the  present  case,  we  may  add,  that  no  seizure 
or  detention  not  justifiable  by  the  law  of  nations,  can 
come  within  the  present  exception,  and  every  seizure 
which  is  justifiable  by  the  law  of  nations,  must  be  deemed 
within  it.  The  cases  of  Smith  v.  The  Delaware  Insurance 
Company,  3  Serg.  &  Rawle,  74 ;  and  Faudel  v.  The  Phoe- 
nix Insurance  Company,  4  Serg.  &  Rawle,  29 ;  Johnston 
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and  Weir  v.  Ludlow,  1  Gaines's  Cas.  in  Error,  29 ;  S.  C. 
2  Johns.  Cas.  481,  adopt  a  similar  doctrine,  if  they  do  not 
proceed  beyond  it.  The  case  of  Higginson  v.  Pomroy,  11 
Mass.  194,  contained  an  exception  of  ^'illicit  trade  with 
the  Spaniards;"  and  the  court  held  that  the  exception 
extended  to  every  seizure  and  detention  suggested  by 
the  prohibitions  of  trade  and  intercourse,  as  the  means 
of  enforcing  them ;  and  whether  of  prevention  or  of  pun- 
ishment for  infraction;  and  that,  therefore,  it  extended 
to  cases  where  the  charge  of  illicit  trade  with  the  Span- 
iards might  be  ultimately  repelled ;  and  where  the  prop- 
erty seized  might  be  in  consequence  acquitted  under  the 
circumstances  of  the  particular  case.  But  this  supposes 
that  there  was  probable  or  justifiable  cause  for  the  seiz- 
ure bona  fide  existing;  and  the  court  explicitly  assented 
to  the  general  doctrine  in  Church  v.  Hubbard,  2  Cranch, 
187.  It  is  true  that  the  learned  chief  justice,  in  deliver- 
ing the  opinion  of  the  court,  added  that  "perhaps,  (we 
may  add,)  although  not  necessary  to  the  present  decis- 
ion, even  arbitrary  acts  of  the  Spanish  colonial  govern- 
ments, if  assumed  to  be  justified  on  their  parts  by  the 
prohibitions  of  trade  and  intercourse,  are,  we  think, 
within  the  exception  of  seizure  for  illicit  trade."  This  is 
professedly  a  mere  dictum  of  the  court,  and  giving  it  ev- 
ery reasonable  force  as  authority,  it  proceeds  on  the  sup- 
position that  such  arbitrary  acts  are  bona  fide  done,  and 
are  not  mere  pretexts  to  cover  an  illegal  seizure. 

The  second  question  is,  whether,  assuming  the  other 
facts  to  be  as  stated  and  alleged  above,  and  taking  the 
authority  of  the  seizing  vessel  to  be  such  as  the  plaintiffs 
allege,  (that  is  to  say,  of  an  armed  vessel  fitted  out  and 
commissioned  at  Callao  by  Rodil),  there  was  a  legal  and 
justifiable  cause  for  the  seizubre  of  The  General  Carring- 
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ton  and  her  cargo.  The  third  is  precisely  the  same  in 
terms,  except  taking  the  authority  of  the  armed  vessel  to 
be  such  as  the  defendants  allege,  (that  is  to  say,  to  be  an 
armed  vessel  sailing  under  the  royal  Spanish  flag,  and 
acting  by  the  royal  authority  of  Spain.) 

Both  these  questions  present  the  same  general  point, 
whether  there  was,  under  the  circumstances  of  the  case, 
a  legal  and  justifiable  cause  for  the  seizure  and  detention 
of  the  ship  and  her  cargo.  The  facts  material  to  be  tak- 
en into  consideration  in  ascertaining  this  point  are,  that 
the  ship,  when  seized,  has  not  landed  all  her  outward 
cargo,  but  was  still  in  the  progress  of  the  outward  voy- 
age originally  designated  by  the  owners ;  that  they  sailed 
on  that  voyage  from  Providence  with  contraband  ar- 
ticles on  board,  belonging,  with  the  other  parts  of  the 
cargo,  to  the  owners  of  the  ship,  with  false  destination 
and  false  papers,  which  yet  accompanied  the  vessel ;  that 
the  contraband  articles  had  been  landed  before  the  pol- 
icy, w^hich  is  a  policy  on  time  designating  no  particular 
voyage,  had  attached ;  that  the  underwriters,  though  tak- 
ing no  risks  within  the  exception,  were  not  ignorant  of 
the  nature  and  objects  of  the  voyage;  and  that  the  al- 
leged cause  of  the  seizure  and  detention  was,  the  trade 
in  articles  contraband  of  war  by  the  landing  of  the  pow- 
der and  muskets  alreadv  mentioned. 

If  by  the  principles  of  the  law  of  nations  there  existed, 
under  these  circumstances,  a  right  to  seize  and  detain  the 
ship  and  her  remaining  cargo,  and  to  subject  them  to 
adjudication  for  a  supposed  forfeiture,  notwithstanding 
the  prior  deposit  of  the  contraband  goods ;  then  the  ques- 
tions must  be  answered  in  the  affirmative,  that  there  w^as 
a  legal  and  justifiable  cause. 

According  to  the  modern  law  of  nations,  for  there  has 
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been  some  relaxation  in  practice  from  the  strictness  of 
tlie  ancient  rules,  the  carriage  of  contraband  goods  to  the 
enemy,  subjects  them,  if  captured  in  delicto,  to  the  pen- 
alty of  confiscation;  but  the  vessel  and  the  remaining 
cargo,  if  they  do  not  belong  to  the  owner  of  the  contra- 
band goods,  are  not  subject  to  the  same  penalty.  The 
penalty  is  applied  to  the  latter  only  when  there  has  been 
some?  actual  co-operation,  on  their  part,  in  a  meditated 
fraud  upon  the  belligerents;  by  covering  up  the  voyage 
under  false  papers,  and  with  a  false  destination.  This  is 
the  general  doctrine  when  the  capture  is  made  in  trans- 
itu, while  the  contraband  goods  are  yet  on  board.  But 
when  the  contraband  goods  have  been  deposited  at  the 
port  of  destination,  and  the  subsequent  voyage  has  thus 
been  disconnected  with  the  noxious  articles,  it  has  not 
been  usual  to  apply  the  penalty  to  the  ship  or  cargo  upon 
the  return  voyage,  although  the  latter  may  be  the  pro- 
ceeds of  the  contraband. 

And  the  same  rule  would  seem,  by  analogy,  to  apply 
to  cases  where  the  contraband  articles  have  been  deposit- 
ed at  an  intermediate  port  on  the  outward  voyage,  and 
before  it  had  terminated ;  although  there  is  not  any  au- 
thority directly  in  point.  But  in  the  highest  prize  courts 
of  England,  while  the  distinction  between  the  outward 
and  homeward  voyage  is  admitted  to  govern,  yet  it  is  es- 
tablished, that  it  exists  onlv  in  favor  of  neutrals  who 
conduct  themselves  with  fairness  and  good  faith  in  the 
arrangements  of  the  voyage.  M  with  a  view  to  practice 
a  fraud  upon  the  belligerent,  and  to  escape  from  his  ac- 
knowledged riglit  of  capture  and  detention,  the  voyage 
is  disguised,  and  the  vessel  sails  under  false  papers,  and 
with  a  false  destination,  the  mere  deposit  of  the  contra- 
band in  the  course  of  the  voyage  is  not  allowed  to  purge 
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away  the  guilt  of  the  fraudulent  conduct  of  the  neutral. 
In  the  case  of  The  Franklin,  in  1801,  3  Rob.  217,  Lord 
Stowell  said :  "I  have  deliberated  upon  this  case,  and  de- 
sire it  to  be  considered  as  the  settled  rule  of  law  re- 
ceived by  this  court,  that  the  carriage  of  contraband  with 
a  false  destination,  will  work  a  condemnation  of  the- 
ship,  as  well  as  the  cargo."  Shortly  afterwards,  in  the 
case  of  The  Neutralitet,  1801, 3  Rob.  295,  he  added :  "The 
modern  rule  of  the  law  of  nations  is,  certainly,  that  the 
ship  shall  not  be  subject  to  condemnation  for  carrying 
contraband  goods.  The  ancient  practice  was  otherwise ; 
and  it  can  not  be  denied  that  it  was  perfectly  justifiable 
in  principle..  If  to  supply  the  enemy  with  articles  is  a 
noxious  act  with  respect  to  the  owner  of  the  cargo,  the 
vehicle  which  is  instrumental  in  effecting  that  illegal 
purpose,  cannot  be  innocent.  The  policy  of  moderli 
times,  has,  however,  introduced  relaxation  on  this  point ; 
and  the  general  rule  now  is,  that  the  vessel  does  not  be- 
come confiscated  for  that  act.  But  this  rule  is  liable 
to  exceptions.  Where  a  ship  belongs  to  the  owner  of  the 
cargo,  or  where  the  ship  is  going  on  such  service  under 
a  false  destination  or  false  papers ;  these  circumstances 
of  aggravation  have  been  held  to  constitute  excepted 
cases  out  of  the  modern  rule,  and  to  continue  them  under 
the  ancient  rule."  The  cases  in  which  this  language  was 
used,  were  cases  of  capture  upon  the  outward  trip.  The 
same  doctrine  was  afterwards  held  by  the  same  learned 
judge  to  apply  to  cases  where  the  vessel  had  sailed  with 
false  papers,  and  a  false  destination  upon  the  outward 
voyage,  and  was  captured  on  the  return  voyage.  And 
finally,  in  the  cases  of  The  Rosalia  and  The  Elizabeth,  in 
1802,  4  Rob.,  note  to  table  of  cases,  the  lords  of  appeal  in 
prize  cases  held,  that  the  carriage  of  contraband  outward 
with  false  papers,  will  affect  the  return  cargo  with  con- 
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(lemnation.    These  cases  are  not  reported  at  large.     But 
in  the  case  of  The  Baltic,  1  Acton,  25,  and  that  of  The 
Margaret,  1  Acton,  333,  the  lords  of  appeal  deliberately 
reaffirmed  the  same  doctrine.     In  the  latter  ease.    Sir 
William  Grant,  in  pronouncing  the  judgment  of    the 
court,  said :     "The  principle  upon  which  this  and  other 
prize  courts  have  generally  proceeded  to  adjudication  in 
cases  of  this  nature  (that  is  where  there  are  false  papers) 
appears  simply  to  be  this :  that  if  a  vessel  carried  contra- 
band on  the  outward  voyage  she  is  liable  to  condemna- 
tion on  the  homeward  voyage.    It  is  by  no  means  neces- 
sary that  the  cargo  should  have  been  purchased  by  the 
proceeds  of  this  contraband.    Hence  we  must  pronounce 
against  this  appeal;  the  sentence  (of  condemnation)  of 
the  court  below  being  perfectly  valid  and  consistent  with 
the  acknowledged  principles  of  general  law." 

We  cannot  but  consider  these  decisions  as  very  high 
evidence  of  the  law  of  nations,  as  actually  administered; 
and  in  their  actual  ai)plication  to  the  circumstances  of 
the  present  case,  they  are  not,  in  our  judgment,  con- 
trolled by  any  opposing  authority.  Upon  principle,  too, 
we  trust,  that  there  is  great  soundness  in  the  doctrine, 
as  a  reasonable  interpretation  of  the  law  of  nations.  The 
belligerent  has  a  right  to  require  a  frank  and  bona  fide 
conduct  on  the  part  of  neutrals,  in  the  course  of  their 
commerce  in  times  of  w^ar;  and  if  the  latter  wnll  make 
use  of  fraud,  and  false  papers,  to  elude  the  just  rights 
of  the  belligerents  and  to  cloak  their  own  illegal  pur- 
poses, there  is  no  injustice  in  applying  to  them  the  pen- 
al tv  of  confiscation.  The  taint  of  fraud  travels  wath  the 
party  and  his  oflfending  instrument  during  the  whole 
course  of  the  voyage,  and  until  the  enterprise  has,  in 
understanding  of  the  party  himself  terminated.    There 
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are  many  analogous  cases  in  the  prize  law,  where  fraud 
is  followed  by  similar  penalties.  Thus,  if  a  neutral  will 
cover  up  enemy's  property  under  false  papers,  which  also 
cover  his  own  property,  prize  courts  will  not  disentangle 
the  one  from  the  other,  but  condemn  the  whole  as  good 
prize.  That  doctrine  was  solemnly  affirmed  in  this  court, 
in  the  case  of  The  St.  Nicholas,  1  Wheat,  417 ;  3  Cond.. 
Eep.  614. 

Upon  the  whole  our  opinion  is,  that  the  general  ques- 
tion involved  in  the  second  and  third  questions,  whether 
there  was  a  legal  and  justifiable  cause  of  capture  under 
the  circumstances  of  the  present  case,  ought  to  be  an- 
swered in  the  affirmative.  The  question,  as  to  the  au- 
thority of  the  cruiser  to  seize,  so  far  as  it  depends  upon 
her  commission,  can  only  be  answered  in  a  general  way. 
If  she  had  a  commission  under  the  royal  authority  of 
Spain,  she  was  beyond  question  entitled  to  make  the 
seizure.  If  Eodil  had  due  authority  to  grant  the  com- 
mission, the  same  result  would  arise.  If  he  had  no  such 
authority,  then  she  must  be  treated  as  a  non-commisr 
sioned  cruiser,  entitled  to  seize  for  the  benefit  of  the 
crown ;  whose  acts,  if  adopted  and  acknowledged  by  the 
crown  or  its  competent  authorities,  become  equally 
binding.  Nothing  is  better  settled  both  in  England  and 
AMierica,  than  the  doctrine,  that  a  non-commissioned 
cruiser  may  seize  for  the  benefit  of  the  government ;  and 
if  his  acts  are  adopted  by  the  government,  the  property, 
when  condemned,  becomes  a  droit  of  the  government. 

The  fourth  and  fifth  questions  involve  the  points  as 
to  the  authority  of  Eodil.  The  fourth  is  in  the  following 
terms:  Whether  a  general  in  the  military  service  of 
Spain,  subordinate  to  La  Serna,  viceroy  of  Peru,  under 
the  king  of  Spain,  but  having  the  actual  and  exclusive 


624  INTERNATIONAL   LAW. 

command  at  Callao,  and  no  civil  authority  existing 
therein,  and  cut  off  by  the  forces  of  the  enemy  by  sea  and 
land  from  all  communication  with  any  superior  civil 
or  military  oflScer,  could  lawfully  seize  and  detain  neu- 
tral property  for  contraband  trade,  if  just  cause  existed 
for  a  condemnation  thereof.  The  fifth  question  is,  wheth- 
er such  officer,  so  situated,  has  a  right  to  appoint  and 
constitute  a  court,  of  which  he  himself  is  one,  for  the 
trial  and  condemnation  of  such  property.  These  ques- 
tions are  both  understood  to  refer  to  the  supposed  au- 
thority of  Rodil  as  an  officer  of  the  government,  to  make 
the  seizure  in  his  official  capacity.  We  are  of  opinion, 
that  no  sufficient  facts  are  stated  to  enable  this  court  to 
give  any  opinion  as  to  the  nature  or  extent  of  the  author- 
ity of  such  an  officer  under  the  laws  of  Spain,  or  his 
commission  from  and  under  the  Spanish  government. 
We  shall,  therefore,  return  an  answer  to  them,  declaring 
that  they  are  too  imperfectly  stated  to  admit  of  any 
opinion  to  be  given  by  this  court. 

The  sixth  and  last  question  is,  whether,  supposing  the 
ship  to  have  traded  in  articles  contraband  of  war  in  the 
ports  of  Chili,  and  to  have  been  seized  afterwards  in  a 
port  of  Peru,  then  under  the  royal  authority,  before  she 
had  discharged  her  outward  cargo,  for  and  on  account 
of  such  contraband  trade,  the  underwriters  be  not  dis- 
charged whether  the  subsequent  proceoiiings  for  her  ad- 
judication were  regular  or  irregular.  This  question  is 
understood  to  raise  the  point,  whether,  if  the  seizure 
and  detention  be  bona  fide  for  and  on  account  of  illicit 
or  contraband  trade,  a  sentence  of  condemnation  or  ac- 
quittal, or  other  regular  proceedings  to  adjudication, 
are  necessary  to  discharge  the  underwriters.  We  are 
of  the  opinion  that  they  are  not.    If  the  seizure  or  de- 
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tention  be  lawfully  made  for  or  on  account  of  illicit  or 
contraband  trade,  all  charges,  damages  and  losses  con- 
sequent thereon,  are  within  the  scope  of  the  exception. 
They  are  properly  attributable  to  such  seizure  and  de- 
tention as  the  primary  cause,  and  relate  back  thereto. 
If  the  underwriters  be  discharged  from  the  primary  hos- 
tile act  they  are  discharged  from  the  consequences  of  it. 
The  whole  reasoning  in  Church  v.  Hubbard,  2  Cranch, 
187,  presupposes  that  if  the  underwriters  be  exempted 
from  the  risk  of  a  justifiable  seizure  for  illicit  trade, 
they  are  not  accountable  for  losses  consequent  thereon 
Avhether  arising  from  a  sentence  of  condemnation  or 
otherwise. 


THE  PANAMA. 

(176  U.  S.  636.) 

WHAT  AMOUNT  OF  ARMAMENT  WILL  MAKE  A  VESSEL  CON- 
TRABAND so  AS  TO  TAKE  IT  OUT  OF  THE  OPERATION  OF 
A  PROCLAMATION  EXCEPTING    ••  MERCHANT  VESSELS." 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  a  libel  for  the  condemnation  of  the  steam- 
ship Panama  as  prize  of  war,  and  was  heard  in  the  dis- 
trict court  upon  the  libel,  the  claim  of  the  master  in  be- 
half of  the  owner  of  the  vessel,  and  the  depositions  in 
preparatorio  of  her  master,  her  supercargo,  and  her 
chief  engineer,  which  showed  the  following  state  of 
facts : 

The  Panama  was  a  steamship  of  1432  tons  register; 
was  owned  by  the  Compania  Transatlantica,  a  corpora- 
tion of  Barcelona  in  Spain;  sailed  under  the  Spanish 
flag;  had  a  commission  as  a  royal  mail  ship  from  the 
Government  of  Spain ;  carried  a  crew  of  71  men  all  told, 
who  had  been  shipped  at  different  times  at  Havana ;  and 
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her  usual  course  of  voyage  included  the  ports  of  New 
York  and  Havana,  and  Progreso,  Vera  Cruz,  and  other 
Mexican  ports,  with  general  cargoes,  passengers  and 
mails. 

Her  last  voyage  began  in  Havana,  for  a  round  trip  by 
way  of  New  York,  and  was  to  have  ended  in  Vera  Cruz. 
She  sailed  fi^om  New  York  at  half-past  two  ox-lock  in 
the  afternoon  of  April  20,  1898,  with  a  clearance  from 
the  custom  house  at  that  port  for  Havana,  Progreso, 
and  Vera  Cruz,  having  on  board  the  United  States 
mails,  29  passengers  (all  Spaniards  except  one  French- 
man )  and  a  general  cargo,  the  produce  or  manufacture 
of  the  United  States,  shipped  to  consignees  at  those 
ports.  She  pursued  the  usual  course  of  a  ship  bound 
southward  along  the  coast  until  she  passed  Alligator 
Reef  light  on  the  coast  of  Fh)rida,  and  then  bore  away 
for  Havana,  and  sighted  the  Cuban  coast  on  the  morn- 
ing of  April  25;  and  on  that  day,  when  about  twenty- 
five  miles  from  Havana,  was  captured  by  the  United 
States  ship  of  war  Mangrove,  and.  was  sent  in  charge  of 
a  prize  crew  into  Key  West.  She  ^had  no  military  or 
naval  officer  on  board,  made  no  resistance  to  the  cap- 
ture, and  delivered  all  her  papers  and  mails  to  the  prize 
master. 

There  were  mounted  on  board  the  Panama,  at  the 
time  of  her  capture,  five  guns:  two  breech-loading  Hon- 
toria  9  centimetre  guns,  one  on  each  side  of  the  ship, 
with  30  rounds  of  shot  for  each ;  one  Maxim  rapid-firing 
gun,  on  the  bridge,  with  ammunition;  and  two  signal 
guns,  one  on  each  side  of  the  pilot  house,  with  ammuni- 
tion. She  also  had  on  board  about  twenty  Eemington 
rifles  and  ten  Mauser  rifles,  with  ammunition  for  each, 
and  about  thirty  or  forty  cutlasses.     The  cannon  had 
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been  put  on  board  about  three  years  before,  and  the 
small  arms  and  ammunition  had  been  on  board  a  year 
or  more.  She  was  so  armed  in  accordance  with  a  con- 
tract with  the  Spanish  Government,  which  required  all 
the  mail  steamships  of  the  company  to  be  armed,  and  ar- 
ticle 26  of  which  was  as  follows :  "Every  ship  shall  take 
on  board,  for  her  own  defense,  the  following  armament: 
Two  Hontoria  9  centimetre  guns,  with  powder  and  am- 
munition for  30  shots  for  each  piece;  twenty  Remington 
rifles,  with  899  rounds  apiece,  and  bayonet  or  sword- 
bayonet;  and  twenty  cutlasses." 

The  master  of  the  Panama  moved  the  court  to  allow 
further  proof  upon  the  matters  set  forth  in  two  test  af- 
fidavits, filed  by  leave  of  the  court,  in  which  he  testified 
more  distinctly  that  the  mounted  guns  and  small  arms 
which  the  Panama  carried  had  not  been  shipped  for  the 
purpose  of  war,  or  in  expectation  of  hostilities  between 
the  Spanish  Government  and  the  United  States,  but 
were  taken  on  board  pursuant  to  the  requirements  of 
that  contract;  and  also  testified  that  the  Spanish  Gov- 
ernment had  never  taken  possession  of  the  Panama  un- 
der the  terms  of  the  contract ;  and  that  until  the  capture 
he  and  his  ofiicers  were  ignorant  of  the  existence  of  the 
war  between  Spain  and  the  United  States  and  of  any 
blockade  of  the  port  of  Havana.  And  he  aske<l  leave  to 
submit  to  the  court  the  whole  contract,  as  contained  in 
a  printed  book,  which  was  in  the  chart  room  of  the  Pan- 
ama, and  in  the  custody  of  the  prize  master,  and  which 
has  since  been  sent  up  to  this  court  as  one  of  the  exhibits 
in  the  cause. 

By  the  contract,  concluded  between  the  Spanish  Gov- 
ernment and  the  Compania  Transatlantica  on  Novem- 
ber 18,  1886,  and  drawn  up  and  printed  in  Spanish,  the 
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company  bound  itself  to  establish  and  to  maintain  for 
twenty  years  various  lines  of  mail  steamships,  one  of 
which  included  Havana,  New  York  and  other  ports  of 
the  United  States  and  of  Mexico ;  and  the  Spanish  Gov- 
ernment agreed  to  pay  certain  subsidies  to  this  com- 
pany, and  not  to  subsidize  other  steamship  lines  between 
the  same  points.  Among  the  provisions  of  the  contract, 
besidcM  article  26,  above  quoted,  were  the  following : 

By  article  25,  new  ships  of  the  West  Indian  line  must 
be  of  iron,  or  of  the  material  which  experience  may 
prove  to  l)e  the  best;  must  have  double-bottomed  hulls, 
divided  into  watertight  compartments,  with  all  the  lat- 
est improvements  known  to  the  art  of  naval  construc- 
tion ;  and  "their  decks  and  sides  shall  have  the  necessary 
strength  to  support  the  artillery  that  they  are  to  mount." 
All  the  ships  of  that  line  must  have  a  capacity  for  500 
cnlisttnl  men  on  the  orlop  deck,  and  a  convenient  place 
for  them  on  the  main  deck.  The  company,  when  begin- 
ning to  build  a  ship,  shall  submit  to  the  Minister  of  the 
Colonies  her  plans  as  prepared  for  commercial  and  post- 
al service;  "the  Minister  shall  cause  to  be  studied  the 
measures  that  should  be  taken  looking  to  the  rapid 
mounting  in  time  of  war  of  pieces  of  artillery  on  board 
of  said  vessel ;  and  may  compel  the  company  to  do  such 
strengthening  of  the  hull  as  he  may  deem  necessary  for 
the  possible  mounting  of  that  artillery ;  said  strengthen- 
ing shall  not  be  requiredf  or  a  greater  number  than  six  pieces 
whose  weight  and  whose  force  of  recoil  do  not  exceed 
those  of  a  piece  of  fourteen  centimetres."  The  plan  of 
ships  already  built  shall  be  submitted  to  the  Minister 
of  Marine,  in  order  that  he  may  cause  to  be  studied  the 
measures  necessary  to  adapt  them  to  war  service;  sjid 
any  changes  that  he  may  deem  necessary  or  possible  for 
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that  end  shall  be  made  by  the  company.  But  in  both  old 
and  new  ships  the  changes  proposed  by  the  Ministry 
must  be  such  as  not  to  prejudice  the  commercial  pur- 
poses  of  the  vessels. 

By  article  35,  the  vessels,  with  their  engines,  arma- 
ments and  other  appurtenances,  must  be  constantly 
maintained  in  good  condition  for  service. 

Bj  article  41,  the  ofl&cers  and  crews  of  the  vessels, 
and,  as  far  as  possible,  the  engineers,  shall  be  Spaniards. 

By  article  49,  the  company  may  employ  its  vessels  in 
the  transportation  of  all  classes  of  passengers  and  mer- 
chandise, and  engage  in  all  commercial  operations  that 
will  not  prejudice  the  services  that  it  must  render  to  the 
Stafe. 

By  article  60,  when  by  order  of  the  Government,  mu- 
nitions of  war  shall  be  taken  on  board,  the  company  may 
require  that  it  be  done  in  the  manner  and  with  the  pre- 
cautions necessary  to  avoid  explosions  and  disasters. 

By  article  64,  in  case  of  the  suspension  of  the  mail 
service  by  a  naval  war,  or  by  hostilities  in  any  of  the 
seas  or  ports  visited  by  the  company's  ships,  the  Gov- 
ernment may  take  possession  of  them  with  their  equip- 
ment and  supplies,  having  a  valuation  of  the  whole 
made  by  a  commission  composed  of  two  persons  select- 
ed by  the  Government,  two  by  the  company,  and  a  fifth 
person  chosen  by  those  four;  at  the  termination  of  the 
war,  the  vessels  with  their  equipment  are  to  be  returned 
to  the  company,  and  the  Government  is  to  pay  to  the 
company  an  indemnity  for  any  diminution  in  their  value, 
according  to  the  opinion  of  the  commission,  and  is  also, 
for  the  time  it  has  the  vessels  in  its  service,  to  pay  five 
per  cent  on  the  valuation  aforesaid.  By  article  66,  at 
the  end  of  the  war,  the  Government  may  relieve  the  com- 
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paiiy  of  the  performance  of  the  contract  if  the  casualties 
of  the  war  have  disabled  it  from  continuing  the  semice. 
And  by  article  67,  in  extraordinary  political  circum- 
stances, and  though  there  be  no  naval  war,  the  Govern- 
ment may  charter  one  or  more  of  the  company's  vessels, 
and  in  that  event  shall  pay  an  indemnity  estimated  by 
the  aforesaid  commission. 

The  District  Court  denied  the  motion  of  the  master  to 
take  further  proof ;  restore<l  parts  of  the  cargo  to  claim- 
ants thereof;  gave  claimants  of  other  parts  of  the  cargo 
leave  to  introduce  further  proof;  and  entered  a  final 
dcHTee  of  condemnation  and  sale  of  the  Panama  and 
the  rest  of  her  cargo,  upon  the  ground  that  she  was 
enemy's  property,  and  was  upon  the  high  seas  at  the 
time  of  the  President's  proclamation  exempting  certain 
vessels  from  arrest.  87  Fed.  Rep.  927.  The  court  also, 
on  the  application  of  the  (*ommodore  commanding  at 
Key  Wc^t,  and  on  the  recommendation  of  the  prize  com- 
missioners, ordered  all  the  mounted  guns  and  the  am- 
munition therefor  to  be  appraised  by  two  oflScers  of  the 
Navy  and  delivered  to  the  commodore  for  the  use  of  the 
Nuvy  Department.  The  muster  of  the  Panama  appealed 
to  this  court  from  the  decree  condemning  the  vessel. 

The  recent  war  with  Spain,  as  declared  by  the  act  of 
Congrc*ss  of  April  25,  1898,  c.  189,  and  recognized  in 
the  President's  proclamation  of  April  26,  1898,  existed 
on  and  after  April  21,  1898.  30  Stat.  364.  This  procla- 
mation de(*lared  among  the  rules  on  which  the  war 
would  be  conducted,  the  following: 

"4.  Spanish  merchant  vessels,  in  any  ports  or  places 
within  the  United  States,  shall  be  allowed  till  May  21, 
1898,  inclusive,  for  loading  their  cargoes  and  depart- 
ing from  such  ports  or  places;  and  such  Spanish  mer- 
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chant  vessels,  if  met  at  sea  by  any  United  States  ship, 
shall  be  permitted  to  continue  their  voyage  if,  on  exam- 
ination of  their  papers,  it  shall  appear  that  their  cargoes 
were  taken  on  board  before  the  expiration  of  the  above 
term:  Provided,  that  nothing  herein  contained  shall 
apply  to  Spanish  vessels  having  on  board  any  officer  in 
the  military  or  naval  service  of  the  enemy,  or  any  coal 
(except  such  as  may  be  necessary  for  their  voyage)  or 
any  other  article  prohibited  or  contraband  of  war,  or 
any  despatch  of  or  to  the  Spanish  Government. 

"6.  The  right  of  search  is  to  be  exercised  with  strict 
regard  for  the  rights  of  neutrals,  and  the  voyages  of  mail 
steamers  are  not  to  be  interfered  with  except  on  the 
clearest  grounds  x>t  suspicion  of  a  violation  of  law  in 
respect  of  contraband  or  blockade." 

It  has  been  decided  by  this  court  in  the  recent  case 
of  The  Buena  Ventura,  175  U.  S.  384,  that  a  Spanish 
merchant  vessel,  which  had  sailed  before  April  21, 1898, 
from  a  port  of  the  United  States  on  a  voyage  to  a  foreign 
port,  not  having  on  board  any  officer  in  the  military  or 
naval  service  of  Spain,  nor  any  article  contraband  of 
war,  nor  any  despatch  of  or  to  the  Spanish  goverment, 
was  protected  by  the  fourth  clause  of  the  President's 
pi'oclamation  of  April  26,  1898,  from  condemnation  while 
on  that  voyage;  but  that  her  capture  before  that 
proclamation  was  issued,  was  with  probable  cause;  and 
that  she  would  therefore  be  ordered  to  be  restored  to  her 
owner,  but  without  damages  or  costs. 

That  case  would  be  decisive  of  this  one,  but  for  the 
mails  and  the  arms  carried  by  the  Panama,  and"  the  con- 
tract with  the  Spanish  government  under  which  the 
arms  were  put  on  board. 

It  was  argued  in  behalf  of  the  claimant  that,  inde- 
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pendently  of  her  being  a  merchant  vessel,  she  was  ex- 
empt from  capture  by  reason  of  her  being  a  mail  steam- 
ship and  actually  carrying  mail  of  the  United  States. 

There  are  instances  in  modern  times,  in  which  two  na- 
tions, by  convention  between  themselves,  have  made  spe- 
cial agreements  concerning  mail  ships.  But  internation- 
al agreements  for  the  immunity  of  the  mail  ships  of  the 
contracting  parties  in  case  of  war  between  them  have 
never,  we  believe,  gone  farther  than  to  provide,  as  in  the 
postal  convention  between  the  United  States  and  Great 
Britain  in  1848,  in  that  between  Great  Britain  and 
France  in  1833,  and  in  other  similar  conventions,  that 
the  mail  packets  of  the  two  nations  shall  continue  their 
navigations,  without  impediment  or  molestation,  until 
a  notification  from  one  of  the  governments  to  the  other 
that  the  service  is  to  be  discontinued ;  in  which  case  thev 
shall  be  permitted  to  return  freely  and  under  special 
protection,  to  their  respei'tive  ports.  And  the  writers 
on  international  law  concur  in  affirming  that  no  pro- 
vision for  the  immunity  of  mail  ships  from  capture  has 
as  yet  been  adopted  by  such  a  general  consent  of  civil- 
ized nations  as  to  constitute  a  rule  of  international  law. 
5)  Stat.  9(59 ;  Wheaton  (8th  cd.)  pp.  659-661,  Dana's  note; 
Calvo  (5th  ed.),  2378,  2809,  De  Boeck,  207,  208.  De 
Boeck,  in  section  208,  after  observing  that,  in  the  case 
of  mail  packets  between  belligerent  countries,  it  seems 
difficult  to  go  farther  thar  in  the  convention  of  1833, 
above  mentioned,  proceeds  to  discuss  the  case  of  mail 
packets  between  a  belligerent  and  a  peutral  country  as 
follows :  "It  goes  without  saying  that  each  belligerent 
may  stop  the  departure  of  its  own  mail  packets.  But 
can  either  intercept  enemy  mail  packets?  There  can  be 
no  question  of  intercepting  neutral   packets,  because 
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communications  between  neutrals  and  belligerents  are 
lawful,  in  principle,  saving  the  restrictions  relating  to 
blockade,  to  contraband  of  war,  and  the  like ;  the  right 
of  search  furnishes  belligerents  with  a  sufficient  means 
of  control.  But  there  is  no  doubt  that  it  is  possible,  ac- 
cording to  existing  practice,  to  intercept  and  seize  the 
enemy's  mail  packets." 

The  provision  of  the  sixth  clause  of  the  President's 
proclamation  of  April  26,  1898,  relating  to  interference 
with  the  voyages  of  mail  steamships,  appears  by  the 
context  to  .apply  to  neutral  vessels  only,  and  not  to  re- 
strict in  any  degree  the  authority  of  the  United  States, 
or  of  their  naval  officers,  to  search  and  seize  vessels 
carrying  the  mail  between  the  United  States  and  the 
enemy's  country.  Nor  can  the  authority  to  do  so,  in  time 
of  war,  be  affected  by  the  facts  that  before  the  war  a  col- 
lector of  customs  had  granted  a  clearance,  and  a  post- 
master had  put  mails  on  board,  for  a  port  which  was 
not  then,  but  has  since  become  enemy's  country.  More- 
over, at  the  time  of  the  capture  of  the  Panama,  this 
proclamation  had  not  been  issued.  Without  an  express 
order  of  the  Government,  a  merchant  vessel  is  not  priv- 
ileged from  search  or  seizure  by  the  fact  that  it  has  gov- 
ernment mail  on  board.    The  Peterhoff,  5  Wall.  28,  61. 

The  mere  fact,  therefore,  that  the  Panama  was  a  mail 
steamship,  or  that  she  carried  mail  of  the  United  Spates 
on  this  voyage,  does  not  afford  any  grou^d  for  exempt- 
ing her  from  capture. 

The  remaining  question  in  the  case  is  whether  the 
Panama  came  within  the  class  of  vessels  described  in 
the  fourth  clause  of  the  President's  proclamation  of 
April  26,  1898,  as  "Spanish  merchant  vessels,"  and  as 
not  Spanish  vessels  having  on  board  any  officer  in  the 
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military  or  naval  service  of  the  enemy,  or  any  coal  (ex- 
cept such  as  may  be  necessary  for  their  voyage)  or  any 
other  article  prohibited  or  contraband  of  war,  or  any 
despatch  of  or  to  the  Spanish  Government. 

On  the  part  of  the  claimant,  it  was  argued  that  the 
arms  which  the  Panama  carried,  under  the  require- 
ments of  her  mail  contract  and  for  the  protection  of  the 
mails,  are  not  to  be  regarded  as  contraband  or  muni- 
tions of  war,  within  the  sense  of  this  clause:  that  **con- 
traband,"  as  therein  referred  to  means  contraband 
cargo,  not  contraband  portion  of  the  ship's  permanent 
equipment ;  and  that,  if  the  furnishings  of  a  ship  could 
be  regarded  as  contraband,  every  ship  would  have  con- 
traband on  board. 

On  the  other  hand,  it  was  contended,  in  support  of 
the  condemnation,  that  the  arms  which  the  Panama  car- 
ried, belonging  to  her  owner,  were  contraband  of  war, 
and  rendered  her  liable  to  capture;  and  that  by  reason 
of  her  being  so  armed,  and  of  the  provisions  of  her  mail 
contract  with  the  Spanish  Government,  requiring  her 
armament,  and  recognizing  the  right  of  that  govern- 
ment, in  case  of  a  suspension  of  the  mail  service  by  war, 
to  take  possession  of  her  for  warlike  purposes,  she  can 
not  be  considered  as  a  merchant  vessel,  within  the  mean- 
ing of  the  proclamation,  but  must  be  treated  like  any 
regular  vessel  of  the  Spanish  navy  under  similar  circum- 
stances. 

The  claimant  much  relied  on  a  case  decided  in  1800  by 
the  French.  Council  of  Prizes,  in  accordance  with  the 
opinion  and  report  of  Portalis,  himself  a  high  authority. 
Wheaton  (8th  ed.),  p.  460;  De  Boeck,  81.  In  the  case 
referred  to,  an  American  vessel,  carrying  ten  cannon  of 
various  sizes  together  with  muskets  and  munitions  of 
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war,  had  been  captured  by  French  frigates ;  and  had  been 
condemned  by  two  inferior  French  tribunals,  upon  the 
ground  that  she  was  armed  for  war,  and  had  no  commis- 
sion or  authority  from  her  own  government.  The  claim- 
ants contended  that  their  ship,  being  bound  for  India, 
was  armed  for  her  own  defence,  and  that  the  munitions 
of  war,  the  muskets  and  the  cannon  that  composed  her 
armament  did  not  exceed  what  was  usual  in  like  cases 
for  long  voyages.  Upon  this  point,  Portalis,  acting  as 
commissioner  of  the  French  government,  reported  his 
conclusion  on  the  question  of  armament  as  follows: 
^'For  my  part,  I  do  not  think  it  is  enough  to  have  or  to 
carry  arms,  to  incur  the  reproach  of  being  armed  for 
war.  Armament  for  war  is  of  a  purely  offensive  nature. 
It  is  established  when  there  is  no  other  object  in  the 
armament  than  that  of  attack,  or  at  least  when  every- 
thing shows  that  such  is  the  principal  object  of  the  en- 
terprise; then  a  vessel  is  deemed  enemy  or  pirate,  if  she 
has  no  commission  or  papers  sufficient  to  remove  all  sus- 
picion. But  defence  is  a  natural  right,  and  means  of 
defence  are  lawful  in  voyages  at  sea,  as  in  all  other  dan- 
gerous occupations  of  life.  A  ship  which  had  but  a  small 
crew,  and  a  considerable  cargo,  was  evidently  intended 
for  commerce,  and  not  for  war.  The  arms  found  on  this 
ship  were  evidently  intended,  not  for  committing  acts  of 
rapine  or  hostility,  but  for  preventing  them ;  not  for  at- 
tack, but  for  self-defence.  The  pretext  of  being  armed 
for  war  therefore  appears  to  me  to  be  unfounded."  The 
Council  of  Prizes,  upon  consideration  of  the  report  or 
Portalis,  adjudged  that  the  capture  of  the  vessel  and  her 
cargo  was  null  and  void,  and  ordered  them  to  be  re- 
stored, with  damages.    The  Pegou,  or  Pigou,  2  Pistoye 


636  INTERNATIONAL   LAW. 

et  Duverdy,  Prises  Maritimes,  51 ;  S.  C.  2  Cranch,  96-98, 
and  note. 

But  in  that  ease  the  only  question  at  issue  was 
whether  a  neutral  merchant  vessel,  carrying  arms  solely 
for  her  own  defence,  was  liable  to  capture  for  want  of  a 
commission  as  a  vessel  of  war  or  privateer.  That  the 
capture  took  place  while  there  was  no  state  of  war  be- 
tween France  and  the  United  States  is  shown  bv  her  be- 
lug  treated,  throughout  the  case,  as  a  neutral  vessel;  if 
she  had  been  enemy'^  property,  she  would  have  been 
lawful  prize,  even  if  she  had  a  commission,  or  if  she 
were  unarmed.  She  was  not  enemy's  property,  nor  in 
the  enemy's  possession  nor  bound  to  a  port  of  the  ene- 
my ;  nor  had  her  owner  made  any  contract  with  the  ene- 
my by  which  the  enemy  was,  or  would  be,  under  any  cir- 
cumstan(*es,  entitled  to  take  and  use  her,  either  for  war, 
or  for  any  other  purpose. 

Yet  it  must  be  admitted  that  arms  and  ammunition 
are  not  contraband  of  war,  when  taken  and  kept  on 
board  a  merchant  vessel  as  part  of  her  equipment,  and 
solely  for  her  defence  against  "  enemies,  "pirates  and  as- 
sailing thieves,''  according  to  the  ancient  phrase  still 
retained  in  policies  of  marine  insurance.  Pratt,  in  his 
essay  on  the  Law  of  Contraband  of  war,  speaking  of  the 
chiss  of  "articles  which  are  of  direct  use  in  war,"  savs : 
**With  r(*speit  to  these  no  questions  can  arise.  On  proof 
of  the  use  of  the  article  being  solely  or  particularly  ap- 
plicable to  hostile  purposes,  the  conveyance  of  it  to  the 
enemy  would  amount  to  such  a  direct  interposition  in 
the  war  as  necessarilv  to  entail  the  confiscation  of  the 
property."  But  he  afterwards  adds  this  qualification  ; 
"But  even  in  the  case  of  articles  of  direct  use  in  war, 
an  exception  is  always  made  in  favor  of  such  a  quiantity 
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of  them  as  may  De  supposed  to  be  necessary  for  the  use 
or  defence  of  the  ship."  And  again,  speaking  of  **  warlike 
stores,"  he  says:  "These  are,  from  their  very  nature, 
evidently  contraband,  but  every  vessel  is,  of  course,  al- 
lowed to  carry  such  a  quantity  as  may  be  necessary  for 
purpose  of  defence;  this  provision  is  expressly  intro- 
duced in  many  treaties.''  Pratt  Contraband  of  War, 
xxii,  XXV,  xl.  And  at  pages  239,  244,  245  of  his  ap- 
pendix he  quotes  express  provisions  to  that  effect  in  the 
treaties  between  Great  Britain  and  Russia  in  1766,  1797 
and  1801.  See  also  Case  of  Dutch  and  Spanish  Ships,  6 
C  Eob.  48;  The  Happy  Couple,  Stewart  Adm.  (Nova 
Scotia)  65,  69;  Madison  quoted  in  3  Whart.  Int.  Law 
Dig.  368,  p.  313. 

But  the  fact  that  arms  carried  by  a  merchant  vessel 
were  originally  taken  on  board  for  her  own  defence  is 
not  conclusive  as  to  her  character.  This  is  clearly  shown 
by  the  case  of  The  Amelia,  (1801)  reported  by  the  name 
of  Talbot  V.  Seeman,  1  Cranch,  1.  In  that  case,  during 
the  naval  warfare  between  the  United  States  and  France 
near  the  end  of  the  last  century,  a  neutral  merchant  ves- 
sel, having  eight  iron  cannon  and  eight  wooden  guns 
mounted  on  board,  and  a  cargo  of  merchandise,  sailed 
from  Calcutta  for  Hamburg,  both  being  neutral  ports; 
and  before  reaching  her  destination  was  captured  by  a 
French  cruiser,  and  put  by  her  captors,  with  the  can- 
non still  on  board,  in  charge  of  a  French  prize  crew, 
with  directions  to  take  her  into  a  French  port  for  ad- 
judication as  prize;  and  on  her  way  thither  was  recap- 
tured by  a  United  States  ship  of  war.  The  recapture 
was  held  to  be  lawful,  and  to  entitle  the  recaptors  to 
salvage  before  restoring  the  vessel  to  her  neutral  owner, 
because,  as  Chief  Justic  Marshall  said,  "The  Amelia 
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was  an  armed  vessel  commanded  and  manned  bv 
Frenchmen,"  "she  was  an  armed  vessel  under  French 
authority,  and  in  a  condition  to  annoy  American  com- 
merce." 1  Cranch,  32.  And  in  The  Charming  Betsy, 
(1804),  2  Cranch,  64,  that  case  was  expressly  approved, 
as  a  precedent  to  be  followed  under  similar  circum- 
stances ;  but  was  held  to  be  inapplicable  w^here  the  arms 
on  board  at  the  time  of  the  recapture  were  but  a  single 
musket  and  a  small  amount  of  powder  and  ball.  2 
Cranch,  121.  Notwithstanding  that  the  Amelia  was  a 
neutral  vessel,  with  an  armament  originally  taken  on 
board  for  defence  only,  and  therefore  while  in  the  pos- 
session of  her  neutral  owner,  would  not  (according  to 
the  French  case  above  cited)  have  been  liable  to  capture 
as  an  armed  vesst»l,  yet  after  she  had  been  taken  pos* 
s(*ssion  of  bv  the  enemv,  with  the  same  armament  still 
on  board,  and  thus  was  in  a  condition  to  be  used  by  the 
enemy  for  hostile  purposes,  the  fact  that  the  original 
purpose  of  the  armament  was  purely  defensive  did  not 
prevent  her  from  being  considered  as  an  armed  vessel 
of  the  enemy. 

While  the  authorities  above  referred  to  present  prin- 
ciples and  analogies  worthy  of  consideration  in  the  case 
at  bar,  they  furnish  no  conclusive  rule  to  govern  its  de 
termination.  The  decision  of  this  case  must  depend 
upon  its  own  facts,  and  upon  the  true  construction  of 
the  Presidents'  proclamation. 

As  to  the  facts,  there  is  no  serious  dispute.  The  mat- 
ters stated  in  the  test  affidavits  upon  which  the  motion 
for  further  proof  was  based,  add  nothing  of  importance 
to  the  facts  disclosed  by  the  testimony  hi  prcparatorio, 
and  by  the  mail  contract  between  her  owner  and  the  Span- 
ish Government,  which  forms  part  of  the  ship's  papers. 
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That  contract  contains  many  provisions  looking  to  the 
use  of  the  company's  steamships  by  the  Spanish  Govern- 
ment as  vessels  of  war.  Among  other  things  it  requires 
that  each  vessel  shall  have  the  capacity  to  carry  500  en- 
listed men;  that  the  government,  upon  inspection  of  her 
plans  as  prepared  for  commercial  and  postal  purposes, 
may  order  her  deck  and  sides  to  be  strengthened  so  as 
to  support  additional  artillery ;  and  that,  in  case  of  the 
suspension  of  the  mail  service  by  a  naval  war  or  by  hos- 
tilities in  any  of  the  seas  or  ports  visited  by  the  com- 
pany's vessels,  the  Government  may  take  possession  of 
them  with  their  equipment  and  supplies,  at  a  valuation 
to  be  made  by  a  commission ;  and  shall,  at  the  termina- 
tion of  the  war,  return  them  to  the  company,  paying  five 
per  cent  on  the  valuation  while  it  has  them  in  its  service, 
as  well  as  an  indemnity  for  any  diminution  in  their 
value. 

The  Panama  was  not  a  neutral  vessel ;  but  she  was  en- 
emy property,  and  as  such,  even  if  she  carried  no  arms 
(either  as  part  of  her  equipment  or  as  cargo),  would  be 
liable  to  capture,  unless  protected  by  the  President's 
proclamation. 

It  may  be  assumed  that  a  primary  object  of  her  arma- 
ment, and,  in  time  of  peace,  its  only  object,  was  for  pur- 
poses of  defence.  But  that  armament  was  not  of  itself 
inconsiderable,  as  appears,  not  only  from  the  undisputed 
facts  of  the  case,  but  from  the  action  of  the  District 
Court,  upon  the  application  of  the  commodore  command- 
ing at  the  port  where  the  court  was  held,  and  on  the 
recommendation  of  the  prize  commissioners,  directing 
her  arms  and  ammunition  to  be  delivered  to  the  com- 
modore for  the  use  of  the  Navy  Department.  And  the 
contract  of  her  owner  with  the  Spanish  Government, 
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pursuant  to  which  the  armament  had  been  put  on  board, 
expressly  provided  that,  in  case  of  war,  that  government 
might  take  possession  of  the  vessel  with  her  equipment, 
iucri*ase  her  armament,  and  use  her  as  a  war  vessel ;  and, 
in  these  and  other  provisions,  evidently  contemplated 
her  use  for  hostile  purposes  in  time  of  war. 

She  was,  then,  enemy  property,  bound  for  an  enemy 
jiort,  carrying  an  armament  susceptible  of  use  for  hos- 
tile purposes,  and  herself  liable,  upon  arrival  in  that 
port,  to  be  appropriated  by  the  enemy  to  such  purposes. 

The  intent  of  the  fourth  clause  of  the  President's  proc- 
lamation was  to  exempt  for  a  time  from  capture  peaceful 
commercial  vessels;  not  to  assist  the  enemy  in  obtaining 
weapons  of  war.  This  clause  exempts  "Spanish  mer- 
chant vessels''  only;  and  expressly  declares  that  it  shall 
not  apply  to  "Spanish  vessels  having  on  board  any  of- 
ficer in  the  military  or  naval  service  of  the  enemy,  or  any 
coal  (except  such  as  may  be  necessary  for  their  voy- 
age) or  any  other  article  prohibited  or  contraband  of 
war,  or  any  despatch  of  or  to  the  Spanish  Government. 

Upon  full  consideration  of  this  case,  this  court  is  of 
opinion  that  the  proclamation,  expressly  declaring  that 
the  exemption  shall  not  apply  to  any  Spanish  vessel  hav- 
ing on  board  any  article  prohibited  or  contraband  of 
war,  or  a  single  military  or  naval  officer,  or  even  a  des- 
patch, of  the  enemy,  cannot  reasonably  be  construed  as 
including,  in  the  description  of  "Spanish  merchant  ves- 
sels" which  are  to  be  temporarily  exempt  from  cap- 
ture, a  Spanish  vessel  owned  by  a  subject  of  the  enemy, 
having  an  armament  fit  for  hostile  use ;  intended,  in  the 
event  of  w^ar,  to  be  used  as  a  war  vessel ;  destined  to  a 
port  of  the  enemy;  and  liable,  on  arriving  there,  to  be 
taken  possession  of  by  the  enemy,  and  employed  as  an 
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auxiliary  cruiser  of  the  enemy's  navy,  in  the  war  with 
this  country. 

The  result  is,  that  the  Panama  was  lawfully  captured 
and  condemned,  and  that  the  decree  of  the  District 
Court  be  affirmed. 


THE  CAROLINA. 
(4  Robinson's  Admiralty  Reports,  210.) 

THE   PENALTY    FOR     ALLOWING     A    SHIP    TO   BE   USED   AS    A 

TRANSPORT. 

Judgment. 

Sir  W.  Scott. — The  ship  is  stated  by  the  master's  ac- 
count to  be  a  Swedish  ship,  chartered  by  ,  of 

Leghorn,  to  go  on  a  voyage  to  Civita  Vecchia,  with  other 
covenants  not  to  go  to  a  blockaded  port,  or  to  carry  con- 
traband articles.  The  particulars  of  his  representation 
are,  "that  on  the  26th  of  March,  1798,  his  ship  was  char- 
tered by  P.  Jaumer,  a  merchant  of  Leghorn,  for  four 
months,  at  1,250  piasters  per  month,  to  go  on  a  trading 
voyage  between  Leghorn,  Civita  Vecchia  and  the  adja- 
cent ports,  as  the  freighters  should  direct,  with  the  ex- 
ception of  not  going  to  French  ports,  or  ports  that  were 
blockaded,  and  also  of  not  carrying  contraband  goods 
or  stores:  That  he  sailed  accordingly  from  Leghorn  to 
Civita  Vecchia  on  the  9th  of  April,  1798,  and  on  his  ar- 
rival at  the  last  mentioned  port  was  informed  that  an 
embargo  had  been  laid  upon  all  vessels  in  that  port: 
That  he  was  then  summoned  before  the  French  agent 
of ^  who  showed  him  a  letter  from  ^  ad- 
dressed to  the  said  master,  and  informing  bim  that  citizen 
D J  was  to  be  the  lader  of  the  cargo  in  Civita  Vec- 
chia, and  that  he  must  hold  his  ship  in  readiness  at  the 
disposal  of  the  French  commissary."     He  then  states, 

41 
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"that  he  went  to  Rome  to  solicit  the  interference  of  the 
Swedish  Consul,  but  could  not  find  him,  and  when  he 
returned  he  found  his  ship  fitted  as  a  transport:  That 
being  unable  to  avoid  this  service,  he  caused  an  insur- 
ance to  be  made  for  the  benefit  of  his  owner,  and  was 
ordered  to  victual  his  vessel  for  two  months:  That  he 
took  on  board  150  dragoons  and  sailed  with  57  other  ves- 
sels, but  he  did  not  know  on  what  destination :  That  on 
his  arrival  at  Alexandria^  he  applied  for  payment  and 
for  his  discharge,  but  was  put  off."  It  does  not  appear 
that  the  master  made  any  protest  or  remonstrance 
against  this  service;  but  rather  in  proof  of  his  voluntary 
assent,  he  proceeded  to  insure  the  vessel,  and  to  provide 
the  necessary  provisions  for  the  voyage.  It  is  now, 
however,  said,  that  this  was  an  act  under  duress,  and 
that  it  is  a  by-gone  transaction.  On  the  former  part 
of  this  rcprc*sentation  my  opinion  is,  that  a  man  cannot 
be  permitted  to  aver,  that  he  was  an  involuntary  agent 
in  such  a  transaction.  If  an  act  of  force,  exercised  by 
one  belligerent  on  a  neutral  ship  or  person,  is  to  be 
deemed  a  sufficient  justification  for  any  act  done  by 
him,  contrary  to  the  known  duties  of  the  neutral  char- 
acter, there  would  be  an  end  of  any  prohibition  under 
the  law  of  nations  to  carry  contraband  or  to  engage  in 
any  other  hostile  act.  If  any  loss  is  sustained  in  such  a 
service,  the  neutral  yielding  to  such  demands,  must  seek 
redress  against  the  Government  that  has  imposed  the 
restraint  upon  him.  He  has  no  right  to  expect  that  the 
British  government  should  pay  for  the  injustice  of  its 
public  enemy.  If  this  vessel  had  been  taken  in  delicto,  I 
should  have  felt  no  hesitation  in  saying  that  she  must 
have  been  subject  to  condemnation.    Whether  the  troops 
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were  received  on  board  voluntarily,  could  make  no  dif- 
ference. 

Then  as  to  its  being  a  by-gone  transaction,  had  she  di- 
vested herself  of  the  character  of  a  French  transport? 
Had  she  so  receded  from  that  character,  as  is  represent- 
ed ?  She  was  remaining  under  the  power  of  the  French 
military  commander  as  much  as  ever.  She  had  solicited 
leave  to  depart,  but  could  not  obtain  it ;  and  if  the  Eng- 
lish fleet  had  not  appeared,  she  might  have  been  em- 
ployed to  carry  on  the  dragoons  to  some  other  place,  in 
the  same  manner  as  she  had  been  employed  before.  I 
can  by  no  means  accede  to  the  description  given  in  argu- 
ment, or  consider  her  as  having  removed  herself  from  all 
taint,  arising  out  of  the  preceding  contract.  When  the 
British  fleet  appeared  before  Alexandria,  the  British 
commander  did,  with  a  tenderness  to  neutral  commerce, 
which  is  highly  honorable  to  him,  give  liberty  to  neu- 
tral vessels  to  depart.  But  although  this  notice  was 
given  in  general  terms,  to  neutral  ships,  it  was  not  given 
absolutely  to  all  that  were  neutral  in  built  and  prop- 
ortv,  but  to  such  as  w^re  neutral  likewise  in  their  con- 
duct,  and  were  acting  fairly  under  that  character.  The 
very  terms  of  the  letter  are,  "to  all  such  as  are  legally 
employed."  This  ship  was  still  subservient  to  the  pur- 
poses of  the  French  commander,  who  refused  to  let  her 
depart,  till  the  arrival  of  the  British  fleet  rendered  it 
impossible  for  him  to  make  any  farther  use  of  the  vessel. 
Under  these  circumstances,  what  right  or  pretence  had 
this  vessel  to  claim  the  privileges  which  belonged  only 
to  those  who  had  conducted  themselves  as  neutral,  or 
to  claim  the  protection  of  that  proclamation?  On  the 
first  attempt  to  come  out  it  appears  she  was  taken,  and 
under  circumstances  which  do,  in  my  opinion,  fully  jus- 
tify the  seizure.     But  it  is  said  the  captors  were  in  fault. 
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for  not  proceeding  immediately  to  adjudication.  It 
must  be  conceded^  I  think,  as  a  reasonable  distinction, 
that  commanders  acting  in  the  management  of  great  ex- 
peditions, cannot  be  tied  down  exactly  to  the  same  rules 
by  which  individual  cruisers  are  directed  to  proceed. 
If  the  vessel  had  been  brought  to  adjudication,  so  far  am 
I  from  thinking  that  it  would  have  availed  the  claim- 
ants, that  it  rather  appears  to  me  there  would  have  been 
strong  grounds  on  which  the  captors  might  have  been 
entitled  to  condemnation.  It  is  said  that  the  master 
was  separated  from  his  ship — ^but  if  we  consider  that  he 
was  a  person  who  had  appeared  to  engage  his  vessel 
voluntarily  as  a  French  transport,  there  might  be  very 
good  reasons  why  it  would  not  be  improper  to  remove 
such  a  person.  On  the  whole,  I  can  by  no  means  hold 
that  this  is  a  demand  fit  to  be  enforced  in  this  court. 

It  appears  that  there  were  on  board  some  bills  of  ex- 
change on  the  French  Government ;  and  it  is  made  part 
of  the  prayer  of  the  claimant,  that  the  court  will  direct 
the  captors  to  deliver  them  up.  On  what  grounds  c-an 
it  be  expe(*ted  that  this  (*ourt  will  busy  itself  to  assist 
in  enforcing  a  demand  for  what  is  to  be  considered  as 
the  preti inn  laef^ae  Jideif  Is  there  a  principle  more  uni- 
versal than  that  Courts  of  justice  will  not  carry  into 
effect  an  illegal  contract?  In  some  instances  it  may  have 
been  doubted,  whether  the  Court  of  Prize  can  properly 
take  notice  of  a  broach  of  our  own  municipal  laws.  But 
in  respect  to  the  law  before  us  can  it  be  said  that  the 
Court  of  Admiralty  shall  lend  its  aid  to  carry  into  effect 
a  contract  which  is  in  direct  violation  of  the  law  of 
nations,  that  very  law  which  it  sits  to  administer?  The 
parties.nnist  resort  to  the  French  Government,  and  settle 
their  accounts  with  them  as  well  as  they  can.     I  have 
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no  hesitation  in  rejecting  the  whole  of  this  petition,  with 
costs  of  the  petition  against  the  claimant. 


THE  ATLANTA. 
(6  Bobinflon'B  Admiralty  Reports,  440.) 

CARRIAGE   OF    DISPATCHES     FOR  THE    ENEMY     BY    NEUTRAL 

VESSELS. 

Judgment. 

Sir  Willijam  Scott. — This  ship,  or  rather  that  of  which 
this  is  the  representative,  sailed  from  Bremen,  with  a 
cargo  of  dry  goods  and  provisions,  part  of  which  had 
been  brought  from  Amsterdam,  on  the  23rd  of  July,  1805. 
She  touched  at  the  Cape  of  Good  Hope,  and  from  thence 
proceeded  to  Batavia,  where  the  cargo  was  sold,  and  an- 
other cargo  taken  in  for  Tranquebar.  From  that  place 
a  return  cargo  was  again  brought  to  Batavia,  where 
the  present  cargo  of  cofifee  and  sugar  was  purchased, 
with  which  the  ship  sailed,  on  her  return  to  the  river 
Jade,  in  December,  1806.  It  appears  that  the  voyage 
was  interrupted  by  a  violent  tempest  or  hurricane,  which 
visited  those  seas  at  that  time,  and  the  vessel  was  driven, 
by  distress,  into  the  Isle  of  France  where  she  was  sold, 
as  not  seaworthy  and  the  present  vessel  was  purchased, 
which  sailed  with  the  cargo  that  had  been  transhipped, 
on  the  12th  of  May,  1807.  The  original  master  had  died 
at  Tranquebar,  where  the  present  master  was  appointed 
in  his  place  by  the  two  supercargoes  who  were  on  board, 
and  whose  conduct  will  constitute  the  chief  subject  of 
observation  in  the  present  inquiry.  The  capture  was 
made  on  the  14th  of  July,  by  the  Argo,  a  private  ship 
of  war,  being  on  her  return  from  the  South  Whale  Fishery. 
The  ship's  papers  were  demanded  in  the  usual  manner  •, 
and  again  afterwards, '  on  the  5th  of  September,  there 
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was  a  farther  demand,  on  the  supposition  that  the  for- 
mer had  not  been  complied  with.  The  mate  and  four 
men  were  put  on  board  the  Argo,  who  carried  the  vessel 
to  St.  Helena,  where  they  met  his  majesty's  ship,  the  Sir 
Edward  Hughes,  under  the  convoy  of  which  ship  they 
afterwards  proceeded  to  England. 

In  the  course  of  the  voyage  some  apprehensions  began 
to  be  entertained  of  a  meditated  rescue,  whether  w^ell- 
founded  or  not  does  not  appear;  it  was  the  cause,  how- 
ever, that  led  to  a  request,  that  Mr.  Meinen,,the  other 
supercargo,  might  be  removed  on  board  the  Sir  Edward 
Hughes,  and  that  his  baggage  might  be  examined  for 
concealed  papers,  though  it  is  not  explained  what  had 
given  rise  to  a  suspicion  of  this  kind.  On  this  search 
was  found,  in  the  possession  of  Mr.  Meinen,  in  his  trunk, 
a  small  tea  chest,  at  the  bottom  of  which  were  discovered 
those  papers  which  were  sent  by  Captain  Katsey,  of  the 
Sir  Edward  Hughes,  to  the  admiralty;  and  which  are 
described,  in  the  letter  from  the  secretary  of  state's  office, 
"to  contain  despatches  from  the  governor  of  the  Isle  of 
I'rance  to  the  different,  departments  of  government  in 
Paris,  stating  the  distress  of  the  colony,  and  requesting 
assistance  to  preserve  the  settlement  from  ruin." 

This  being  the  fact,  then,  that  there  was  on  board  pub- 
lic despatches  of  the  enemy,  not  delivered  up  with  the 
ship's  papers,  but  found  concealed,  it  is  incumbent  upon 
the  persons  entrusted  with  the  care  of  the  ship  and  her 
cargo  to  discharge  themselves  from  the  imputation  of 
being  concerned  in  the  knowledge  and  management  of 
this  transaction ;  and  more  particularly,  they  might  be 
expected  to  do  this  on  their  examination,  which  contains 
some  interrogatories  that  point  to  the  delivery  of  all 
papers. 

On  these  grounds,  attending  to  the  facts  of  the  delivery 
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to  Gantt,  of  a  delivery  from  him  to  Richmond,  and  fin- 
alh'  from  Richmond  to  Meinen,  I  feel  myself  bound  to 
pronounce  that  there  were  papers  received  on  board  as  public 
despatches,  and  knowingly  by  those  who  are  agents  of 
the  proprietors,  that  these  affidavits  are  utterly  un- 
worthy of  credit,  and  that  the  fact  of  fraudulent  con- 
cealment and  suppression  is  most  satisfactorily  demon- 
strated. 

The  question  then  is,  what  are  the  Ic^al  consequences 
attaching  to  such  a  criminal  act?  for  that  it  is  criminal 
and  most  noxious  is  scarcely  denied.  What  might  be 
the  consequences  of  a  simple  transmission  of  despatches, 
I  am  not  called  upon  by  the  necessities  of  the  present 
case  to  decide,  because  I  have  already  pronounced  this 
to  be  a  fraudulent  case.  That  the  simple  carrying  of 
despatches,  between  the  colonies  and  the  mother  country 
of  the  enemy,  is  a  service  highly  injurious  to  the  other 
belligerent,  is  most  obvious. 

It  has  accordingly  been  so  held  in  decided  cases,  that 
fully  recognize  the  principle;  for  on  this  principle  the 
Constitution,  Tate,  was  condemned. 

Unless,  therefore,  it  can  be  said  that  there  must  be  a 
plurality  of  offenses  to  constitute  the  delinquency,  it 
has  already  been  laid  down  by  the  superior  court,  in  the 
Constitution,  that  the  fraudulent  carrying  the  de- 
spatches of  the  enemy  is  a  criminal  act,  which  will  lead 
to  condemnation.  Under  the  authority  of  that  decis- 
ion then  I  am  warranted  to  hold,  that  it  is  an  act  which 
will  affect  the  vehicle,  without  any  fear  of  incurring  the 
imputation,  which  is  sometimes  strangely  cast  upon  this 
Court,,  that  it  is  guilty  of  interpolations  in  the  laws  of 
nations.  If  the  court  took  upon  itself  to  assume  prin- 
ciples in  themselves  novel,  it  might  justly  incur  such 
an  imputation ;  but  to  apply  established  principles  to  new 
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cases,  can  not  be  so  considered.  All  law  is  resolvable  into 
general  principles;  the  cases  which  may  arise  under  new 
combinations  of  circumstances,  leading  to  an  extended 
application  of  principles,  ancient  and  recognized,  by 
just  corollaries,  may  be  infinite;  but  so  long  as  the  con- 
tinuity of  the  original  and  established  principles  is  pre- 
served pure  and  unbroken,  the  practice  is  not  new,  nor 
is  it  justly  chargeable  with  being  an  innovation  on  the 
ancient  law ;  when,  in  fact,  the  court  does  nothing  more 
than  apply  old  principles  to  new  circumstances.  If, 
therefore,  the  decision,  which  the  court  has  to  pronounce 
in  this  case,  stood  on  principle  alone,  I  should  feel  no 
scruple  in  resting  it  on  the  just  and  fair  application 
of  the  ancient  law.  But  the  fact  is,  that  I  have  the 
direct  authority  of  the  superior  court  for  pronouncing, 
that  the  carrying  the  despatches  of  the  enemy,  brings 
on  the  confiscation  of  the  vehicle  so  employed. 

It  is  said  that  this  is  more  than  is  done  even  in  cases 
of  contraband ;  and  it  is  true,  with  respect  to  the  very 
lenient  practice  of  this  country,  which  in  this  matter 
fecedes  very  much  from  the  correct  principle  of  the  law 
of  nations,  which  authorizes  the  penalty  of  confiscation. 
This  is  rightly  stated,  by  Bynkershoek,  to  depend  on 
this  fact,  whether  tlie  contraband  is  taken  on  board  with 
the  actual  or  presumed  knowledge  of  the  owner;  I  say 
presumed  knowledge,  because  the  knowledge  of  the  mas- 
ter is,  in  law,  the  knowledge  of  the  owner;  **  si  sciverit, 
ipse  est  in  dolo,  et  navis  publicabitur."  This  country, 
which,  however  much  its  practice  may  be  misrepresented 
by  foreign  writers,  and  sometimes  by  our  own,  has  al- 
wavs  administered  the  law  of  nations  with  lenity,  adopts 
a  more  indulgent  rule,  inflicting  on  the  ship  only  a  for- 
feiture of  freight  in  ordinary  cases  of  contraband.     But 
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the  offence  of  carrying  despatches  is,  it  has  been  ob- 
served, greater.  To  talk  of  the  confiscation  of  the  nox- 
ious article,  the  despatches,  which  constitutes  the  pen- 
alty in  contraband,  would  be  ridiculous.  There  would 
be  no  freight  dependent  on  it,  and  therefore  the  same 
precise  penalty  cannot,  in  the  nature  of  things,  be  ap- 
plied. It  becomes  absolutely  necessary,  as  well  as  just, 
to  resort  to  some  other  measure  of  confiscation,  which 
can  be  no  other  than  that  of  the  vehicle. 

Then  comes  the  other  question,  whether  the  penalty 
is  not  also  to  be  extended  further,  to  the  cargo,  being 
the  property  of  the  same  proprietors;  not  merely  06 
continentiam  delicti^  but  likewise  because  the  representa- 
tives of  the  owners  of  the  cargo  are  directly  involved  in 
the  knowledge  and  conduct  of  this  guilty  transaction? 
On  the  circumstances  of  the  present  case  I  have  to  ob- 
serve, that  the  offence  is  as  much  the  act  of  those  who  are 
the  constituted  agents  of  the  cargo,  as  of  the  master, 
who  is  the  agent  of  the  ship.  The  general  rule  of  law  is, 
that  where  a  party  has  been  guilty  of  an  interposition 
in  the  war,  and  is  taken  in  delicto,  he  is  not  entitled  to 
the  aid  of  the  court,  to  obtain  the  restitution  of  any  part 
of  his  property  involved  in  the  same  transaction.  It  is 
said  that  the  term  "interposition  in  the  war"  is  a  very 
general  term,  and  not  to  be  loosely  applied.  I  am  of 
opinion  that  this  is  an  aggravated  case  of  active  inter- 
positioA  in  the  service  of  the  enemy,  concerted  and  con- 
tinued in  fraud,  and  marked  with  every  species  of  ifla- 
lignant  conduct.  In  such  a  case  I  feel  myself  bound, 
not  only  by  the  general  rule,  ob  continentiwm  delicti,  but 
by  the  direct  participation  of  guilt  in  the  agents  of  the 
cargo.  Their  own  immediate  conduct  not  only  excludes 
all  favorable  distinction,  but  makes  them  pre-eminently 
the  object  of  just  punishment.     The  conclusion  there- 
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fore  is  that  I  must  pronounce  the   ship  and   cargo  sab- 
ject  to  condemnation. 

THE  NEUTBALITBT. 
(8  Robinson's  Admiralty  Reports,  239.) 

PENALTY   FOR   CARRYING    CONTRABAND. 

This  was  a  ease  of  a  Danish  ship  taken  with  a  carg^o 
of  tar  on  a  voyage  from  Archangel  to  Dordrecht.  The 
ship  had  been  a  Dutch  vessel,  and  was  asserted  to  have 
been  purchased  by  Mr.  Schultz  of  Altona.  She  then 
went  from  Holland  to  Altona,  and  was  from  thence  sent 
on  to  Archangel,  to  carry  a  cargo  to  Dordrecht,  under 
Q  charter  party  made  by  the  asserted  owner. 

Judgment. 

Sir  W.  Scott. — The  modern  rule  of  the  law  of  nations 
is,  certainly,  that  the  ship  shall  not  be  subject  to  con- 
demnation for  carrving  contraband  articles.  The  an- 
(icnt  practice  was  otherwise,,  and  it  cannot  be  denied 
that  it  was  perfectly  defensible  on  every  principle  of 
justice.  If  to  supply  the  enemy  with  such  articles  is  a 
noxious  act  with  respect  to  the  owner  of  the  cargo,  the 
vehicle  which  is  instrumental  in  effecting  that  illegal 
purpose  cannot  be  innocent.  The  policy  of  modern  times 
has,  however,  introduced  a  relaxation  on  this  point ;  and 
the  general  rule  now  is,  that  the  vessel  does  not  become 
confiscable  for  that  act.  But  this  rule  is  liable  to  ex- 
ceptions: Where  a  ship  belongs  to  the  owner  of  the 
cargo,  or  where  the  ship  is  going  on  such  service,  under 
a  false  destination  or  false  papers ;  these  circumstances 
of  aggravation  have  been  held  to  constitute  excepted 
cases  out  of  the  modern  rule,  and  to  continue  them  under 
the  ancient  one.  The  circumstances  of  the  present  case- 
compose  a  case  of  exception  also ;  for  it  is  a  case  of  singu- 
lar misconduct  on  the  part  of  the  asserted  ship  owners. 
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They  are  subjects  of  Denmark,  and  as  such  are  under 
the  peculiar  obligations  of  a  treaty  not  to  carry  goods  of 
this  nature  for  the  use  of  the  enemies  of  Great  Britain. 

A  reference  has  been  made  to  ancient  cases  of  Dant- 
zick  ships,  which  were  restored,  though  taken  carrying- 
masts  to  Cadiz.  The  particulars  of  those  cases  are  not 
^ery  exactly  stated;  but  they  were  clearly  the  cases  of 
proprietors  exporting  the  produce  of  their  own  territory 
or  of  neighboring  ports,  without  the  breach  of  any  obli- 
gation but  such  as  the  general  law  of  nations  imposed. 
In  this  instance  the  ship  was  freighted  at  Altona,  to  go 
to  Archangel,  for  the  purpose  of  carrying  a  cargo  of  tar 
to  Holland,  which  is  a  commerce  expressly  prohibited 
by  the  Danish  treaty.  Tar  is  an  article  which  a  Danish 
ship  cannot  lawfully  carry  to  an  enemy's  port;  even 
when  it  is  the  produce  and  manufacture  of  Denmark. 
This  ship  goes  to  a  foreign  port,  to  effect  that  which  she 
is  prohibited  from  doing,  even  for  the  produce  of  her 
own  country ;  in  this  respect,  throwing  off  the  character 
of  a  Danish  ship  by  violating  the  treaties  of  her  country ; 
and  all  this  is  done,  with  the  full  privacy  of  the  asserted 
owner,  who  is  the  person  entering  into  the  charter  party. 
In  such  a  case  as  the  present,  the  known  ground  on 
which  the  relaxation  was  introduced,  the  supposition 
that  freights  of  noxious  or  doubtful  articles  might  be 
taken,  without  the  personal  knowledge  of  the  owner  en- 
tirely fails;  and  the  active  guilt  of  the  parties  is  aggra- 
vated by  the  circumstances,  of  its  being  a  criminal  traf- 
fic in  foreign  commodities,  and  in  breach  of  explicit  and 
special  obligations.  The  confiscation  of  a  ship  so  en- 
gaged will  leave  the  general  rule  still  untouched,  that 
the  carriage  of  contraband  works  a  forfeiture,  of  freight 
and  expenses  but  not  of  the  ship. 

Ship  condemned. 


CHAPTER  III. 

BLOCKADE. 
SEC.  I.    FICTITIOUS  BLOCKADE. 

As  the  simplest  form  of  blockade  is  a  fictitious  or  paper 
>.^_-  -  -  blockade,  it  is  fittini?  that  we  discuss  this  form  first.  Ac- 
uuoiu  blockade,  cordiug  to  Calvo  this  form  of  blockade  originated  as  early  as 

the  middle  of  the  fourteenth  century,  and  is  traceable  to 
a  decree  issued  by  Edward  III,  in  1346,  declaring  that 
**every  foreign  vessel  which  tried  to  enter  a  French  port 
would  be  taken  and  burned."  Thus  savs  Calvo,  ''l>v  a 
stroke  of  the  pen  was  an  entire  kingdom  put  in  a  state 
of  blockade  more  than  five  centuries  ago,  and  is  without 
doubt  the  origin,  the  first  thought  of  this  system  of 
blockade  on  paper,  or  by  cabinet,  which  the  English  have 
endeavored  to  make  prevail  up  to  recent  times." 

About   two  centuries   later   Sweden   resorted   to    it  in  * 
lier  war  with  Russia ;  and  in  1584  the  Dutch  declared  all 
o^fl JtitioiM  ***  the  ports  of  Flanders  in  a  state  of  blockade.    A  part  of 
blockade.  ^j^^  dccrec  of  the  Dutch    government    instituting    the 

blockade  is  as  follows:  The  States-General  of  the 
United  Provinces  have  after  mature  deliberation  and  on 
the  advice  of  the  respective  colleges  of  the  admiralty, 
found  that  neutral  vessels  which  shall  be  found  going 
out  of  the  enemy  ports  of  Flanders  or  which  are  so  near 
that  it  is  certain  that  thev  wish  to  enter,  that  those  ves- 
sels  with  their  merchandise  ought  to  be  confiscated. 
"Their  High  Mightinesses  declare  that  neutral  vessels 
and  merchandise  will  be  confiscated  when  it  appears  by 
the  invoi(*es  or  other  documents  that  they  have  been 
loaded  in  the  ports  of  France  or  that  they  are  destined 
to  go  there,  even  though  met  far  from  there  in  a  way 
(652) 
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that  they  could  still  change  their  route  and  intention. 
This  rests  upon  the  fact  that  they  have  already  tried 
something  illicit,  and  put  in  motion  although  they  have 
not  finished  or  carried  to  the  last  point  of  perfection 
their  undertaking.?  Bynkershoek,  who  attempted  to 
justify  the  action  taken  by  his  government,  was  forced 
to  admit  that  for  some  time  the  blockade  was  not  sup- 
ported by  the  presence  of  a  sufficient  force.  In  1652, 
the  States-General  declared  the  ports  of  Great  Britain 
and  her  possessions  in  a  state  of  blockade. 

The  treaty  of  Whitehall,  1789,  contains  the  following 
provision  with  reference  to  blockades:  "Considering 
how  important  it  is  to  the  King  of  England  and  the 
States-General  to  do  as  much  damage  as  possible  to  the 
common  enemy  in  order  to  reduce  him  to  a  just  and  hon- wbiteiMU. 
orable  peace  and  to  those  conditions  which  can  re-estab- 
lish the  rest  and  quiet  of  Christianity  and  that  to  this 
end  it  is  necessary  that  one  employ  all  his  force  and 
particularly  to  cut  off  and  interdict  all  commerce  and 
traffic  with  the  subjects  of  the  very  Christian  King  in 
order  to  take  away  from  him  and  his  subjects  the  means 
of  carrying  on  a  war  which  might  otherwise  cause  a 
great  effusion  of  Christian  blood." 

In  1693,  Sweden  and  Denmark  entered  into  a  treaty 
for  the  purpose  of  resisting  the  pretensions  of  the  treaty 
of  Whitehall,  but  they  did  not  have  sufficient  force  at^*^J*^^" 
their  disposal  to  accomplish  very  much.     In  spite  of  Sweden, 
their  protests,  paper  blockades  were  still  resorted  to 
whenever  it  was  considered  an  advantage  to  do  so. 

In  1725,  Spain  and  Austria  entered  into  a  treaty  pro- 
viding that  a  port  ought  not  to  be  considered  as  block- ^^^^  between 
aded  unless  one  could  not  enter  without  being  exposed  sp****"* 
to  the  fire  of  the  blocking  artillery.    But  they  also  were 
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weak  and  their  treaty  did  little  more  than  to  call  atten- 
tion to  the  unreasonableness  of  paper  blockades. 

The  first  really  effective  protest  against  the  system  of 
paper  or  cabinet  blockades  was  that  of  the  armed  neu- 
trality in  1780.  This  coalition  of  powers  laid  down  the 
principle  that  a  port  should  not  be  denominated  as  a 
blockaded  port,  unless  there  are  blockading  vessels  sta- 
tioned there  and  sufficiently  near  to  make  it  evidently 
dangerous  for  vessels  to  enter.  Their  declaration  was 
backed  up  by  sufficient  force  to  make  their  protest  felt. 
The  same  was  true  for  a  time  of  the  second  armed  neu- 
trality, 1800. 

But  these  protests  were  effective  merely  so  long  as 
respect  for  them  was  compelled  by  force.  That  adher- 
ence to  the  principles  set  forth  by  them,  in  so  far  as  there 
was  adherence,  rested  upon  force  rather  than  upon  a 
change  of  heart  is  shown  by  the  fact  that  during  the 
Napoleonic  wars  a  system  of  paper  blockades  was  en- 
tered upon  which  made  all  previous  attempts  seem  ama- 
teurish in  the  extreme.  By  the  Orders  in  Council  and 
the  Berlin  and  Milan  decrees  blockades  were  established 
by  pens  rather  than  by  ships.  There  was  little,  if  any, 
attempt  to  make  the  extent  of  the  blockade  proportion- 
ate to  the  naval  force  upon  which  it  rested. 

The  fact  that  this  was  a  hardship  upon  neutrals  was 
now  disregarded,  because  nearly  all  of  Europe  was  at 
war,  and  hence  belligerent,  not  neutral,  rights  were  up- 
permost. As  commerce  with  England  and  with  the  Con- 
tinent was  made  unlawful  by  decree,  there  was  little 
commerce  left  for  the  United  States.  If  its  merchant 
ships  cleared  for  English  ports  they  were  subject  to 
capture  by  French  cruisers ;  if  for  the  ports  of  the  Con- 
tinent, bv  English  cruisers.  Between  these  two  fires  it 
suffered  to  such  an  extent  that  in  desperation  the  ruin- 
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ous  embargo  of  1807  was  resorted  to.  But  an  embargo 
by  one  country  was  from  the  beginning  doomed  to  fail- 
ure. To  have  produced  an  impression  at  that  time  a 
strong  coalition  of  powerful  neutrals  was  necessary.  As, 
therefore,  the  United  States  was  about  the  only  strong 
neutral  power,  her  attempt  to  force  the  belligerents  to 
terms  was  an  almost  hopeless  one. 

When,  however,  the  Napoleonic  wars  were  over,  and 
peace  gave  the  nations  time  to  reflect,  they  began  to  pro- 
vide by  treaty  against  such  a  contingency  in  the  future. 
The  OTowing  conviction  that  the  main  business  of  a '**'*'"'"''*®  *• 

^  ^  treaties    provid- 

nation  was  peace,  not  war,  and  that  neutral  rights  musting  for  efieotiTe 
be  something  more  than  a  fiction,  very  materially  aided 
this  movement.  So  that  by  the  middle  of  the  century, 
whose  first  two  decades  saw  neutral  rights  ruthlessly 
trampled  under  foot,  the  principle  that  war  should  in- 
terfere as  little  as  possible  with  the  rights  and  interests 
of  neutral  nations  had  secured  a  sufficient  following  to 
sweep  from  its  path  all  pretentions  to  legality  of  paper 
blockades.  Even  England,  which  had  doggedly  per- 
sisted in  her  adherence  to  the  efficiency  of  decrees  for 
the  purpose  of  rendering  neutral  trade  illegal,  receded 
before  the  rising  tide  and  consented  to  the  elimination 
of  paper  blockades. 

Though  the  principle  that  a  **  blockade  in  order  to  be 
binding  must  be  effective"  was  not  enunciated  for  the 
first  time  in  treaty  of  Paris,  1856,  adherence  to  it  was 
then  given  by  a  sufficient  number  of  powers  to  make  it  ^p^^JJ^*"^*"®"* 
a  recognized  principle  of  international  law.  From  that 
time  on  no  nation  has  been  rash  enough  to  claim  that 
a  paper  or  cabinet  blockade  has  the  sanction  of  inter- 
national law.  We  are  therefore  brought  to  a  considera- 
tion of  ejffective  blockades. 
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SECTION  II.    EFFECTIVE  BLOCKADES. 

By  an  effective  blockade  is  meant  that  the  blockaded 

ports  or  coasts  shall  be  guarded  by  a  sufficient  force  to 

make  it  really  dangerous  for  ships  to  enter  or  leave  the 

tuto«  an  efleottve  blockaded  placcs.    This  condition  may  be  brought  about 

either  by  ships  or  shore  batteries,  e.  g.,  a  belligerent  may 
institute  an  effective  blockade  of  the  enemy  ports  along 
a  fiver  either  by  Btationing  a  ship  or  by  securing  posses- 
sion of  a  fort  at  its  mouth.  Numerous  attempts  have 
been  made  by  treaties  to  define  with  great  particularity 
•  the  forc^e  necessary  to  make  a  blockade  effective.  Some 
of  these  treaties  provide  that  a  blockade  is  not  effective 
unless  ships  by  entering  and  leaving  must  come  within 
range  of  the  guns  of  one  of  the  blockading  ships,  others 
provide  that  it  is  not  effective  unless  the  ships  in  enter- 
ing and  leaving  must  come  within  range  of  the  guns  of 
two  of  the  blockading  ships. 

But  none  of  these  arbitrary  rules  can  be  said  to  have 
acquired  the  force  of  law.  It  is  left  for  the  prize  court 
to  determine  under  all  the  circumstances  whether  or  not 
the  blockading  force  is  sufficient  to  make  it  dangerous 
for  ships  to  enter  and  leave.  The  fact  that  some  ships 
get  in  or  out  without  being  captured  is  not  sufficient 
proof  that  the  bloc*kade  is  not  effective.  There  are  ports 
with  which  it  would  be  practically  impossible  to  cut  off 
all  commercial  intercourse  by  sea.  While  steam  and 
electricitv  have  in  some  wavs  made  it  easier  to  maintain 
an  effective  blockade,  they  have  in  many  ways  contrib- 
uted to  make  it  harder. 

Effective  blockades  may  be  divided  into:  Military, 
commercial,  and  pacific.     The  latter  has  already  been 

ClAMtfloatlon  of  '  ^  *^ 

biookades.        cousidcrcd  in  a  previous  chapter.  The  difference  between 
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a  military  or  strategic  and  a  commercial  blockade  is 
that  the  former  is  applied  only  to  places  against  which 
military  operations  are  being  conducted  with  a  view 
to  reducing  them.  While  the  latter  is  carried  on  against 
places  for  the  purpose  of  intercepting  their  trade  and 
thus  weakening  them  when  there  is  no  immediate  inten- 
tion to  take  possession  of  them. 

Concerning  the  latter,  Mr.  Cass,  our  Secretary  of 
State,  said  in  1859:  "The  blockade  of  a  coast  or  of^j^^^^g^,^^, 
commercial  positions  along  it,  without  any  regard  to^^^*'*"* 
ulterior  military  operations,  and  with  the  real  design 
of  carrying  on  war  against  trade,  and  from  its  very 
nature  against  the  trade  of  peaceful  and  friendly  powers, 
instead  of  ^  war  against  armed  men,  is  a  proceeding 
which  it  is  difficult  to  reconcile  with  reason  or  with  the 
opinions  of  modern  times.  To  watch  every  creek  and 
river  and  harbor  upon  an  ocean  frontier,  in  order  to 
seize  and  confiscate  every  vessel  with  its  cargo,  at- 
tempting to  enter  or  go  out,  without  any  direct  effect 
upon  the  true  objects  of  war,  is  a  mode  of  conducting 
hostilities  which  would  find  few  advocates  if  now  first 
presented  for  consideration.  Unfortunately,  however, 
the  right  to  do  this  has  been  long  recognized  by  the  law 
of  nations."    (Mr.  Cass  to  Mr.  Mason,  June  27,  1859). 

That  a  blockade,  whether  military  or  commercial,  may 
be  lawful,  it  must  be  instituted  by  the  proper  authorities,  ^l^^^^^'S! 
proper  notice  of  it  must  be  given,  and  it  must  be  main- 
tained by  a  sufficient  force  to  make  it  effective. 

The  question  of  what  authority  in  the  state  may  in- 
stitute a  blockade  is  primarily  one  of  constitutional  law. 
In  the  United  States,  the  President,  by  virtue  of  his  ,^^^^^*^^*^ 
position  as  commander-in-chief  of  the  army  and  navy,  wockade. 
has  the  power  to  institute  a  blockade.     If  this  means 
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should  be  resorted  to  by  an  inferior  officer,  as  it  some> 
times  is,  captures  made  under  it  would  not  be  valid  un- 
less made  so  by  the  ratification  of  his  act  by  the  proper 
authority.  Being  properly  an  executive  act  and  being 
also  of  the  highest  importance,  inasmuch  as  it  affects  the 
rights  of  other  states,  it  is  usually  entrusted  to  the 
chief  executive. 

As  to  the  notice  that  is  necessary  there  is  the  widest 
difference  of  opinion.  In  fact,  the  opposing  schools  are 
diametrically  opposed  to  each  other.  The  British  and 
American  view  being  that  notice  by  proclamation  con- 
veyed to  the  governments  of  neutral  states  is  sufficient  as 
soon  as  such  notice  has  had  a  reasonable  length  of  time 
in  which  to  be  conveyed  to  their  vessels.  And  that  in 
onv  case  actual  notice  is  sufficient.  The  other  view, 
which  may  be  termed  the  continental  or  French  view, 
is  that  the  neutral  vessel  must  ret*eive  notice  direct 
from  the  war-ships  of  the  blockading  squadron.  This 
notice  is  endorsed  upon  its  papers  and  it  is  turned  back. 
If  it  makes  a  subsequent  attempt  to  enter  the  blockaded 
port,  it  may  be  captured  and  condemned  as  lawful  prize. 
As  between  these  two  views,  the  former  seems  to  be 
the  more  reasonable.  Notice  through  its  own  govern- 
reaMnabieneM  lucnt  should  ccrtaiuly  bc  as  reliable  as  notice  from  any 
of  thetweTiews.  ^,^j^^j.  ^ource.    And  if  it  has  actual  notice,  it  is  hard  to 

see  why  anything  further  should  be  expected.  If  a  • 
vessel  may  sail  for  a  port  which  it  knows  is  blockaded, 
in  the  hope  that  it  may  elude  the  blockading  squadron, 
by  slipping  in  under  cover  of  fog  or  darkness,  and,  if  un- 
successful in  this,  require  that  notice  be  then  given  it, 
the  door  to  fraud  is  opened  wide.  If  a  blockade  is  to  be 
considered  legal  at  all,  it  should  not  be  subjected  ta 
conditions  and  hedged  about  in  such  a  way  as  to  make  of 
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it  a  farce.  As  was  said  in  the  case  of  The  Francisca: 
"If  a  blockade  de  facto  be  good  in  law  without  notifica- 
tion, and  a  willful  violation  of  a  legal  blockade  be  pun- 
ished by  confiscation,  propositions  which  are  free  from 
doubt,  the  mode  in  which  knowledge  has  been  acquired 
by  the  offender,  if  it  be  clearly  proved,  cannot  be  of  im- 
portance." (X  Moore,  p.  46.)  A  century  ago,  when 
a  voyage  consumed  weeks  where  it  now  consumes  days, 
there  was  far  more  reason  for  expecting  that  a  blockade 
would  be  raised  during  the  continuance  of  a  voyage  than 
there  is  at  present.  Hence  there  was  greater  room  for 
innocent  intent  upon  the  part  of  one  sailing  for  a  block- 
aded port  than  there  is  to-day.  But,  then  as  now,  it 
would  seem  more  reasonable  to  presume  that  a  blockade, 
once  established,  would  continue  during  the  voyage  than 
to  presume  that  the  existing  conditions  will  have 
changed.  In  discussing  this  rule,  the  United  States 
Supreme  Court  has  said  that  "It  was  established,  with 
some  hesitation,  when  sailing  vessels  were  the  only  vehi- 
cles of  ocean  commerce;  but  now  when  steam  and  elec- 
tricity have  made  all  nations  neighbors,  and  blockade- 
running  from  neutral  ports  seems  to  have  been  organ- 
ized as  a  business,  and  almost  raised  into  a  profession, 
it  is  clearly  seen  to  be  indispensable  to  tlie  efl&cient  exer- 
cise of  belligerent  rights."  (The  Circassion,  2  Wallace 
151.) 

A  blockade  of  enemy  ports  cannot  be  enforced  so  as  to 
shut  off  commerce  from  neutral  territory.    Therefore,  if  notH^t*"*'^ 
one  of  the  banks  or  the  upper  course  of  a  river  is  neutral  n«"toai  *•"*- 
territory,  such  ports  cannot  be  blockaded  in  order  to    '^' 
enforce  a  blockade  of  the  ports  in  enemy  territory.   The 
neutral  must  be  allowed  free  access  to  his  ports.     His 
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commerce  must  not  be  interdicted  by  a  belligerent  be- 
cause a  part  of  the  river  washes  enemy  territory. 

Illustrations  of  this  rule  are  to  be  found  in  the  case 
of  the  blockade  of  the  coast  and  rivers  of  Holland.  It 
was  held  that  vessels  bound  for  Antwerp  were  not  to  be 
interfered  with  by  this  blockade  (The  Frau  Ilsabe,  4 
Bobinson  52)  ;  and  during  the  blockade  of  the  ports  of  the 
Southern  Confederacy,  vessels  were  accorded  free  in- 
gress and  egress  from  Matamoras,  which  is  on  the  south- 
ern side  of  the  Rio  Grande.  (The  Peterhoflf,  5  Wallace 
54.  The  Dashing  Wave,  Ibid.  170).  The  difficulty  in 
such  situations  is  to  prevent  the  fraudulent  clearance 
for  neutral  ports  and  then  discharging  the  cargo  at 
enemy  ports.  The  difficulty  is,  therefore,  not  in  the  prio- 
ciple,  which  is  very  clear,  but  in  the  application  of  it. 

So  many  disputes  arose  during  the  blockade  of  the  Texan 

• 

ports  on  the  Rio  Grande,  that  the  Supreme  Court  of  the 
United  States  laid  down  the  rule  that  when  vessels  were 
found  upon  the  Texan  side  of  the  thread  of  the  stream 
this  would  raise  a  sufficient  presumption  of  their  guilt  to 
warrant  their  capture  and  in  case  they  produced  suffi- 
cient evidence  to  rebut  this  presumption,  they  would  still 
not  be  entitled  to  damages  for  their  detention.  In  the 
case  of  The  Dashing  Wave,  5  Wallace  177,  the  Court 
said:  **  We  think  it  was  the  plain  duty  of  a  neutral 
claiming  to  be  engaged  in  trade  with  Matamoras,  under 
circumstances  which  warranted  close  observation  bv  the 
blockading  squadron,  to  keep  his  vessel,  while  discharg- 
ing or  receiving  cargo,  so  clearly  on  the  neutral  side 
of  the  boundary-line  as  to  repel,  so  far  as  position  could 
repel,  all  imputation  of  intent  to  break  the  blockade. 
We  cannot  doubt  that  under  the  circumstances  de- 
scribed, capturing  and  sending  in  for  adjudication  was 
fully  warranted."    This  principle  was  reiterated  in  the 
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case  of  The  Science  and  of  The  Volant,  5  Wallace,  178 
and  180. 

As  to  what  constitutes  a  breach  of  blockade,  there 
are  two  views,  each  of  which  is  supported  by  high  author- 
ity.    According  to  the  British  and  American  view,  the 
sailing  for  a  port  with  knowledge  that  it  is  blockaded ^ate* abwaJh 
and  with  the  intention  to  enter  it  constitutes  a  breach  *•' *^***^*^*- 
of  the  blockade  and  subjects  the  offender  to  capture,' 
provided    nothing    intervenes  that   will   relieve   it   of  its 
guilt.     The  coming  out  of  a  port  known  to  be  blockaded, 
unless  such  egress  is  permitted  by  the  rules  of  the  block- 
ade, is  also  a  breach.    The  blockade  is  violated  by  the 
belligerents  if  they  grant  licenses  to  trade  to  their  own 
or  enemy  subjects,  provided  such  trade  is  not  open  to 
neutrals.     In  the  case  of   The  Franciska  (Spinks,  Prize 
Cases,  p.  135)  it  was  decided  that  "a  belligerent  may 
not  concede  to  another  belligerent  or  take  for  himself, 
the  right  of  carrying  on  commercial  intercourse  pro- 
hibited to  neutral  nations.    The  foundation  of  this  prin- 
ciple is  clear  and  rooted  in  justice ;  for  interference  with 
neutral  commerce  at  all  is  only  justified  by  the  right 
which  war  confers  of  molesting  the  enemy.'^    According 
to  the  French  or  continental  rule,  there  is  no  breach  of 
blockade  until  the  neutral  vessel  has  been  warned  of  the 
existence  of  the  blockade  by  the  blockading  squadron,  v 
and  afterward  attempts  to  enter  or  come  out  in  dis- 
regard of  this  warning.    According  to  both  these  views 
it  is  customary  to  allow  neutral  vessels  a  certain  length 
of  time  in  which  to  finish  loading  and  leave.     Fifteen 
(lays  is  the  usual  time,  but  as  it  requires  much  longer 
to  load  in  some  ports  than  others,  this  time  is  extended, 
if  the  conditions  in  the  particular  port  seem  to  make 
an  extension  advisable. 

If  a  vessel  sails  for  a  port  which  it  knows  to  be  block- 


L 


662  INTERNATIONAL   LAW. 

aded  but  with  a  bona  fide  intention  of  stopping  at  an 
Intent  to  inqniwj  intermediate  neutral  port  for  the  purpose  of  making  in- 
di JtT  ili^u™*'    q^ii'y  as  to  the  continuance  of  the  blockade  and  to  desist 

from  attempting  to  enter,  if  said  blockade  still  continues, 
such  act  is  not  a  breach  of  blockade. 

In  the  case  of  The  Circassian  (2  Wallace  135)  the 
vessel  w^as  condemned  because  the  court  was  convinced 
that  it  had  not  even  a  colorable  intention  of  not  at- 
tempting to  break  the  blockade,  no  matter  what  infor- 

CaM  of  TIM  ^         ^  ' 

circaMian.        matiou  it  receivcd  at  the  neutral  port.    In  its  opinion  the 

Court  saj^s :  "We  agree  that  if  the  ship  had  been  going 
to  Havana  with  an  honest  intent  to  ascertain  whether 
the  blockade  at  New  Orleans  yet  remained  in  force,  and 
with  no  design  to  proceed  further  if  such  should  prove 
to  be  the  case,  neither  ship  nor  cargo  would  be  subject 
to  lawful  seizure.  But  it  is  manifest  that  such  was  not 
the  intent.  The  existence  of  the  blockade  was  known  at 
the  inception  of  the  voyage  and  its  discontinuance  was 
not  expected.  The  vessel  was  chartered  and  her  cargo 
shipped  for  the  purpose  of  forcing  the  blockade.  The 
destination  to  Havana  was  merely  colorable.  It  proves 
nothing  beyond  a  mere  purpose  to  touch  at  that  port, 
perhaps  and  probably,  with  the  expectation  of  getting  in- 
formation which  would  facilitate  the  success  of  the  un- 
'  lawful  undertaking."  In  the  light  of  this  opinion  it  is 
not  a  little  strange  that  as  careful  a  writer  as  Hall 
should,  in  referring  to  the  capture  of  this  ship,  have 
said  that  "during  the  American  Civil  War  the  courts 
of  the  United  States  strained  and  denaturalized  the  prin- 
ciples of  English  blockade  hiw  to  cover  doctrines  of  un- 
fortunate violence."  (Hall,  International  Law,  p.  735). 
The  decision  instead  of  violating  English  law  or  prac- 
tice, accords  with  it  entirely. 

When  a  blockade  is  applied  to  certain  kinds  of  trade 
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as,  for  instance,  trade  from  which  a  neutral  is  shut  continnon* 
out  during  peace,  it  becomes  important  to  determine  ^**^"*** 
what  constitutes  a  continuous  voyage.  'V\T[iile  it  was 
customary  for  states  to  monopolize  the  trade  of  their  col- 
onies this  was  a  very  practical  question.  During  her  war 
with  England  in  1783,  France  opened  her  colonial  trade 
to  the  world.  England  claimed  that  as  other  countries 
did  not  enjoy  the  right  to  carry  goods  from  French  col- 
onies to  France  in  time  of  peace,  they  did  not  have  the 
right  in  time  of  war  and  that  vessels  caught  in  this 
trade  would  be  captured.  American  vessels  conceived 
of  an  ingenious  way  of  avoiding  this  penalty.  They  had 
the  right  to  carry  goods  from  the  French  colonies  to 
the  United  States  and  had  also  the  right  to  carry  goods 
from  the  United  States  to  France.  They  therefore  load- 
ed at  tlie  French  West  Indies,  sailed  to  the  United  States 
where  they  unloaded  and  straight  way  reloaded  for 
France.  The  English  courts  decided  that  this  was  not 
two  voyages  but  one  continuous  voyage,  and  that  there- 
fore the  goods  could  be  seized  and  confiscated,  the  same 
as  though  carried  direct  from  the  ports  of  the  French 
Colonies  to  France.  This  construction  seems  to  be  a 
practical  and  reasonable  one.  It  has  since  been  adopted 
in  principle  by  the  Supreme  Court  of  the  United  States. 

In  the  case  of  the  Bermuda  (3  Wallace  514)  it  was  held 
that  "it  makes  no  difference  whether  the  destination 
to  the  rebel  port  was  ulterior  or  direct;  nor  could  the^*"^^^*^* 
question  of  destination  be  affected  by  transshipment  at 
]Sassau,  if  transshipment  was  intended,  for  that  could 
not  break  the  continuity  of  the  transportation  of  the 
cargo.  A  transportation  from  one  point  to  another  re- 
mains continuous,  so  long  as  intent  remains  unchanged, 
no  matter  what  stoppage  or  transshipments  intervene.'' 

From  the  principle  that  a  blockade  in  order  to  be  bind- 
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ing  must  be  effective,  it  follows  that  if  from  any  cause 
the  blockading  force  is  no  longer  present  the  blockade  is 
for  the  time  non-existent.  If  this  is  caused  bv  the  force 
of  the  enemy,  a  renewal  of  the  blockade  must  be  accom- 
panied by  notice  to  neutrals  in  the  same  manner  as  when 
originally  instituted.  If  upon  the  other  hand  the  cessa- 
tion is  due  to  stress  of  weather  and  is  of  but  short  dura- 
tion, no  such  notice  is  necessary.  Notice  of  the  abandon- 
ment of  a  blockade  should  be  given  to  neutrals,  as  the 
legal  presumption  is  that  a  blockade  when  once  lawfully 
established  continues  until  notice  of  its  relinquishment 
is  given,  this  throws  the  burden  of  proof  upon  the  neu- 
tral vessel  to  show  that  the  blockade  was,  as  h  matter  of 
fact,  at  the  time  of  her  capture,  non-existent. 

The  penalty  for  an  unsuccessful  attempt  at  breach  of 
blockade  is  confiscation  of  ship  and  cargo,  provided  both 
belong  to  the  same  owner.  If  they  belong  to  different 
owners  and  the  owner  of  the  goods  has  no  knowledge  of 
the  guilty  intent  of  the  ship,  the  ship  is  condemned  and 
the  goods  restored.  No  penalty  is  inflicted  upon  the  mas- 
ter or  crew  of  a  blockade  runner.  They  are  guilty  of  no 
crime,  the  ship  is  the  guilty  thing. 


PRIZE  CASES. 
(2  Black,  635.) 

.     THE   RIGHT  TO   INSTITUTE   A   BLOCKADE. 

Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

There  are  certain  propositions  of  law  which  must  nec- 
essarily aflfect  the  ultimate  decision  of  these  cases,  and 
many  others,  which  it  will  be  proper  to  discuss  and  de- 
cide before  we  notice  the  special  facts  peculiar  to  each. 

They  are,  First     Had  the  president  the  right  to  insti- 
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tute  a  blockade  of  ports  in  possession  of  persons  in  armed 
rebellion  against  the  government,  on  the  principles  of  in- 
ternational law,  as  known  and  acknowledged  among  civ- 
ilized States? 

Second.  Was  the  property  of  persons  domiciled  or  re- 
siding within  those  States  a  proper  subject  of  capture 
on  the  sea  as  "enemies'  "  property? 

I.  Neutrals  have  a  right  to  challenge  the  existence  of 
a  blockade  de  facto,  and  also  the  authority  of  the  party 
exercising  the  right  to  institute  it.  They  have  a  right  to 
enter  the  ports  of  a  friendly  nation  for  the  purposes  of 
trade  and  commerce,  but  are  bound  to  recognize  the 
rights  of  a  belligerent  engaged  in  actual  war,  to  use  this 
mode  of  coercion,  for  the  purpose  of  subduing  the  enemy. 

That  a  blockade  de  facto  actually  existed,  and  was 
formally  declared  and  notified  by  the  president  on  the 
27th  and  30th  of  April,  1861,  is  an  admitted  fact  in  these 
cases. 

That  the  president,  as  the  executive  chief  of  the  gov- 
ernment and  commander-in-chief  of  the  army  and  navy, 
was  the  proper  person  to  make  such  notification,  has 
not  been,  and  cannot  be  disputed. 

The  right  of  prize  and  capture  has  its  origin  in  the 
^^ju8  helli/^  and  is  governed  and  adjudged  under  the  law 
of  nations.  To  make  legitimate  the  capture  of  a  neutral 
vessel  or  property  on  the  high  seas,  a  war  must  exist 
de  facto,  and  the  neutral  must  have  a  knowledge  or  no- 
tice of  the  intention  of  one  of  the  parties  belligerent  to 
use  this  mode  of  coercion  against  a  port,  city,  or  terri- 
tory, in  possession  of  the  other. 

Let  us  inquire  whether,  at  the  time  this  blockade  was 
instituted,  a  state  of  war  existed  which  would  justify  a 
resort  to  these  means  of  subduing  the  hostile  force. 
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War  has  been  well  defined  to  be,  "That  state  in  which 
a  nation  prosecutes  its  right  by  force." 

The  parties  belligerent  in  a  public  war  are  independ- 
ent nations.  But  it  is  not  necessary  to  constitute  war 
that  both  parties  should  be  acknowledged  as  independent 
nations  or  sovereign  states.  A  war  may  exist  where  one 
of  the  belligerents  claims  sovereign  rights  as  against  the 
other. 

Insurrection  against  the  government  may  or  may  not 
culminate  in  an  organized  rebellion,  but  a  civil  war  al- 
ways begins  by  insurrection  against  the  lawful  authority 
of  the  government.  A  civil  war  is  never  solemnly  de- 
clared; it  becomes  such  by  its  accidents — the  number, 
power,  and  organization  of  the  persons  who  originate 
and  carry  it  on.  When  the  party  in  rebellion  occupy  and 
hold  in  a  hostile  manner  a  certain  portion  of  territory; 
have  declared  their  independence;  have  cast  off  their 
allegiance ;  have  organized  armies ;  have  commenced  hos- 
tilities against  their  former  sovereign,  the  world  acknowl- 
edges them  as  belligerents,  and  the  contest  a  war.  They 
claim  to  be  in  arms  to  establish  their  liberty  and  inde- 
pendence, in  order  to  become  a  sovereign  state,  while  the 
sovereign  party  treats  them  as  insurgents  and  rebels  who 
owe  allegiance,  and  who  should  be  punished  with  death 
for  their  treason. 

The  laws  of  war,  as  established  among  nations,  have 
their  foundation  in  reason,  and  all  tend  to  mitigate  the 
cruelty  and  misery  produced  by  the  scourge  of  war. 
Hence  the  parties  to  a  civil  war  usually  concede  to  each 
other  belligerent  rights.  They  exchange  prisoners,  and 
adopt  the  other  courtesies  and  rules  common  to  public 
or  national  wars. 

"A  civil  war,"  says  Vattel,  "breaks  the  bands  of  society 
and  government,  or  at  least  suspends  their  force  and 
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effect;  it  produces  in  the  nation  two  independent  par- 
ties, who  consider  each  other  as  enemies,  and  acknowl- 
edge no  common  judge.  Those  two  parties,  therefore, 
must  necessarily  be  considered  as  constituting,  at  least 
for  a  time,  two  separate  bodies,  two  distinct  societies. 
Having  no  common  superior  to  judge  between  them,  they 
stand  in  precisely  the  same  predicament  as  two  nations 
who  engage  in  a  contest  and  have  recourse  to  arms. 

"This  being  the  case,  it  is  very  evident  that  the  com- 
mon laws  of  war — those  maxims  of  humanity,  modera- 
tion and  honor— ought  to  be  observed  by  both  parties  in 
every  civil  war.  Should  the  sovereign  conceive  he  has  a 
right  to  hang  up  his  prisoners  as  rebels,  the  opposite  par- 
ty will  make  reprisals,  etc.,  etc.;  the  war  will  become 
cruel,  horrible,  and  every  day  more  destructive  to  the 
nation." 

As  a  civil  w^ar  is  never  publicly  proclaimed,  co  710 mine ^ 
against  insurgents,  its  actual  existence  is  a  fact  in  our 
domestic  history  which  the  court  is  bound  to  notice  and 
to  know. 

The  true  test  of  its  existence,  as  found  in  the  writings  of 
the  sages  of  the  common  law,  may  be  thus  summarily 
stated:  "When  the  regular  course  of  justice  is  inter- 
rupted by  revolt,  rebellion,  or  insurrection,  so  that  the 
courts  of  justice  cannot  be  kept  open,  civil  war  exists, 
and  hostilities  may  be  prosecuted  on  the  same  footing 
as  if  those  opposing  the  government  w^ere  foreign  ene- 
mies invading  the  land." 

By  the  constitution,  Congress  alone  has  the  power  to 
declare  a  national  or  foreign  war.  It  cannot  declare 
war  against  a  state,  or  any  number  of  states,  by  virtue 
of  any  clause  in  the  constitution.  The  constitution  con- 
fers on  the  president  the  whole  executive  power.  He 
is  bound  to  take  care  that  the  laws  are  faithfully  exe- 
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cuted.  He  is  commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several 
states  when  called  into  the  actual  service  of  the  United 
States.  He  has  no  power  to  initiate  or  declare  a  war 
against  a  foreign  nation  or  domestic  state.  By  the  acts 
of  Congress  of  February  28th,  1795,  and  3rd  of  March, 
1807,  he  is  authorized  to  call  out  the  militia  and  use 
the  military  and  naval  forces  of  the  United  States  in 
case  of  invasion  by  foreign  nations,  and  to  suppress  in- 
surrection against  the  government  of  a  state  or  of  the 
TTnited  States. 

If  a  war  be  made  by  invasion  by  a  foreign  nation,  the 
president  is  not  only  authorized  but  bound  to  resist 
force  by  force.  He  does  not  initiate  the  war,  but  is 
bound  to  accept  the  challenge  without  waiting  for  any 
special  legislative  authority.  And  whether  the  hostile 
party  be  a  foreign  invader,  or  states  organized  in  rebel- 
lion, it  is  none  the  less  a  war,  although  the  declaration 
of  it  be  "unilateral."  Lord  Stovell  (1  Dodson,  247) 
observes,  "It  is  not  the  less  a  war  on  that  account,  for 
war  may  exist  without  a  declaration  on  either  side.  It 
is  so  laid  down  by  the  best  writers  on  the  law  of  nations. 
A  declaration  of  war  by  one  country  only,  is  not  a  mere 
challenge  to  be  accepted  or  refused  at  pleasure  by  the 
other." 

The  battles  of  Pala  Alto  and  Reseca  de  la  Palma  had 
been  fought  before  the  passage  of  the  act  of  Congress 
of  May  13th,  1846,  which  recognized  "a  state  of  war  as 
existing  by  the  act  of  the  republic  of  Mexico."  This  act 
not  only  provided  for  the  future  prosecution  of  the  war, 
but  was  itself  a  vindication  and  ratification  of  the  act 
of  the  president  in  accepting  the  challenge  without  a 
previous  formal  declaration  of  war  by  Congress. 

This  greatest  of  civil  wars  was  not  gradually  devel- 
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oped  by  popular  commotion,  tumultuous  assemblies,  or 
local  unorganized  insurrections.  However  long  may 
have  been  its  previous  conception,  it  nevertheless 
sprung  forth  suddenly  from  the  parent  brain,  a  Minerva 
in  the  full  panoply  of  war.  The  president  was  bound 
to  meet  it  in  the  shape  it  presented  itself,  without  wait- 
ing for  Congress  to  baptise  it  with  a  name;  and  no  name 
given  to  it  by  him  or  them  could  change  the  fact. 

It  is  not  the  less  a  civil  war,  Avith  belligerent  parties 
in  hostile  array,  because  it  may  be  called  an  "insurrec- 
tion" by  one  side,  and  the  insurgents  be  considered  as 
rebels  or  traitors.  It  is  not  necessary  that  the  inde- 
pendence of  the  revolted  province  or  state  be  acknowl- 
edged in  order  to  constitute  it  a  party  belligerent  in  war 
according  to  the  law  of  nations.  Foreign  nations  ac- 
knowledge it  as  war  by  a  declaration  of  neutrality. 
The  condition  of  neutrality  cannot  exist  unless  there 
be  two  belligerent  parties.  In  the  case  of  the  Santis- 
sima  Trinidad  (7  Wheaton,  337)  this  court  says:  "The 
government  of  the  United  States  has  recognized  the  ex- 
istence of  a  civil  war  between  Spain  and  her  colonies, 
and  has  avowed  her  determination  to  remain  neutral  be- 
tween the  parties.  Each  party  is  therefore  deemed  by 
us  a  belligerent  nation,  having,  so  far  as  concerns  us, 
the  sovereign  rights  of  w^ar.''     (See  also  3  Binn.,  252.) 

As  soon  as  the  news  of  the  attack  on  Fort  Sumter, 
and  the  organization  of  a  government  by  the  seceding 
states,  assuming  to  act  as  belligerents,  could  become 
known  in  Europe,  to-wit,  on  the  13th  of  May,  1861,  the 
queen  of  England  issued  her  proclamation  of  neutral- 
ity, "recognizing  hostilities  as  existing  between  the  gov- 
ernment of  the  United  States  of  America  and  certain 
states  styling  themselves  the    Confederate    States    of 
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America."  This  was  immediately  followed  by  similar 
declarations  of  silent  acquiescence  by  other  nations. 

After  such  an  official  recognition  by  the  sovereign,  a 
citizen  of  a  foreign  state  is  estopped  to  deny  the  exist- 
ence of  a  war  with  all  its  consequences  as  regards  neu- 
trals. They  cannot  ask  a  court  to  affect  a  technical 
ignorance  of  the  existence  of  a  war,  which  all  the  w^orld 
acknowledges  to  be  the  greatest  civil  war  known  in 
the  history  of  the  human  race,  and  thus  cripple  the  arm 
of  the  government  and  paralyze  its  power  by  subtle 
definitions  and  ingenious  sophisms. 

The  law  of  nations  is  also  called  the  law"  of  nature; 
it  is  founded  on  the  common  consent  as  well  as  the 
common  sense  of  the  world.  It  contains  no  such  anom- 
alous doctrine  as  that  which  this  Court  are  now  for  the 
first  time  desired  to  pronounce,  to- wit :  That  insurgents 
who  have  risen  in  rebellion  against  their  sovereign,  ex- 
pelled her  courts,  established  a  revolutionary  govern- 
ment, organized  armies,  and  commenced  hostilities,  are 
not  ejoemies  because  they  are  traitors ;  and  that  a  war  levied 
on  the  government  by  traitors,  in  order  to  dismember 
and  destroy  it,  is  not  a  war  because  it  is  an  "insurrec- 
tion." 

Whether  the  president  in  fulfilling  his  duties,  as  com- 
mander-in-chief, in  suppressing  an  insurrection,  has  met 
with  such  armed  hostile  resistance,  and  a  civil  war  with 
such  alarming  proportions  as  will  compel  him  to  accord 
to  them  the  character  of  belligerents,  is  a  question  to  be 
decided  by  him,  and  this  Court  must  be  governed  by 
the  decisions  and  acts  of  the  political  department  of  the 
government  to  which  this  power  was  intrusted.  "He 
must  determine  what  degree  of  force  the  crisis  de- 
mands." The  proclamation  of  blockade  is  itself  official 
and  conclusive  evidence  to  the  Court  that  a  state  of 


NEUTRALS.  671 

war  existed  which  demanded  and  authorized  a  recourse 

to  such  a  measure,  under  the  circumstances  peculiar  to 

the  case. 

The  correspondence  of  Lord  Lyons  with  the  secretary 

of  state  admits  the  fact  and  concludes  the  question. 

If  it  were  necessary  to  the  technical  existence  of  a 
war,  that  it  should  have  a  legislative  sanction,  we  find 

it  in  almost  every  act  passed  at  the  extraordinary  ses- 
sion of  the  legislature  of  1861,  which  was  wholly  em- 
ployed in  enacting  laws  to  enable  the  government  to 
prosecute  the  war  with  vigor  and  efficiency.  And  final- 
ly, in  1861,  we  find  Congress  ^^ex  majore  caiitela''  and 
in  anticipation  of  such  astute  objections,  passing  an 
act  "approving,  legalizing,  and  making  valid  all  the 
acts,  proclamations,  and  orders  of  the  president,  etc.,'^ 
as  if  they  had  been  issued  and  been  done  under  the  pre- 
vious express  authority  and  direction  of  the  Congress 
of  the  United  States. 

Without  admitting  that  such  an  act  was  necessary 
under  the  circumstances,  it  is  plain  that  if  the  president 
had  in  any  manner  assumed  powers  which  it  was  neces- 
sary should  have  the  authority  or  sanction  of  Congress, 
that  on  the  well  known  principle  of  law,  ^'Omnis  ratiha- 
hitio  retrotrahitur  et  mandato  equiparatar/'  this  ratifi- 
cation has  operated  to  perfectly  cure  the  defect.  In  the 
case  of  BrowTi  v.  United  States  (8  Cr.  131,  132,  133), 
Mr.  Justice  Story  treats  of  this  subject,  and  cites  nu- 
merous authorities  to  which  we  may  refer  to  prove  this 
position,  and  concludes,  "I  am  perfectly  satisfied  that 
no  subject  can  commence  hostilities  or  capture  property 
of  an  enemy,  when  the  sovereign  has  prohibited  it.  But 
suppose  he  did,  I  would  ask  if  the  sovereign  may  not 
ratify  his  proceedings,  and  thus  by  a  retroactive  opera- 
tion give  validity  to  them?" 
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Although  Mr.  Justice  Story  dissented  from  the  ma- 
jority of  the  Court  on  the  whole  case,  the  doctrine  stated 
by  him  on  this  point  is  correct  and  fully  substantiated 
bv  authority. 

The  objection  made,  to  this  act  of  ratification,  that  it 
is  €x  post  facto,  and  therefore  unconstitutional  and 
void,  might  possibly  have  some  weight  on  the  trial  of 
an  indictment  in  a  criminal  court.  But  precedents 
from  that  source  cannot  be  received  as  authoritative  in 
a  tribunal  administering  public  and  international  law. 

On  this  first  question,  therefore,  we  are  of  the  opin- 
ion that  the  president  had  a  right,  jure  helli,  to  institute 
a  blockade  of  ports  in  possession  of  the  states  in  re- 
bellion, which  neutrals  are  bound  to  regard. 


THE  NEPTUNUS. 
(2  Robinson's  Admiralty  Reports  92.) 

IS  NOTICE  OF  BLOCKADE   NECESSARY. 

Judgment. 

Sir  Wm.  Scott. — This  is  a  case  of  a  sMp  and  cargo 
seized  in  the  act  of  entering  the  port  of  Havre  in  pursu 
ance  of  the  original  intention  under  which  the  voyage 
began.  The  notification  of  the  blockade  of  that  port 
was  made  on  the  23d  Februaryy  1798,  and  this  trans- 
action happened  in  Noi:emher  in  that  year;  the  effect  of 
notification  to  any  foreign  government  would  clearly 
be  to  include  all  the  individuals  of  that  nation ;  it  would 
be  the  most  nugatory  thing  in  the  world,  if  individuals 
were  allowed  to  plead  their  ignorance  of  it;  it  is  the 
duty  of  foreign  governments  to  communicate  the  infor- 
mation to  their  subjects,  whose  interests  they  are  bound 
to  protect.    I  shall  hold  therefore  that  a  neutral  master 


NEUTBALS.  678 

can  never  be  heard  to  aver  against  a  notification  of 
blockade,  that  he  is  ignorant  of  it.    If  he  is  really  ignor- 
ant of  it,  it  may  be  a  subject  of  representation  to  his 
own  government  and  may  raise  a  claim  of  compensation 
from  them,  but  it  can  be  no  plea  in  the  court  of  a  bel- 
ligerent.   In  the  case  of  a  blockade  de  facto  only,  it  may 
be  otherwise,  but  this  is  the  case  of  a  blockade  by  notifica- 
tion ;  another  distinction  between  a  notified  blockade  and  a 
blockade  existing  de  facto  only,  is  that  in  the  former,  the  act 
of  sailing  to  a  blockaded  place  is  sufiicient  to  constitute  the 
offense.     It  is  to  be  presumed  that  the  notification  will 
be  formally  revoked,  and  that  due  notice  will  be  given 
of  it;  till  that  is  done,  the  port  is  to  be  considered  as 
closed  up,  and  from  the  moment  of  quitting  port  to  sail 
on  such  a  destination,  the  offense  of  violating  the  block- 
ade is  complete,  and  the  property  engaged  in  it  subject 
to  confiscation :  it  may  be  different  in  a  blockade  exist- 
ing dc  facto  only,  there  no  presumption  arises  as  to  the 
continuance,  and  the  ignorance  of  the  party  may  be 
admitted   as   an   excuse,  for   sailing   on   a  doubtful   and 
provisional  destination.     But  this  is  a  case  of  a  vessel 
from  Dantzick  after  the  notification,  and  the  master 
cannot  be  heard  to  aver  his  ignorance  of  it.    He  sails :  —  till 
the  momentof  meeting AdniiralDuncan'sfleet,  Ishouldhave 
no  hesitation  in  saying,  that  if  he  had  be^n  taken,  he  would 
have  been  taken  in  delicto ^  and  have  subjected  his  vessel  to 
confiscation;  but  he  meets  Admiral  Duncan's  fleet,  and  is 
examined,  and  liberated   by   the   Captain  of  an  English 
frigate  belonging  to  that  fleet,  who  told  him  that  he 
might  proceed  on  his  destination,  and  who,  on  being 
asked.  Whether  Havre  was  under  a  blockade?  said  "It 
was  not  blockaded,"  and  wished  him  a  good  voyage. 
The  question  is,  in  what  light  he  is  to  be  considered 
after  receiving  this  information?    That  it  was  hona  fide 
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given  cannot  be  doubted,  as  they  would  otherwise  have 
seized  the  vessel :  the  fleet  must  have  been  ignorant  of 
the  fact ;  and  I  have  to  lament  that  they  were  so.   WTien 
a  blockade  is  laid  on,  it  ought  by  some  kind  of  commu- 
nication to  be  made  known  not  only  to  foreign  govern- 
ments, but  to  the  king's  subjects,  and  particularly  to 
the  king's  cruizers;  not  only  to  those  stationed  at  the 
blockaded  port,  but  to  others,  and  especially  consider- 
able fleets,  that  are  stationed  in  itincrc,  to  such  a  port 
from  the  different  trading  countries  that  may  be  sup- 
posed to  have  an  intercourse  with  it.    Perhaps  it  would 
have  been  safer  in  the  English  captain  to  have  answered, 
that  he  could   not  say  anything  of  the  situation  of 
Havre;  but  the  fact  is  (and  it  has  not  been  contradict- 
ed) that  the  British  officer  told  the  master  "that  Havre 
was   not   blockaded."     Under   these   circumstancc^s,  I 
think,  that  after  this  information  he  is  not  taken  hi 
delicto,    I  do  not  mean  to  say  that  the  fleet  could  give 
the  man  any  authority  to  go  to  a  blockaded  port ;  it  is 
not  set  up  as  an  authority,  but  as  intelligence  affording 
a  reasonable  ground  of  belief;  as  it  could  not  be  sup- 
posed that  such  a  fleet  as  that  was,  would  be  ignorant 
of  the  fact. 

From  that  time  I  consider  that  a  state  of  innocence 
commences ;  the  man  was  not  only  in  ignorance,  but  had 
received  positive  information  that  Havre  was  not  block- 
aded. Under  these  circumstances,  I  think  it  would  bo 
a  little  too  hard  to  press  the  former  offense  against  him; 
it  would  be  to  press  a  pretty  strong  principle  rather 
too  strongly;  I  think  I  cannot  look  retrospectively  to 
the  state  in  which  he  stood  before  the  meeting  with  the 
British  fleet,  and  therefore  I  shall  direct  this  vessel 
and  cargo  to  be  restored. 
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THE  OLINDB  BODRIGUES. 
(174  U.  8.,  610.) 

WHAT   CONSTITUTES   AN   EFFECTIATB   BLOCKADE? 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

We  are  unable  to  concur  with  the  learned  District 
Judge  in  the  conclusion  that  the  blockade  of  the  port  of 
San  Juan  at  the  time  this  steamship  was  captured  was 
not  an  effective  blockade. 

To  be  binding,  the  blockade  must  be  known,  and  the 
blockading  force  must  be  present ;  but  is  there  any  rule 
of»  law  determining  that  the  presence  of  a  particular 
force  is  essential  in  order  to  render  a  blockade  effective? 
We  do  not  think  so,  but  on  the  contrary,  that  the  test 
is  whether  the  blockade  is  practically  effective,  and  that 
that  is  a  question,  though  a  mixed  one,  more  of  fact 
than  of  law. 

The  fourth  maxim  of  the  Declaration  of  Paris  (April 
16,  1856)  was:  "Blockades,  in  order  to  be  binding, 
must  be  effective,  that  is  to  say,  maintained  by  a  force 
sufficient  really  to  prevent  access  to  the  coast  ^f  the 
enemy."  Manifestly  this  broad  definition  was  not  in- 
tended to  be  literally  applied.  The  object  was  to  cor- 
rect the  abuse,  in  the  early  part  of  the  century,  of  paper 
blockades,  where  extensive  coasts  were  put  under  block- 
ade by  proclamation,  without  the  presence  of  any  force, 
or  an  inadequate  force ;  and  the  question  of  what  might 
be  sufficient  force  was  necessarily  left  to  be  determined 
according  to  the  particular  circumstances. 

The  quotations  from  the  parliamentary  debates  of 
May,  1861,  given  by  Mr.  Dana  in  note  233  to  the  eighth 
edition  of  Wheaton  on  International  Law,  afford  inter- 
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esting  illustrations  of  what  was  considered  the  measure 
of  eflfectiveness ;  and  an  extract  is  also  there  given  from 
a  note  of  the  Department  of  Foreign  Affairs  of  France 
of  Sej)tember,  1861,  in  which  that  is  defined :  "Forces 
sufficient  to  prevent  the  ports  being  approached  with- 
out exposure  to  a  certain  danger." 

In  The  Mercurius,  I.  C.  Rob.  80,  84,  Sir  William  Scott 
stated :  "It  is  said,  this  passage  to  the  Zuyder  Zee  was 
not  in  a  state  of  blockade,  but  the  ship  was  seized  imme- 
diately on  entering  it ;  and  I  know  not  what  else  is  neces- 
sary to  constitute  a  blockade.  The  powers  who  formed 
the  armed  neutrality  in  the  last  war,  understood  block- 
ade in  this  sense;  and  Russia,  who  was  the  principal 
party  in  that  confederacy,  described  a  place  to  be  in  a 
state  of  blockade,  when  it  is  dangerous  to  attempt  to 
enter  into  it." 

And  in  the  Frederick  Molke,  I.  C.  Rob.  86,  the  same 
great  jurist  said :  "For  that  a  legal  blockade  did  exist, 
results  necessarily  from  these  facts,  as  nothing  farther 
is  ne(»essary  to  constitute  blockade,  than  that  there 
should  be  a  force  stationed  to  prevent  communication, 
and  a  due  notice,  or  prohibition  given  to  the  party." 

Such  is  the  settled  doctrine  of  the  English  and  Amer- 
ican courts  and  publicists,  and  it  is  embodied  in  the 
second  of  the  instructions  issued  by  the  Secretary  of 
the  Navy,  June  20,  1898,  General  Order  No.  4&2 :  "A 
blockade  to  be  effeitive and  binding  must  be  maintained 
by  a  force  sufficient  to  render  ingress  to  or  egress  from 
the  port  dangerous." 

Clearly,  however,  it  is  not  practicable  to  define  w^hat 
degree  of  danger  shall  constitute  a  test  of  the  efficiency 
.   and  validity  of  a  blockade.    It  is  enough  if  the  danger 
is  real  and  apparent. 

In  The  Franciska,  2  Spinks,  128,  Dr.  Lushington,  in 
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passing  on  the  question  whether  the  blockade  imposed 
on  the  port  of  Riga  was  an  effective  blockade,  said: 
*«  What,  then,  is  an  efficient  blockade,  and  how  has  it 
been  defined,  if,  indeed,  the  term  ^definition'  can  be  ap- 
plied to  such  a  subject?  The  one  definition  mentioned 
is,  that  egress  or  entrance  shall  be  attended  with  evi- 
dent danger;  another,  that  of  Chancellor  Kent  (I  Kent's 
Co.,  146),  is,  that  it  shall  be  apparently  dangerous.  All 
these  definitions  are  and  must  be,  from  the  nature  of 
blockades,  loose  and  uncertain;  the  maintenance  of  a 
blockade  must  always  be  a  question  of  degree — of  the 
degree  of  danger  attending  ships  going  into  or  leaving 
a  blockaded  port.  Nothing  is  further  from  my  inten- 
tion, nor,  indeed,  more  opposed  to  my  notions  of  the 
law  of  nations,  than  any  relaxation  of  the  rule  that  a 
blockade  must  be  efficiently  maintained ;  but  it  is  per- 
fectly obvious  that  no  force  can  bar  the  entrance  to  ab- 
solute certainty;  that  vessels  may  get  in  and  get  out 
during  the  night,  or  fogs  or  violent  winds,  or  occasional 
absence;  that  it  is  most  difficult  to  judge  from  num- 
bers alone." 

"It  is  impossible,"  says  Mr.  Hall  (Sec.  260),  "to  fix 
with  any  accuracy  the  amount  of  danger  in  entry  which 
is  necessary  to  preserve  the  validity  of  the  blockade.  It 
is  for  the  prize  courts  of  the  belligerents  to  decide 
whether  in  a  given  instance  a  vessel  captured  for  its 
breach  had  reason  to  suppose  it  to  be  non-existent;  or 
for  the  neutral  government  to  examine,  on  the  partic- 
ular facts,  whether  it  is  proper  to  withhold  or  to  with- 
draw recognition." 

In  The  Hoffnung,  C.  Eob.  112, 117,  Sir  William  Scott 
said :  "When  a  squadron  is  driven  off  by  accidents  of 
weather,  which  must  have  entered  into  the  contempla- 
tion of  the  belligerent  imposing  the  blockade,  there  is 
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no  reason  to  suppose  that  such  a  circumstance  would 
create  a  change  of  system,  since  it  could  not  be  expected 
that  any  blockade  would  continue  many  months,  with- 
out being  liable  to  such  interruptions.  But  when  a 
squadron  is  driven  oflf  by  a  superior  force,  a  new  course 
of  events  arise,  which  may  tend  to  a  very  different  dis- 
position of  the  blockading  force,  and  which  introduces 
a  very  dififerent  train  of  presumptions,  in  favor  of  the 
ordinary  freedom  of  commercial  speculations.  In  such 
a  case  the  neutral  merchant  is  not  bound  to  foresee  or 
to  conjecture  that  the  blockade  will  be  resumed."  And 
undoubtedly  a  blockade  may  be  so  inadequate,  or  the 
negligence  of  the  belligerent  in  maintaining  it  may  be  of 
su(*h  a  character,  as  to  excuse  neutral  vessels  from  the 
penalties  of  its  violation.  Thus  in  the  case  of  an  alleged 
breach  of  the  blockade  of  the  island  of  Martinique, 
which  had  been  carried  on  by  a  number  of  vessels  on  the 
different  stations,  so  communicating  with  each  other  as 
to  be  able  to  intercept  all  vessels  attempting  to  enter  the 
ports  of  the  island,  it  was  held  that  their  withdrawal 
was  a  neglect  which  "necessarily  led  neutral  vessels  to 
believe  these  ports  might  be  entered  without  incurring 
any  risk."  The  Na7icy,  I  Acton,  57,  59.  But  it  cannot 
be  that  a  vessel  actually  captured  in  attempting  to  enter 
a  blockaded  port,  after  warning  entered  on  her  log  by 
a  cruiser  oflf  that  port  only  a  few  days  before,  could  dis- 
pute the  efllciency  of  the  force  to  which  she  was  sub- 
jected. 

As  we  hold  that  an  effective  blockade  is  a  blockade 
so  effective  as  to  make  it  dangerous  in  fact  for  vessels 
to  attempt  to  enter  the  blockaded  port,  it  follows  that 
the  question  of  effectiveness  is  not  controlled  by  the 
number  of  the  blockading  force.  In  other  words,  the 
position  cannot  be  maintained  that  one  modern  cruiser 
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though  suflftcient  in  fact  is  not  suflftcient  as  matter  of 
law. 

Even  as  long  ago  as  1809,  in  The  Nancy,  I  Acton,  63, 
Avhere  the  station  of  the  vessel  was  sometimes  off  the 
port  of  Trinity  and,  at  others,  oflf  another  port  more 
than  seven  miles  distant,  it  was  ruled  that:  "Under 
particular  circumstances  a  single  vessel  may  be  ade- 
quate to  maintain  the  blockade  of  one  port  and  co-oper- 
ate with  the  other  vessels  at  the  same  time  in  the  block- 
ade of  another . neighboring  port";  although  there  Sir 
William  Grant  relied  on  the  opinion  of  the  commander 
on  that  station  that  the  force  was  completely  adequate 
to  the  service  required  to  be  performed. 

The  ruling  of  Dr.  Lushington  in  The  Franciskay  above 
cited,  was  to  that  effect,  and  the  text  books  refer  to 
other  instances. 

The  learned  District  Judge,  in  his  opinion,  refers  to 
the  treaty  between  France  and  Denmark  of  1742,  which 
provided  that  the  entrance  to  a  blockaded  port  should 
be  closed  by  at  least  two  vessels  or  a  battery  on  shore ; 
to  the  treaty  of  1760,  between  Holland  and  the  Two 
Sicilies  prescribing  that  at  least  six  ships  of  war  be 
ranged  at  a  distance  slightly  greater  than  gunshot  from 
the  entrance;  and  to  the  treaty  betw^een  Prussia  and 
Denmark,  1818,  which  stipulated  that  two  vessels 
should  be  stationed  before  every  blockaded  port ;  but  we 
do  not  think  these  particular  agreements  of  special 
importance  here,  and  indeed.  Ortolan,  by  whom  they 
are  cited,  says  that  such  stipulations  cannot  create  a 
positive  rule  in  all  cases  even  between  the  parties,  "since 
the  number  of  vessels  depends  evidently  on  the  nature  of 
the  place  blockaded,"  2  Ortolan  (4th  ed.),  330,  and 
note  2. 
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Nor  do  we  regard  Sir  William  Scott's  judgment  in 
The  Arthur  (1814),  I  Dodson,  423,  as  of  weight  in  favor 
of  claimants.  In  effect  the  ruling  sustained  the  validity 
of  the  maintenance  of  a  blockade  by  a  siugle  ship,  and 
the  case  was  thus  stated :  "This  is  a  claim  made  by  one 
of  His  Majesty's  ships  to  share  as  joint  captor  in  a 
prize  taken  in  the  River  Ems  by  another  ship  belonging 
to  His  Majesty,  for  a  breach  of  the  blockade  imposed  by 
the  order  in  council  of  the  28th  April,  1809.  This  order, 
was,  among  others,  issued  by  way  of  retaliation  for 
the  measures  which  had  been  previously  adopted  by  the 
French  Government  against  the  commerce  of  this  coun- 
try. The  blockade  imposed  by  it  is  applicable  to  a  very 
great  extent  of  coast,  and  was  never  intended  to  be 
maintained  according  to  the  regular  mode  of  enforcing 
blockades,  by  stationing  a  number  of  ships,  and  forming 
as  it  were  an  arch  of  circumvallation  around  the  mouth 
of  the  prohibited  port.  There,  if  the  arch  fails  in  any 
one  point,  the  blockade  itself  fails  altogether;  but  this 
species  of  blockade,  which  has  arisen  out  of  the  violent 
and  unjust  conduct  of  the  enemy,  was  maintained  by 
a  ship  stationed  anywhere  in  the  neighborhood  of  the 
coast,  or,  as  in  this  case,  in  the  river  itself,  observing 
and  i)reventing  every  vessel  that  might  endeavor  to 
eflfect  a  passage  up  or  down  the  river." 

Blockades  are  maritime  blockades,  or  blockades  by 
sea  and  land ;  and  thev  mav  be  either  military  or  com- 
mercial,  or  may  partake  of  the  nature  of  both.  The 
question  of  effectiveness  must  depend  on  the  circum- 
stances. We  agree  that  the  effect  of  a  single  capture 
is  not  decisive  of  the  effectiveness  of  a  blockade,  but 
the  case  made  on  this  record  does  not  rest  on  that 
ground. 
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We  are  of  the  opinion  that  if  a  single  modern  cruiser 
blockading  a  port  renders  it  in  fact  dangerous  for  other 
craft  to  enter  the  port,  that  is  sufficient,  since  thereby 
the  blockade  is  made  practically  effective. 

What  were  the  facts  as  to  the  effectiveness  of  the 
blockade  in  the  case  before  us? 

In  the  proclamation  of  June  27,  1898,  occurs  this 
paragraph : 

"The  United  States  of  America  has  instituted  and 
will  maintain  an  effective  blockade  of  all  the  ports  on 
the  south  coast  of  Cuba,  from  Cape  Frances  to  jQape 
Cruz,  inclusive,  and  also  of  the  port  of  San  Juan,  in 
the  island  of  Porto  Rico."  (Proclamation  No.  11,  Stat. 
34. )  The  blockade  thus  announced  was  not  of  the  coast 
of  Porto  Rico,  but  of  the  port  of  San  Juan,  a  town  of 
less  than  25,000  inhabitants,  on  the  northern  coast  of 
Porto  Rico,  with  a  single  entrance.  From  June  27 
to  July  14, 1898,  the  Yosemite,  a  merchant  ship  convert- 
ed into  an  auxiliary  cruiser,  blockaded  the  port.  Her 
maximum  speed  was  fifteen  and  one-half  knots;  and 
her  armament  ten  5-inch  rapid  firing  guns,  six  6-pound- 
ers,  two  1-pounders,  with  greatest  range  of  three  and 
one-half  miles.  While  the  Yosemite  was  blockading  the 
port  she  ran  the  armed  transport  Antonio  Lopez 
aground  six  miles  from  San  Juan;  gave  a  number  of 
neutral  vessels  official  notice  of  the  blockade;  warned 
off  many  from  the  port;  and  on  the  5th  of  July,  1898, 
wrote  in  the  log  of  the  Olinde  Rodrigues,  off  San  Juan, 
the  official  warning  of  the  blockade  of  San  Juan.  On 
July  14  and  thereafter  the  port  was  blockaded  by  the 
armored  cruiser  New  Orleans,  whose  maximum  speed 
was  twenty-two  knots,  and  her  armament  six  6-inch 
breech-loading  rifles,  four  4.7-inch  breech-loading  rifles, 
ten  6-pounders,  four  1.5-inch  guns,  corresponding  to  3- 


682  INTERNATIONAL   LAW. 

pounders;  four  3-pounders  in  the  tops;  four  37-milli- 
metre automatic  guns,  corresponding  to  l-pounders. 
The  range  of  her  guns  was  five  and  one-half  sea  miles  or 
six  and  a  quarter  statute  miles.  If  stationary,  she  could 
command  a  circle  of  thirteen  miles  in  diameter ;  if  mov- 
ing at  maximum  speed,  she  could  cover  in  five  min- 
utes any  point  on  a  circle  of  seventeen  mil^  diameter; 
and  in  ten  minutes  any  point  on  a  circle  of  nineteen 
miles  diameter;  her  electric  search-lights  could  sweep 
the  sea  by  night  for  ten  miles  distance;  her  motive  pow- 
er made  her  independent  of  winds  and  currents ;  in  these 
respects  and  in  her  armament  and  increased  range  of 
guns  she  so  far  surpassed  in  effectiveness  the  old-time 
war  ships  that  it  would  be  inadmissible  to  hold  that 
even  if  a  century  ago  more  than  one  ship  was  believed 
to  be  required  for  an  effective  blockade,  therefore  this 
cruiser  was  not  sufficient  to  blockade  this  port. 

Assuming  that  the  Olinde  Rodrigues  attempted  to  en- 
ter San  Juan,  July  17,  there  can  be  no  question  that  it 
was  dangerous  for  her  to  do  so,  as  the  result  itself  dem- 
onstrated. She  had  had  actual  warning  tw^elve  days 
before;  no  reason  existed  for  the  supposition  that  the 
blockade  had  been  pretermitted  or  relaxed;  her  com- 
mander had  no  right  to  experiment  as  to  the  practical 
effectiveness  of  the  blockade,  if  he  did  so,  he  took  the 
risk ;  he  was  believed  to  be  making  the  attempt,  and  was 
immediately  captured.  In  these  circumstances  the  ves- 
sel cannot  be  permitted  to  plead  that  the  blockade  was 
not  legally  effective. 

After  the  argument  on  the  motion  to  discharge  the 
vessel,  application  was  made  by  counsel  for  the  claim- 
ant to  the  District  Judge,  by  letter,  that  the  Navy  De- 
partment be  requested  to  furnish  the  Court  with  all  the 
letters  or  dispatches  of  the  commanders  of  vessels  block- 
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ading  the  port  of  San  Juan  in  respect  to  the  sufficiency 
of  the  force.  And  a  motion  was  made  in  the  court  "for 
an  order  authorizing  the  introduction  into  the  record 
of  the  dispatclies  of  Captain  Sigsbee  and  Commander 
Davis,-'  dated  June  27,  1898,  and  July  26,  1898,  and 
published  by  the  Navy  Department  in  the  "Appendix 
to  the  Report  of  the  Chief  of  the  Bureau  of  Navigation, 
1898,''  pp.  224,  225,  642. 

To  this  the  United  States  objected  on  the  grounds 
that  isolated  statements  transmitting  official  informa- 
tion to  superior  officers,  and  consisting  largely  of  opin- 
ion and  hearsay,  were  not  competent  evidence ;  that  the 
claimants  had  been  afforded  the  opportunity  to  offer 
additional  proof,  and  had  not  availed  themselves  there- 
of; that  if  the  Court  desired  to  have  these  papers  before 
it,  then  the  government  sliould  be  permitted  to  define 
their  meaning  by  counter  proofs;  and  certain  explana- 
tory affidavits  were,  at  the  same  time,  tendered  for  con- 
sideration, if  the  motion  were  granted. 

We  need  not  specifically  rule  on  the  motion,  or  as  to 
the  admissibility  of  either  the  dispatches  or  affidavits, 
as  we  are  satisfied  that  the  dispatches  have  no  legiti- 
mate tendency  to  establish  that  the  blockade  was  not 
effective  so  far  as  the  exclusion  of  trade  from  this  port 
of  the  belligerent,  whether  in  neutral  or  enemy's  trading 
ships,  was  concerned.  This  country  has  always  recog- 
nized the  essential  difference  between  a  military  and  a 
commercial  blockade.  The  one  deals  with  the  exclusion 
of  trade,  and  the  other  involves  the  consideration  of 
armed  conflict  with  the  belligerent.  The  necessity  of 
a  greater  blockading  force  in  the  latter  class  than  in 
the  former  is  obvious.  The  difference  is  in  kind  and 
degree. 

Our  government  was  originally  of  opinion  that  com- 


684  INTERNATIOXAL   LAW. 

mercial  blockades  in  respect  of  neutral  powers  ought  to 
be  done  away  with ;  but  that  view  was  not  accepted,  and 
during  the  period  of  the  Civil  War  the  largest  commer- 
cial blockade  ever  known  was  established.  Dana's 
Wheat,  Int.  Law  (8th  ed.),  p.  671,  note  232;  Whart. 
Int.  Dig.,  Sec.  361. 

The  letters  of  Captain  Sigsbee,  of  the  St  Paul,  and 
of  Commander  Davis,  of  the  Dixie,  must  be  read  in  the 
light  of  this  recognized  distinction ;  and  it  is  to  be  fur- 
ther remarked  that  after  the  letter  of  Captain  Sigsbee 
of  June  27  the  New  Orleans  was  sent  by  Admiral  Samp- 
son officially  to  blockade  the  port  of  San  Juan,  thereby 
enormously  increasing  its  efficiency. 

And  the  letter  of  the  Commander  of  the  Dixie,  of  July 
26, 1898,  appears  to  us  to  have  been  written  wholly  from 
the  standpoint  of  the  efficiency  of  the  blockade  as  a  mil- 
itary blockade.  He  says:  "Captain  Folger  kept  me 
through  the  night  on  the  24th,  as  he  had  information 
which  led  him  to  believe  that  an  attack  would  be  made 
on  his  ship  during  the  night.  There  are  in  San  Juan, 
Porto  Rico,  the  Terror,  a  torpedo  gun-boat ;  the  Isabella 
II.,  a  cruiser;  a  torpedo  boat  and  a  gunboat.  There  is 
also  a  German  steamer,  which  is  only  waiting  an  oppor- 
tunity to  slip  out."  And  further:  "It  is  Captain  Fol- 
ger's  opinion  that  the  enemy  will  attemp  to  raise  the 
blockade  of  San  Juan,  and  it  is  my  opinion  that  he 
should  be  re-enforced  there  with  the  least  possible  de- 
lay." 

In  our  judgment  these  naval  officers  did  not  doubt  the 
effectiveness  of  the  commercial  blockade,  and  had  sim- 
ply in  mind  the  desirability  of  rendering  the  blockade, 
as  a  military  blockade,  impregnable,  by  the  possession 
of  a  force  sufficient  to  successfully  repel  any  hostile 
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attack  of  ihe  enemy's  fleet.  The  blockade  was  prac- 
tically effective;  and  remained  so;  and  was  legal  and 
binding^  if  not  raised  by  an  actual  driving  away  of  the 
blockading  force  by  the  enemy;  until  the  happening  of 
which  result  the  neutral  trader  had  no  right  to  ask 
whether  the  blockade,  as  against  the  possible  superiority 
of  the  enemy's  fleet,  was  or  was  not  effective  in  a  mili- 
tary sense. 

But  was  this  ship  attempting  to  enter  the  port  of  San 
Juan,  on  the  morning  of  July  17,  when  she  was  cap- 
tured? It  is  contended  by  counsel  for  the  claimant  that 
if  tl^e  rulings  of  the  District  Court  should  be  disap- 
proved of,  an  opportunity  should  still  be  givep  it  to  put 
in  further  proofs  in  respect  of  the  violation  of  the  block- 
ade, notwithstanding  it  had  declined  to  do  so  under 
the  order  of  that  court.  That  order  gave  ninety  days 
to  the  captors  for  further  proofs,  and  to  the  claimant, 
thereafter,  such  time  for  testimony  in  reply  as  might 
seem  proper.  After  the  captors  had  put  in  their  proofs, 
the  claimant,  without  introducing  anything  further, 
moved  for  the  discharge  and  restitution  of  the  steam- 
ship on  the  ground  of  the  ineffective  character  of  the 
blockade,  and  because  the  evidence  did  not  justify  a  de- 
cree of  condemnation;  but  undertook  tb  reserve  the 
right  to  adduce  further  proof,  in  the  event  that  its  mo- 
tion should  be  denied.  The  District  Court  commented 
with  disfavor  upon  such  an  attempt,  and  we  think  the 
claimant  could  not  as  a  matter  of  right  demand  that 
the  cause  be  opened  again.  The  settled  practice  of  prize 
courts  forbids  the  taking  of  further  proofs  under  such 
circumstances;  and  in  the  view  we  take  of  the  cause 
it  would  subserve  no  useful  purpose  to  permit  this  to  he 
done. 
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On  the  proofs  before  us  in  the  case  is  this:  The 
Olinde  Rodrigues  was  a  merchant  vessel  of  1675  tons, 
belonging  to  the  Compagnie  G^n^rale  Transatlantique, 
engaged  in  the  West  India  trade  and  receiving  a  sub- 
sidy from  the  French  government  for  carrying  its  mails 
on  an  itinerary  prescribed  by  the  postal  authorities.  Her 
regular  course  was  from  Havre  to  St.  Thomas,  San 
Juan,  Puerta  Plata  and  some  other  ports,  returning 
by  the  same  ports  to  Havre.  She  sailed  from  Havrf 
June  IG,  and  arrived  at  St.  Thomas  July  3,  and  at  San 
Juan  the  morning  of  July  4.  The  proclamation  of  the 
blockade  of  San  Juan  was  issued  June  27,  while  she  was 
on  the  sea*  The  United  States  cruiser  Yosemite  was 
on  duty  in  those  waters,  blockading  the  port  of  San 
Juan,  and  when  her  commander  sighted  the  Olinde  Rod- 
rigues coming  in  from  the  eastward  toward  the  port  he 
made  chase,  but  before  reaching  her  she  had  turned  in 
and  was  under  the  protection  of  the  shore  batteries. 
He  lay  outside  until  the  next  morning — the  morning  of 
July  5 — when  he  intercepted  the  steamship  as  she  was 
coming  out,  and  sent  an  officer  aboard,  who  made  thi^ 
entry  in  her  log :  "Warned  off  San  Juan  July  5th,  1898, 
by  F.  S.  S.  Yosemite.  Commander  Emory.  John  Burns, 
Ensign  U.  S.  Xavy."  The  master  of  the  Olinde  Rodri- 
gues, whose  testimony  was  taken  in  preparatorio,  testi- 
fied that  when  he  entered  San  Juan,  July  4th,  he  had 
no  knowledge  that  the  port  was  blockaded,  and  that  he 
first  heard  of  it  from  the  Yosemite  on  July  5,  when  he 
was  leaving  San  Juan.  After  the  notification  he  contin- 
ued his  voyage  on  the  specified  itinerary,  arriving  at 
Gonaives,  the  last  port  outward,  on  July  12.  On  his 
return  voyage  he  stopped  at  the  same  ports,  taking  on 
freight,  passengers  and  mail  for  Havre.  At  Cape  Hay- 
tieu,  on  July  14,  he  received  a  telegram  from  the  agent 
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of  his  company  at  San  Juan,  telling  him  to  hasten  his 
arrival  there  by  one  day  in  order  to  take  on  fifty  first- 
class  passengers,  and  he  replied  that  the  ship  would 
not  touch  at  San  Juan,  but  would  be  at  St.  Thomas  on 
the  17th.  The  purser  testified  that  on  receipt  of  the 
cable  from  the  consignee  at  San  Juan,  he  told  the  cap- 
tain "that  since  we  were  advised  of  the  blockade  of 
Porto  Rico  by  the  war  ship,  it  was  absolutely  necessary 
not  to  stop,"  and  that  "before  me,  the  agent  in  Cape 
Haytien,  sent  a  cablegram,  saying  *Daim  (the  vessel) 
will  not  stop  at  San  Juan,  the  blockade  being  notified.'  " 

The  ship's  master  further  testified  that  on  the  out-' 
ward  voyage  at  each  port  he  had  warned  the  agent  of 
the  company  and  the  postal  department  that  he  would 
not  touch  at  Porto  Rico,  that  he  would  not  take  passen- 
gers for  that  port,  and  that  the  letters  would  be  re- 
turned to  St.  Thomas,  and  that  having  received  his  clear- 
ance papers  at  Puerto  Plata  at  half  past  five  o'clock  on 
the  evening  of  July  15,  he  did  not  leave  until  six  o'clock 
in  the  morning  of  July  16,  as  he  did  not  wish  to  find 
himself  ut  night  along  the  coast  of  Porto  Rico. 

The  ship  was  a  large  and  valuable  one,  belonging  to 
a  great  steamship  company  of  world-wide  reputation; 
she  was  on  her  return  voyage  laden  with  tobacco,  sugar, 
and  other  products  of  that  region;  she  had  no  cargo, 
passengers  or  mail  for  San  Juan;  she  had  arrived  off 
that  port  in  broad  daylight,  intentionally  according  to 
the  captain ;  her  regular  itinerary  on  her  return  to 
France  would  have  taken  her  from  Port  au  Prince  to 
San  Juan,  and  from  San  Juan  to  St.  Thomas,  and  thence 
to  Havre,  but  as  San  Juan  was  blockaded  and  she  had 
been  warned  off,  and  couhl  not  lawfully  stop  there,  her 
route  was  from  Port  au  Prince  to  St.  Thomas,  which  led 
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her  directly  by  and  not  many  miles  from  the  port  of  San 
Juan. 

The  only  possible  motive  which  could  be  or  is  assigned 
for  her  to  attempt  to  break  the  blockade  is  that  the  con- 
signee at  San  Juan  cabled  the  captain  at  Cape  Haytien, 
^  that  he  must  stop  at  San  Juan  and  take  fifty  first-class 
passengers."  At  this  time  the  fleet  of  Admiral  Cervera 
had  been  destroyed;  Santiago  had  fallen;  and  the  long 
reign  of  Spain  in  tile  Antilles  was  drawing  to  an  end. 
Doubtless  the  transportation  of  fifty  first-class  passen- 
gers would  prove  remunerative,  especially  as  some  of 
them  might  be  Spanish  officials,  and  Spanish  archives 
and  records,  and  treasure,  might  accompany  them  if 
they  escaped  on  the  ship.  It  is  forcibly  argued  that  these 
are  reasonable  inferences,  and  afford  a  sufficient  motive  for 
the  commission  of  the  offense.  But  as,  where  the  guilty 
intent  is  establisned,  the  lack  of  motive  cannot  in  it^^clf 
overthrow  it,  so  the  presence  of  motive  is  not  in  itself 
sufficient  to  supply  the  lack  of  evidence  of  intent.  Now, 
in  this  case,  the  captain  not  only  testified  that  he  an- 
swered the  cable  to  the  effect  that  he  should  not  stop  at 
San  Juan,  but  the  purser  explicitly  stated  that  the  agent 
at  Cape  Haytien  sent  the  telegram  for  the  captain,  spe- 
cifically notifying  the  agent  at  San  Juan  that  the  ship 
would  not  stop  there,  the  blockade  having  been  notified. 
It  is  true  that  the  cablegram  was  not  produced,  but  this 
was  not  to  be  expected  in  taking  the  depositions  in  pre- 
paratoriOy  and  that  of  the  agent  at  Cape  Haytien.  There 
is  nothing  in  the  evidence  to  the  contrary,  and  under 
the  liberalitv  of  the  rules  of  evidence  in  the  administra- 
tion  of  the  civil  law,  we  must  take  this  as  we  find  it,  and, 
as  it  stands,  the  argument  that  a  temptation  was  held 
out  is  answered  by  the  evidence  that  it  was  resisted. 

Such  being  the  situation,  and  the  evidence  of  the 
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ship's  officers  being  explicit  that  the  vessel  was  on  her 
way  to  St.  Thomas  and  had  no  intention  of  running  into 
San  Juan,  the  decree  in  her  favor  must  be  affirmed  on 
the  merits. 

THB  8TERT. 
(4  RoblD8on*s  Admiralty  Reports,  53.) 

INLAND    NAVIGATION    THROUGH    NEUTRAL    TERRITORY     NOT 

AFFECTED    BT  BLOCKADE. 

Judgment 

Sir.  W.  Scott. — This  is  a  question  arising  out  of  the 
blockade  of  Amsterdam,  respecting  goods  put  on  board 
in  a  port  of  the  Texel,  for  the  very  purpose  of  being 
sent  to  London,  without  any  interruption  of  the  voyage, 
but  conveyed  out  of  Holland  to  Embden,  by  the  means  of 
the  canal  navigation,  as  I  understand  it.  The  question 
is,  whether  this  is  to  be  considered  as  a  breach  of  the 
blockade?  A  blockade  may  be  of  different  descriptions. 
The  blockade  of  Amsterdam  which  was  imposed  on  the 
part  of  this  country,  was  from  the  nature  of  our  situa- 
tion, a  mere  maritime  blockade,  effected  by  force  oper- 
ating only  at  sea.  As  far  as  that  force  could  be  applied, 
it  was  indubitably  a  good  and  legal  blockade;  but  as 
to  an  interior  navigation,  how  is  it  a  blockade  at  all? 
Where  is  the  blockading  power?  Let  us  suppose  the 
case  of  the  blockading  of  Havre — Can  it  be  said,  that,  by 
the  maritime  blockade  of  the  Seine,  the  interior  access 
to  Havre  is  blockaded,  so  that'goods  belonging  to  a  neu- 
tral subject  sent  from  Paris  to  Havre,  could  be  held 
subject  to  confiscation  by  virtue  of  the  blockade?  It  is 
argued,  that  if  this  course  of  trade  is  allowed,  the  ob- 
ject of  the  blockade,  w^hich  is  to  distress  the  trade  of 
Holland,  will  be  defeated.  If  that  is  the  consequence, 
all  that  can  be  said  is,  that  it  is  an  unavoidable  conse* 

44 
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quence.  It  must  be  imputed  to  the  nature  of  the  thing 
which  will  not  admit  of  an  effectual  remedy  of  this  spe- 
cies. This  Court  cannot,  on  that  ground,  take  upon 
itself  to  say,  that  a  legal  blockade  exists,  where  no  ac- 
tual blockade  can  be  applied.  In  the  very  notion  of  a 
complete  blockade  it  is  included,  that  the  besi^ng  force 
can  apply  its  power  to  every  point  of  the  blockaded 
state.  If  it  cannot,  it  is  no  blockade  of  that  quarter 
where  its  power  cannot  be  brought  to  bear;  and  where 
such  a  partial  blockade  is  undertaken,  it  must  be  pre- 
sumed that  this  is  no  more  than  what  was  foreseen  by 
the  blockading  state,  which  nevertheless  thought  proper 
to  impose  it  to  the  extent  to  which  it  was  practicable. 
The  commerce  though  partially  open,  is  still  subjected 
to  a  pressure  of  difficulties  and  inconvenience:  To  cut 
off  the  power  of  immediate  export  and  import  from  the 
ports  of  Holland,  is  of  itself  no  insignificant  operation, 
although  it  may  not  be  possible  to  exclude  them  from 
(he  benefit  of  an  inland  communication.  If  the  block- 
ade be  rendered  imperfect  by  this  construction,  it  must 
be  ascribed  to  the  physical  impossibility  of  the  measure, 
by  which  the  extent  of  its  legal  pretensions  is  unavoid- 
ablv  limited. 

In  laying  down  this  rule  as  applicable  to  the  present 
case,  I  proceed  upon  the  supposition,  that  this  w^as  a 
real  inland  navigation  and  not  a  navigation  over  the 
Watt,  the  character  of  which  might  be  subject  to  a  dif- 
fcrent  signification ;  conceiving  this  to  be  a  cargo  which 
had  gone  to  Embden  on  neutral  account,  by  an  internal 
canal  navigation,  where  no  blockade  existed,  I  shall 
hold  it  free  of  all  consequences  of  blockade;  allowing 
the  captors  their  necessary  expenses,  upon  the  particu- 
lar facts  of  the  case. 
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THE  FRAU  ILSABE. 
(4  Robinson's  Admiralty  Reports,  62.) 

EXTENT   OF   BLOCKADE. 

This  was  a  case  of  a  cargo  taken  on  a  voyage  from 
Hamburgh  to  Antwerp,  September,  1799,  and  proceeded 
against,  for  a  breach  of  the  blockade  of  Holland. 

Judgment, 

Sir  W.  Scott. — ^Antwerp  is  certainly  no  part  of  Hol- 
land; and  with  respect  to  the  Scheldt,  it  is  not  within 
the  Dutch  territory,  but  rather  a  continuous  river,  di- 
viding Holland  from  the  adjacent  country.  And  though 
by  treaties  with  the  Dutch,  made  in  favour  of  the  Dutch, 
we  have  considered  the  Scheldt  as  shut  up,  and  appro- 
priated to  the  use  of  Holland,  yet  those  treaties  being 
extinguished  by  our  present  war  with  Holland,  it  is  too 
much  to  say,  that  It  is  at  this  time  to  be  l^ally  regarded 
as  standing  upon  that  footing,  particularly  for  the  pur- 
pose of  a  blockade,  which  is  to  act  upon  the  interests  of 
other  states,  who  might  be  no  parties  to  those  treaties, 
even  when  they  did  exist.  If  the  government  had  noti- 
fied in  express  terms  that  the  blockade  was  to  include 
the  Scheldt,  which  they  might  certainly  have  done  (for 
it  was  just  as  lawful  to  blockade  the  ports  of  Flanders 
as  those  of  Holland),  I  should,  of  course,  have  enforced 
the  rule  so  prescribed;  but  no  signification  being  made, 
I  do  not  think  mvself  authorized  to  hold  the  Scheldt  to 
be  now  necessarily  included  in  the  blockade  of  Holland. 

THE  PETERHOFF. 
(6  WALLACE,  88.) 

THE    EXTENT    OF   A   BLOCKADE. 

The  Chief  Justice  delivered  the  opinion  of  the  Court. 
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This  case  is  of  much  interest.  It  was  very  thoroughly 
argued,  and  has  been  attentively  considered. 

The  Peterhoflf  was  captured  near  the  island  of  St. 
Thomas,  in  the  West  Indies,  on  the  25th  of  February, 
1863,  by  the  United  States  steamship  Vanderbilt.  She 
was  fully  documented  as  a  British  merchant  steamer, 
bound  from  London  to  Matamoras,  in  Mexico,  but  was 
seized,  without  question  of  her  neutral  nationality,  upon 
suspicion  that  her  real  destination  was  to  the  blockaded 
coast  of  the  States  in  rebellion,  and  that  her  cargo  con- 
sisted, in  part,  of  contraband  goods. 

The  evidence  of  the  record  satisfies  us  that  the  voyage 
of  the  Peterhoff  was  not  simulated.  She  was  in  the 
proper  course  of  a  voyage  from  London  to  Matamoras. 
Iler  manifest,  shipping  list,  clearance,  and  other  custom 
house  papers,  all  show  an  intended  voyage  from  one  port 
to  the  other.  And  the  preparatory  testimony  fully  cor- 
roborates the  documentary  evidence. 

Nor  have  we  been  able  to  find  anything  in  the  record 
which  fairly  warrants  a  belief  that  the  cargo  had  any 

other  direct  destination.    All  the  bills  of  lading  show 

shipments  to  be  delivered  oflf  the  mouth  of  the  Rio 

Grande,  into  lighters,  for  Matamoras.     And  this  w^s 

the  usual  course  of  trade.     Matamoras  lies  on  the  Rio 

Grande,  forty  miles  from  its  mouth ;  and  the  Peterhoflf's 

draught  of  water  would  not  allow^  her  to  enter  the  river. 

She  could  complete  her  voyage,  therefore,  in  no  other 

way  than  by  the  delivery  of  her  cargo  into  ligthers  for 

conveyance  to  the  port  of  destination. 

It  is  true  that,  by  these  lighters,  some  of  the  cargo 

might  be  conveyed  directly  to  the  blockaded  coast ;  but 

there  is  no  evidence  which  warrants  us  in  saying  that 

such  conveyance  was  intended  by  the  master  or  the 

shippers. 
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We  dismiss,  therefore,  from  consideration,  the  claim, 
sugested  rather  than  urged  in  behalf  of  the  government, 
that  the  ship  and  cargo,  both  or  either,  were  destined  for 
the  blockaded  coast. 

But  it  was  maintained  in  argument  (1)  that  trade 
with  Matamoras,  at  the  time  of  the  capture,  was  made 
unlawful  by  the  blockade  of  the  mouth  of  the  Rio 
'Grande;  and  if  not,  then  (2)  that  the  ulterior  destina- 
tion of  the  cargo  was  Texas  and  the  other  states  in 
rebellion,  and  that  the  ulterior  destination  was  in 
breach  of  the  blockade. 

We  agree  that,  so  far  as  liability  for  infringement 
of  blockade  is  concerned,  ship  and  cargo  must  share  the 
same  fate.  The  owners  of  the  former  were  owners  also 
of  part  of  the  latter;  the  adventure  was  common;  the 
destination  of  the  cargo,  ulterior  as  well  as  direct,  was 
known  to  the  owners  of  the  ship,  and  the  voyage  was  un- 
dertaken to  promote  the  objects  of  the  shippers.  There 
is  nothing  in  this  case  as  in  that  of  the  Springbok  to 
distinguish  between  the  liability  of  the  ship  and  that 
of  the  merchandise  it  conveyed. 

We  proceed  to  inquire,  therefore,  whether  the  mouth 
of  the  Rio  Grande  was,  in  fact,  included  in  the  blockade 
of  the  rebel  coast? 

It  must  be  premised  that  no  paper  or  constructive 
blockade  is  allowed  by  international  law.  When  such 
blockades  have  been  attempted  by  other  nations,  the 
United  States  have  ever  protested  against  them  and  de- 
nied their  validity.  Their  illegality  is  now  confessed  on 
all  hands. 

It  was  solemnly  proclaimed  in  the  Declaration  of 
Paris  of  1856,  to  which  most  of  the  civilized  nations  of 
the  world  have  since  adhered ;  and  this  principle  is  no- 
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This  case  is  of  much  interest.  It  was  very  thoroughly 
argued,  and  has  been  attentively  considered. 

The  Peterhoflf  was  captured  near  the  island  of  St 
Thomas,  in  the  West  Indies,  on  the  25th  of  February, 
1863,  by  the  United  States  steamship  Vanderbilt.  She 
was  fully  documented  as  a  British  merchant  steamer, 
bound  from  London  to  Matamoras,  in  Mexico,  but  was 
seized,  without  question  of  her  neutral  nationality,  upon 
suspicion  that  her  real  destination  was  to  the  blockaded 
coast  of  the  States  in  rebellion,  and  that  her  cargo  con- 
sisted, in  part,  of  contraband  goods. 

The  evidence  of  the  rei^ord  satisfies  us  that  the  voyage 
of  the  Peterhoflf  was  not  simulated.  She  was  in  the 
proper  course  of  a  voyage  from  London  to  Matamoras. 
Her  manifest,  shipping  list,  clearance,  and  other  custom 
house  papers,  all  show  an  intended  voyage  from  one  port 
to  the  other.  And  the  preparatory  testimony  fully  cor- 
roborates the  documentary  evidence. 

Nor  have  we  been  able  to  find  anything  in  the  record 
which  fairly  warrants  a  belief  that  the  cargo  had  any 

other  direct  destination.     All  the  bills  of  lading  show 

shipments  to  be  delivered  oflf  the  mouth  of  the  Bio 

Grande,  into  lighters,  for  Matamoras.     And  this  w^s 

the  usual  course  of  trade.    Matamoras  lies  on  the  Rio 

Grande,  forty  miles  from  its  mouth ;  and  the  PeterhoflTs 

draught  of  water  would  not  allow  her  to  enter  the  river. 

She  could  complete  her  voyage,  therefore,  in  no  other 

way  than  by  the  delivery  of  her  cargo  into  ligthers  for 

conveyance  to  the  port  of  destination. 

It  is  true  that,  by  these  lighters,  some  of  the  cargo 

might  be  conveyed  directly  to  the  blockaded  coast ;  but 

there  is  no  evidence  which  warrants  us  in  saying  that 

such  conveyance  was  intended  by  the  master  or  the 

shippers. 
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We  dismiss,  therefore,  from  consideration,  the  claim, 
sugested  rather  than  urged  in  behalf  of  the  government, 
that  the  ship  and  cargo,  both  or  either,  were  destined  for 
the  blockaded  coast. 

But  it  was  maintained  in  argument  (1)  that  trade 
with  Matamoras,  at  the  time  of  the  capture,  was  made 
unlawful  by  the  blockade  of  the  mouth  of  the  Rio 
'Grande;  and  if  not,  then  (2)  that  the  ulterior  destina- 
tion of  the  cargo  was  Texas  and  the  other  states  in 
rebellion,  and  that  the  ulterior  destination  was  in 
breach  of  the  blockade. 

We  agree  that,  so  far  as  liability  for  infringement 
of  blockade  is  concerned,  ship  and  cargo  must  share  the 
same  fate.  The  owners  of  the  former  were  owners  also 
of  part  of  the  latter;  the  adventure  was  common;  the 
destination  of  the  cargo,  ulterior  as  well  as  direct,  was 
known  to  the  owners  of  the  ship,  and  the  voyage  was  un- 
dertaken to  promote  the  objects  of  the  shippers.  There 
is  nothing  in  this  case  as  in  that  of  the  Springbok  to 
distinguish  between  the  liability  of  the  ship  and  that 
of  the  merchandise  it  conveyed. 

We  proceed  to  inquire,  therefore,  whether  the  mouth 
of  the  Rio  Grande  was,  in  fact,  included  in  the  blockade 
of  the  rebel  coast? 

It  must  be  premised  that  no  paper  or  constructive 
blockade  is  allowed  by  international  law.  When  such 
blockades  have  been  attempted  by  other  nations,  the 
United  States  have  ever  protested  against  them  and  de- 
nied their  validity.  Their  illegality  is  now  confessed  on 
all  hands. 

It  was  solemnly  proclaimed  in  the  Declaration  of 
Paris  of  1856,  to  which  most  of  the  civilized  nations  of 
the  world  have  since  adhered ;  and  this  principle  is  no- 
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where  more  fully  recognized  than  in  our  own  country, 
though  not  a  party  to  that  declaration. 

What  then  was  the  blockade  of  the  rebel  states?  The 
president's  proclamation  of  the  19th  April,  1862,  de- 
clared the  intention  of  the  government  "to  set  on  foot  a 
blockade  of  the  ports"  of  those  states,  "by  posting  a  com- 
I>etent  force  so  as  to  prevent  the  entrance  or  exit  of  ves- 
sels." And,  in  explanation  of  this  proclamation,  foreign 
governments  were  informed  "that  it  was  intended  to 
blockade  the  whole  coast  from  the  Chesapeake  Bay  to 
the  Rio  Grande." 

In  determining  the  question  whether  this  blockade 
was  intended  to  include  the  mouth  of  the  Rio  Grande, 
the  treaty  with  Mexico,  in  relation  to  that  river,  must 
be  considered.  It  was  stipulated  in  the  5th  article  that 
the  boundarv  line  between  the  United  States  and  Mex- 
ico  should  commence  in  the  Gulf,  three  leagues  from 
land  opposite;  the  mouth  of  the  Rio  Grande,  and  run 
northward  with  the  middle  of  the  river.  And  in  the 
7th  article  it  was  further  stipulated  that  the  navigation 
of  the  river  should  be  free  and  common  to  the  citizens 
of  both  countries  without  interruption  by  either  without 
the  consent  of  the  other,  even  for  the  purpose  of  improv- 
ing the  navigation. 

The  mouth  of  the  Rio  Grande  was,  therefore,  for  half 
its  width,  within  Mexican  territory,  and,  for  the  pur- 
poses of  navigation,  was,  altogether,  as  much  Mexican 
as  American.  It  was  clear,  therefore,  that  nothing  short 
of  an  express  declaration  by  the  executive  would  war- 
rant us  in  ascribing  to  the  government  an  intention  to 
blockade  such  a  river  in  time  of  peace  between  the  two 
Rcpubhc8. 

It  is  supposed  that  such  a  declaration  is  contained  in 
the  president's  proclamation  of  February  18th,  1864, 
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Avhich  recites  as  matter  of  fact  that  the  port  of  Browns- 
ville had  been  blockaded,  and  declares  the  relaxation 
of  the  blockade.  The  argument  is  that  Brownsville  is 
situated  on  the  Texas  bank  of  the  Rio  Grande,  oppo- 
site Matamoras;  and  that  the  recital  in  the  proclama- 
tion that  Brownsville  had  been  blockaded  must  there- 
fore be  regarded  as  equivalent  to  an  assertion  that  the 
mouth  of  the  river  was  included  in  the  blockade  of  the 
coast.  It  would  be  difficult  to  avoid  this  inference  if 
Brownsville  could  only  be  blockaded  by  the  block- 
ade of  the  river.  But  that  town  mav  be  blockaded  also 
l)y  the  blockade  of  the  harbor  of  Brazos  Santiago  and 
Ihe  Boca  Chica,  which  were,  without  question,  included 
in  the  blockade  of  the  coast.  Indeed,  until  with  a  year 
prior  to  the  proclamation,  the  port  of  entry  for  the  dis- 
trict was  not  Brownsville,  but  Point  Isabel  on  that 
harbor ;  and,  in  the  usual  course,  merchandise  intended 
for  Brownsville  was  entered  at  Point  Isabel,  and  taken 
by  a  short  land  conveyance  to  its  destination. 

We  know  of  no  judicial  precedent  for  extending  a 
blockade  by  construction.  But  there  are  precedents  of 
great  authority  the  other  way. 

It  is  impossible  to  say,  therefore,  in  the  absence  of  an 
express  declaration  to  that  effect,  that  it  was  the  inten 
tion  of  the  government  to  blockade  the  mouth  of  the  Rio 
Orande.  And  we  are  the  less  inclined  to  say  it,  because 
Ave  are  not  aware  of  any  instance  in  which  a  belligerent 
has  attempted  to  blockade  the  mouth  of  the  river  or* 
harbor,  occupied  on  one  side  by  neutrals,  or  in  which 
such  a  blockade  has  been  recognized  as  valid  by  any 
court  administering  the  law  of  nations. 

The  only  case  which  lends  even  apparent  counte- 
nance to  such  a  doctrine,  is  that  of  The  Maria,  adjudged 
by  Sir  W.  Scott  in  1805.    The  cargo  in  litigation  had 
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been  conveyed  from  Bremen,  through  the  Weser  to 
Vare]»  near  the  mouth  of  the  Jade»  and  there  transshipped 
for  America.  The  mouth  of  the  Weser  was  then  block- 
aded, and  Sir  W.  Scott  held,  that  the  commerce  of  Bre- 
men, though  neutral,  could  not  be  carried  on  through 
the  Weser.  This,  he  admitted,  was  a  great  inconven- 
ience to  the  neutral  city,  which  had  no  other  outlet  to 
the  sea ;  but  it  was  an  incident  of  her  situation  and  of 
war.  It  happened  in  that  case  that  a  relaxation  of  the 
blockade  in  favor  of  Bremen  warranted  restitution. 
Otherwise  there  can  be  no  doubt  that  the  cai^o  would 
have  been  reluctantly  condemned. 

But  it  is  an  error  to  suppose  this  case  an  authority  for 
an  American  blockade  of  the  Rio  Grande,  affecting^  the 
commerce  of  Matamoras.  Counsel  were  mistaken  in 
the  supposition  that  only  one  bank  of  the  Weser  was 
occupied  by  the  French,  and  that  Bremen  was  on  the 
other.  Both  banks  were  in  fact  so  held,  and  the  block- 
ade was  warranted  by  the  hostile  possession  of  both. 
The  case  would  be  in  point  had  both  banks  of  the  Rio 
Grande  been  in  rebel  occupation. 

Still  less  applicable  to  the  present  litigation  is  the 
case  of  The  Zelden  Rust,  cited  at  bar.  That  was  not  a 
case  of  violation  of  blockade  at  all.  The  Zelden  Rust,  a 
neutral  vessel,  entered  the  Bay  or  River  De  Betancos, 
on  one  side  of  which  was  Ferrol,  and  on  the  other  Co- 
runna.  Counsel  argutni  on  the  supposition  that  Ferrol 
was  a  belligerent  and  Corunna  a  neutral  port,  whereas 
both  were  belligerent ;  and  the  cargo  w^as  condemned  on 
the  ground  of  actual  or  probable  destination  to  Ferrol, 
which  was  a  port  of  naval  equipment ;  though  nominally 
destined  to  Corunna,  also  a  port  of  naval  equipment, 
though  not  to  the  same  extent  as  Ferrol.  There  was  no 
blockade  of  the  river  or  of  either  town. 
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It  is  unnecessary  to  examine  other  cases  referred  to 
by  counsel.  It  is  sufficient  to  say  that  none  of  them 
support  the  doctrine  that  a  belligerent  can  blockade 
the  mouth  of  a  river,  occupied  on  one  bank  by  neutrals 
with  complete  rights  of  navigation. 

We  have  no  hesitation,  therefore,  in  holding  that  the 
mouth  of  the  Kio  Grande  was  not  included  in  the  block- 
ade of  the  ports  of  the  rebel  states,  and  that  neutral 
commerce  with  Matamoras,  except  in  contraband,  was 
entirely  free. 

If  we  had  any  doubt  upon  the  subject,  it  would  be  re- 
moved by  the  fact  that  it  was  the  known  and  constant 
practice  of  the  government  to  grant  clearances  for  Mat- 
amoras from  New  York,  on  condition  of  giving  bond 
that  no  supplies  should  be  furnished  to  the  rebels — a 
condition  necessarily  municipal  in  its  nature  and  inap- 
plicable to  any  clearance  for  a  foreign  port.  These 
clearances  are  incompatible  with  the  existence  of  the 
supposed  blockade. 

We  come  next  to  the  question  whether  an  ulterior 
destination  to  the  rebel  region^  which  we  now  assume 
as  proved,  affected  the  cargo  of  the  Peterhoff  with  lia- 
bility to  condemnation.  We  mean  the  neutral  cargo; 
reserving  for  the  present  the  question  of  contraband, 
and  questions  arising  upon  citizenship  or  nationality 
of  shippers. 

It  is  an  undoubted  general  principle,  recognized  by 
this  Court  in  the  case  of  The  Bermuda,  and  in  several 
other  cases,  that  an  ulterior  destination  to  a  blockaded 
port  will  infei^t  the  primary  voyage  to  a  neutral  port 
with  liabilitv  for  intended  violation  of  blockade. 

The  question  now  is  whether  the  same  consequence 
will  attend  an  ulterior  destination    to    a    belligerent 
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country  by  inland  conveyance.    And  upon  this  question 
the  authorities  seem  quite  clejir. 

During  the  blockade  of  Holland  in  1799,  goods  belong- 
ing to  Prussian  subjects  were  shipped  from  Edam,  near 
Amsterdam,  by  inland  navigation  to  Emden,  in  Han- 
over, for  transshipment  to  London.  Prussia  and  Han- 
over were  neutral.  The  goods  were  captured  on  the 
voyage  from  Emden,  and  the  cause  came  before  the 
British  Court  of  Admiralty  in  1801.  It  was  held  that 
the  blockade  did  not  aflfcvt  the  trade  of  Holland  carried 
on  with  neutrals  by  means  of  inland  navigation.  "It 
was,"  said  Sir  William  Scott,  "a  mere  maritime  block- 
ade effected  by  force  operating  only  at  sea."  He  admit- 
ted that  such  would  defeat,  partially  at  least,  the  object 
of  the  blockade,  namely,  to  cripple  the  trade  of  Holland, 
but  observed:  "If  that  is  the  conse<iuence,  it  must 
be  imputed  to  the  nature  of  the  thing  which  will  not 
admit  a  remedy  of  this  species.  The  court  cannot  on 
that  ground  take  upon  itself  to  say  that  a  legal  block- 
ade exists  where  no*  actual  blockade  can  be  applied.  * 
*  *  It  must  be,  nevertheless,  thought  proper  to  im- 
pose it  to  the  extent  to  which  it  was  practicable.*' 

The  same  principle  governed  the  decision  of  the  case 
of  The  Ocean,  made  also  in  1801.  At  the  time  of  her 
voyage  Amsterdam  was  blockaded,  but  the  blockade  had 
not  been  extended  to  the  other  ports  of  Holland.  Her 
cargo  consisted  partly  or  wholly  of  goods  ordered  by 
American  merchants  from  Amsterdam,  and  sent  thence 
by  inland  conveyance  to  Rotterdam,  and  there  shipped 
to  America.  It  was  held  that  the  convevance  from  Am- 
sterdam  to  Rotterdam,  being  inland,  was  not  affected 
by  the  blockade,  and  the  goods,  which  had  been  cap- 
tured, were  restored. 

These  were  cases  of  trade  from  a  blockaded  to  a  neu- 
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tral  country,  by  means  of  inland  navigation,  to  a  neutral 
port  or  a  port  not  blockaded.  The  same  principle  was 
applied  to  trade  from  a  neutral  to  a  blockaded  country 
by  inland  conveyance  from  the  neutraj  port  of  primary 
destination  to  the  blockaded  port  of  ulterior  destination 
in  the  case  of  the  Jonge  Pieter,  adjudged  in  1801. 
Goods  belonging  to  neutrals  going  from  London  to  Em- 
den,  with  ulterior  destination  by  land  or  an  •interior 
canal  navigation  to  Amsterdam,  were  held  not  liable 
to  seizure  for  violatioh  of  the  blockade  of  that  port.  The 
particular  goods  in  that  instance  were  condemned 
upon  evidence  that  they  did  not  in  fact  belong  to  neu- 
trals, but  to  British  merchants,  engaged  in  unlawful 
trade  with  the  enemy ;  but  the  principle  just  stated  was 
explicitly  affirmed. 

These  cases  fully  recognize  the  lawfulness  of  neutral 
trade  to  or  from  a  blockaded  country  by  inland  naviga- 
tion or  transportation.  They  assert  principles  without 
disregard  of  which  it  is  impossible  to  hold  that  inland 
trade  from  ilatamoras,  in  Mexico,  to  Brownsville  or 
Galveston,  in  Texas,  or  from  Brownsville  or  Galveston 
to  Matamoras,  was  affected  by  the  blockade  of  the  Texas 
coast. 

And  the  general  doctrines  of  international  law  lead 
irrisistibly  to  the  same  conclusion.  We  know  of  but  two 
exceptions  to  the  rule  of  free  trade  by  neutrals  with  bel- 
ligerents: the  first  is  that  there  must  be  no  violation  of 
blockade  or  siege;  and  the  second,  that  there  must  be 
no  conveyance  of  contraband  to  either  belligerent.  And 
the  question  we  are  now  considering  is,  "Was  the  cargo 
of  the  Peterhoff  within  the  first  of  these  exceptions?" 
We  have  seen  that  Matamoras  was  not  and  could  not  be 
blockaded;  and  it  is  manifest  that  there  was  not  and 
could  not  be  any  blockade  of  the  Texas  bank  of  the  Rio 
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Grande  as  against  the  trade  of  Matamoras.  No  block- 
ading vessel  was  in  the  river ;  nor  could  any  such  vessel 
ascend  the  river,  unless  supported  by  a  competent  mili- 
tary force  on  land. 

The  doctrine  of  The  Bermuda  case,  supported  by 
counsel  to  have  an  important  application  to  that  before 
us,  has,  in  reality,  no  application  at  all.  There  is  an  ob- 
vious arid  broad  line  of  distinction  between  the  cases. 
The  Bermuda  and  her  cargo  were  condemned  because 
engaged  in  a  voyage  ostensibly  for  a  neutral,  but  in  real- 
itv  either  directlv  or  bv  substitution  of  another  vessel, 
for  a  blockaded  port.  The  Peterhoff  was  destined  for  a 
neutral  port  with  no  ulterior  destination  for  the  ship, 
or  none  by  sea  for  the  cargo  to  any  blockaded  place. 
In  the  case  of  the  Bermuda,  its  cargo  destined  primarily 
for  Nassau  could  not  reach  its  ulterior  destination 
without  violating  the  blockade  of  the  rebel  ports;  in  the 
case  before  us  the  cargo,  destined  primarily  for  Mata- 
moras, could  reach  an  ulterior  destination  in  Texas 
without  violating  any  bloi*kade  at  all. 

We  must  say,  therefore,  that  trade,  between  London 
and  Matamoras,  even  with  intent  to  supply,  from  Mata- 
moras, goods  to  Texas,  violated  no  blockade,  and  cannot 
be  declared  unlawful. 

Trade  with  a  neutral  port  in  immediate  proximity  to 
the  territory  of  one  belligerent,  is  certainly  very  incon- 
A  enient  to  the  other.  Such  trade,  with  unrestricted  in- 
land commerce  between  such  a  port  and  the  enemy's 
territory,  impairs  undoubtedly  and  very  seriously  the 
^alue  of  a  blockade  of  the  enemy's  coast.  But  in  cases 
such  as  that  now  in  judgment,  we  administer  the  public* 
law  of  nations,  and  are  not  at  liberty  to  inquire  what  is 
for  the  particular  advantage  or  disadvantage  of  our 
own  or  another  country.    We  must  follow  the  lights  of 
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reason  and  the  lessons  of  the  masters  of  international 
jurisprudence. 

The  remedy  for  inconveniences  of  the  sort  just  men- 
tioned is  with  the  political  department  of  the  govern- 
ment. In  the  particular  instance  before  us,  the  Texas 
bank  of  the  Rio  Grande  might  have  been  occupied  by 
the  national  forces ;  or  with  the  consent  of  Mexico,  mili- 
tary possession  might  have  been  taken  of  Matamoras 
and  the  Mexican  bank  below.  In  either  course  Texan 
trade  might  have  been  entirely  cut  off.  Sufficient  rea- 
sons, doubtless,  prevailed  against  the  adoption  of  either. 
The  inconvenience  of  either,  at  the  time,  was  doubtless 
supposed  to  outweigh  any  advantage  that  might  be  ex- 
pected from  the  interruption  of  the  trade. 

What  has  been  said  sufBciently  indicates  our  judg- 
ment that  the  ship  and  cargo  are  free  from  liability  for 
violation  of  blockade. 

We  come  then  to  the  other  questions. 

Thus  far  we  have  not  thought  it  necessary  to  discuss 
the  question  of  actual  destination  beyond  Matamoras. 
Xor  need  we  now  say  more  upon  the  general  question 
than  that  we  think  it  is  a  fair  conclusion  from  the  whole 
evidence  that  the  cargo  was  to  be  disposed  of  in  Mexico 
or  Texas  as  might  be  found  most  convenient  and  profit- 
able to  the  owners  and  consignees,  who  were  either  at 
Matamoras  or  on  board  the  ship.  Destination  in  this 
case  becomes  specially  important  only  in  connection 
with  the  question  of  contraband. 


THE  NEWFOUNDLAND. 
(176  U.  8.,  97.) 

BREACH  OF  BLOCKADE. 


Mr.  Justice  Kenna  delivered  the  opinion  of  the  court. 
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"We  will  now  look  into  the  character  and  conduct  of 
the  Newfoundland  to  see  whether  her  presence  off  Ha- 
vana is  consistent  with  innocent  intent. 

"She  is  a  small  steamship,  lately  employed  in  the  seal- 
ing business.    She  sailed  from  Halifax,  July  9,  loaded 
with  a  cargo  of  provisions,  under  command  of  Captain 
Malcolm,  who  was  employed  for  that  voyaga     She  had 
two  clearances,  one  for  Kingston  and  one  for  Vera  Cruz. 
Commander  Mackenzie  testifies  that  it  is  not  the  prac- 
tice of  any  American  custom  house  to  give  two  clear- 
ances.   Captain  Malcolm  says  that  this  is  not  unusual 
in  Halifax,  and  that  he  has  generally  had  separate  clear- 
ances for  separate  ports,  sometimes  five  or  six,  whenever 
he  had  cargo  for  each.    We  have  no  statute  prescribing 
any  regulation  on  this  subject,  and  w^henever  a  ship 
has  separate  cargo  for  separate  ports  I  can  see  no  reason 
why  she  should  not  have  a  clearance  for  each,  and  I  am 
infornuHl  that  it  is  the  custom  at  this  port  to  give  such 
separate  clearanc^es.    While  I  cannot  hold  that  separate 
clearances   for    Kingston   and   vera  Cruz  were  in   theni- 
selv(*s  suspicious,  it  is  a  cause  of  grave  and  just  suspi- 
cion that  her  real  and  primary  destination  was  to  neith- 
er of  those  ports,  as  subse<iuent  events  proved.    Captain 
MalcoliUj^in  his  t(*stimony  in  pre  para  torio,  said  that  his 
verbal  instructions  were  to  sail  for  Caibairien  or  Sagna 
la  Grande,  and  if  those  ports  were  blockaded  to  go  to 
Kingston  and  cable  for  orders.    For  reasons,  into  which 
it  is  not  the  province  of  this  Court  to  inquire,  neither 
Sagua  nor  Caibairien  were  included  among  the  ports 
blockaded  under  the  pro(*lamation  of  the  President,  and 

he  had  the  right  to  go  to  either. 

Whether  in  so  doing  without  proper  clearances  he 

would  have  incurred  penalties  under  the  municipal  reg- 
ulations of  Great  Britain  or  of  Spain  is  not  within  the 
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scope  of  this  inquiry,  certain  it  is  that  he  would  have 
committed  no  offense  cognizable  here. 

"Taking  his  course  to  the  southward,  he  next  appears 
oflf  Neuvitas,  where  he  is  boarded  by  Lieutenant  Titus, 
of  the  U.  S.  S.  Badger,  and  is  informed  by  him  that  the 
whole  coast  of  Cuba  is  blockaded.  The  case  is  not  pre- 
sented in  an  aspect  which  requires  any  determination 
of  the  question  whether  that  sort  of  a  blockade  was  ef- 
fective or  legal,  as  he  did  not  go  to  either  Sagua  or 
Caibairien  for  the  purpose  of  testing  its  validity,  which 
he  might  well  have  done.  According  to  his  testimony  ni 
prcparatorio,  and  it  is  repeated  in  this  hearing,  he  aban- 
doned all  thought  of  entering  either  of  those  ports  upon 
hearing  that  they  were  blockaded.  His  course,  then, 
should  have  been  around  the  eastern  end  of  the  island  of 
Cuba  to  Kingston,  by  way  of  Cape  Maysi,  for  the  course 
around  the  western  end,  by  Cape  Antonio,  was  nearly 
a  thousand  miles  further.  In  these  days  of  sharp  com- 
petition intelligent  men  do  not  take  such  long  detours 
in  the  prosecution  of  legitimate  business.  The  explana- 
tion given  is  that  he  wanted  to  satisfy  his  charterers  by 
showing  them  that  he  had  passed  by  the  port  to  which 
he  was  directed  to  go,  and,  further,  that  he  apprehend- 
ed that  he  would  subject  himself  to  suspicion  by  chang- 
ing his  course  at  that  time.  The  answer  to  this  is  ob- 
vious. His  charterers  diti  not  instruct  him  to  go  by 
the  ports  of  Sagua  and  Caibairien,  but  to  go  to  them, 
and  if  he  did  not  intend  to  do  that  his  proceeding  in 
that  direction  was  such  a  futile,  time-consuming  and 
coal-consuming  venture  that  it  staggers  credulity  to  ac- 
cept it  as  the  true  reason;  nor  does  the  other  reason 
seem  much  more  satisfactory.  There  was  nothing  un- 
lawful in  his  setting  out  for  Sagua  or  any  other  open 
port  in  Cuba,  and  if,  after  information  of  the  blockade, 
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it  became  necessary  to  change  his  course  in  order  to  go 
by  the  shortest  route  to  Kingston^  his  contingent  desti- 
nation, there  would  have  been  no  risk  in  disclosing  the 
truth.  In  this,  as  in  most  of  the  affairs  of  life,  the 
straightforward  course  would  have  been  the  wisest 
course.  That  it  was  not  taken  suggests  the  conclusion 
that  neither  Sagua  nor  Caibairien  was  the  real  destina- 
tion. It  appears  from  the  testimony  that  neither  at 
the  time  of  capture  nor  afterwards  was  anything  ever 
heard  about  Sagua  or  Caibairien  until  it  came  out  in  the 
( xamination  of  Captain  Malcolm  before  the  prize  com- 
missioners. None  of  the  other  officers  of  the  ship  appear 
to  have  known  about  it  The  mate  seems  to  have  thought 
that  they  were  going  to  Vera  Cruz.  In  the  engineer's 
log  there  appears  every  day  from  July  9th  to  July  18th, 
inclusive,  a  line  at  the  top  of  the  page  containing  the 

w  ords,  *from  Halifax  to  Vera  Cruz  and Cuba.'    The 

word  *  Kingston  *  is  written  over  and  partially  obliter- 
atcH  the  word  *  Cuba/  evidently  intended  to  be  filled  in. 
'Uavana'  would  al)out  fill  it.  The  engineer  appeared  to 
be  the  most  intelligent  man  on  the  ship  after  the  master. 
From  the  entry  on  his  log  it  is  plain  that  he  knew^  that 
the  ship's  destination  was  Cuba,  and  there  w^ould  seem 
to  be  no  good  reason  why  the  name  of  the  port  should 
have  been  left  blank  if  it  was  Sagua  or  any  other  open 
port.  In  the  absence  of  an/  testimony  confirming  the 
master's  statement  that  his  instructions  were  to  go  to 
Sagua  or  Caibairien,  and  there  being  nothing  in  his  con- 
duct showing  that  that  was  his  destination,  and  his  ap- 
pearance before  Havana  is  therefore  not  satisfactorily 
explained. 

"Lieutenant  Culver,  of  the  Mayflower,  w^ho  boarded 
her,  says  that  when  he  asked  Captain  Malcolm  w^here  he 
was  bound  he  was  very  vague  in  his  replies,  sometimes 
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saying  Kingston  and  sometimes  saying  Vera  Cruz,  and 
when  asked  whether  he  was  shaping  his  course  by  way 
of  Cape  San  Antonio  he  replied  that  he  hadn't  made  up 
his  mind.  In  the  same  conversation  he  said  he  had  been 
making  eight  knots  an  hour  from  the  time  he  was  board- 
ed by  the  Tecumseh  at  the  time  of  overhauling.  To  Com- 
mander Mackenzie,  on  the  Mayflov/er,  he  said  he  was 
making  for  Vera  Cruz,  if  he  had  coal  enough,  and  then 
to  Kingston.  If  he  did  not  have  enough  coal,  he  was 
going  to  Kingston  in  order  to  take  on  coal.  To  Lieuten- 
ant Pratt,  the  prize  master  on  the  voyage  up  to  Charles- 
ton, he  said  that  he  was  bound  for  Vera  Cruz. 

"Captain  Malcolm  says,  in  his  testimony,  that  his  in- 
s^tructions  were  to  go  to  Kingston  if  he  found  the  ports 
of  Sagua  and  Caibairien  blockaded,  and  from  there  he 
Avas  to  cable  for  instructions,  and  that  Kingston  was 
his  destination;  that  he  had  plenty  of  coal  to  get  to 
Kingston,  but  not  enough  to  go  to  Vera  Cruz  and  then 
Kingston. 

"It  must  be  conceded  that  there  is  no  proof  of  any 
attempt  to  enter  the  port  of  Havana — that  is  to  say,  no 
witness  has  testified  to  seeing  her  heading  that  way.  It 
must  also  be  admitted  that  the  testimony  as  to  loitering 
falls  very  far  short  of  the  proof  offered  in  the  Neutral- 
itet,  the  Apollo,  the  Charlotte  Christine,  the  Gute  Er- 
wartung,  the  cases  relied  on  by  the  government." 

The  application  of  a  more  stringent  rule  to  the  New- 
foundland than  was  applied  in  those  cases  was  justified 
by  the  Court  on  the  ground  that  steam  vessels  have 
greater  power  of  eluding  blockades  than  sailing  vessels 
possess. 

The  conclusion  of  the  Court  was  that  the  evidence  es- 
tablished that  the  ship  was  loitering  about  the  coast 

45 
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seeking  an  opoprtunity  to  violate  the  blockade.  Con- 
(*edingy  arguendo,  that  this  was  enough  for  her  condem- 
nation, we  think  the  fact  is  very  disputable.  It  is  based 
upon  the  ship's  nearness  to  the  coast,  the  slowness  of  her 
movements  deduced  from  her  position  when  the  Tecum- 
seh  boarded  her  and  when  the  Mayflower  captured  her, 
and  the  taking  of  a  longer  route  to  Kingston  than  might 
have  been  selected. 

These  circumstances  may  be  explained  consistently 
with  innocence.  Against  them  the  fact  remains  that  she 
made  no  attempt  to  enter  any  Cuban  port.  She  sailed 
by  Caibairien.  She  sailed  by  Sagua,  although  a  rail- 
road  connected  it  with  Havana,  and  made  it  inviting  to 
contraband  enterprise.  And  she  had  sailed  beyond  Ha- 
vana when  she  was  captured.  But  it  is  argued  she  must 
have  loitered,  and  with  guilty  intention  because  she  ran 
only  twelve  miles  in  three  hours,  when  she  ought  to  have 
run  twenty-four  miles. 

In  this  conclusion  there  are  disputes  of  fact  as  well  as 
disputes  of  inference.  It  depends  upon  the  time  it  was 
and  where  she  was  when  the  Tecumseh  boarded  her — the 
time  it  was  and  where  she  was  when  the  Mayflower  seized 
her  ;'and  granting  a  decision  of  these  as  contended  for  by 
the  government,  there  are  the  elements  of  a  varying 
course  in  the  night  and  the  retarding  influence  of  the 
current  to  account  for  the  time. 

The  fact  of  going  around  Cuba  to  Kingston  instead  of 
turning  back  when  she  was  boarded  by  the  Tecumseh,  is 
from  our  present  view  not  completely  accounted  for. 
But  our  situation,  it  must  be  remembered,  was  not  Cap- 
tain Malcolm's  situation.  It  w^as  his  view,  he  testified, 
of  his  duty  to  his  employers.  It  was  his  way  to  avoid 
exciting  the  suspicion  of  the  officers  of  the  Tecumseh ; 
and  in  another  place,  without  peril  or  responsibility  for 
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that  OP  some  other  decision,  we  are  not  prepared  to  say 
that  it  is  necessarily  proof  of  guilt.  After  experience  it 
is  often  easy  to  see  that  something  else  should  have  been 
done  than  that  which  was  done,  but  judging  Captain 
Malcolm  in  his  situation,  was  there  not  presented  to  him 
a  fair  conflict  of  reasons?  It  is  very  certain,  if  doubt 
came  to  him  what  to  do,  he  would  avoid  the  hazard  of 
the  seizure  of  his  ship  at  the  comparatively  small  sacri- 
fice of  the  coal  and  time  which  would  be  consumed  by 
going  to  Kingston  the  longer  way. 

It  is  further  urged  that  when  the  Newfoundland  was 
seen  and  pursued  by  the  Mayflower  she  had  not  her 
usual  lights  displayed.  This,  the  Distri<!t  Court  said, 
the  testimony  left  in  reasonable  doubt.  "While  it  is 
probable,"  it  was  said,  "that  the  masthead  light,  if  burn- 
ing and  not  screened,  would  have  been  visible  to  Ensign 
Pratt  at  the  time  he  described  the  small  light,  he  does 
not  say  with  certainty  that  it  would  have  been,  there 
being  but  a  narrow  limit  of  possibility."  The  limit  was 
as  narrow  to  all  other  officers  of  the  pursuing  vessel 
and  the  possibilities  it  afforded  must  be  considered  as 
at  least  balanced  by  the  positive  testimony  of  all  on 
board  of  the  Newfoundland,  including  the  sailor  who  lit 
them  at  the  usual  hour,  and  the  fact  that  they  were  all 
burning  when  she  was  overhauled. 

But  it  may  be  said  that  the  ship  has  too  many  sus- 
picious circumstances  to  account  for,  and  that  we  over- 
look the  probative  strength  arising  from  their  number 
and  their  concurrence;  that  if  each  one  standing  alone 
can  be  explained,  all  together  unerringly  point  to  the 
guilt  of  the  ship.  We  appreciate  the  force  of  the  argu- 
ment but  cannot  carry  it  so  far.  And  yet  we  have  no 
desire  to  impair  the  effectiveness  of  blockades  by  declar- 
ing a  more  indulgent  rule  than  that  of  prior  cases  nor 
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l)ermit  experiment  with  opportunities  to  break  into 
blockaded  ports.  But  there  should  be  some  tangible 
proof  of  such  intention — a  more  definite  demonstration 
than  this  rec^ord  exhibits.  As  we  have  already  seen,  the 
k»arned  trial  judge  was  constrained  to  say  "that  the  tes- 
timony as  to  loitering  falls  very  short  of  the  proof  of- 
fered in  the  Neutralitet,  the  Apollo,  the  Charlotte  Chris- 
tine, the  Gute  Erwartung,  the  cases  relied  on  by  the 
government.  Their  application,  however,  to  the  case  at 
bar,  whose  facts  *•  fall  far  short  "  of  their  facts,  is  insist- 
ed on  be(*ause  of  the  diflFerence  between  the  power  of 
steam  vessels  and  the  power  of  sailing  vessels.  Un- 
doubtedly there  is  a  difference,  but  if  steam  has  in- 
creased the  power  of  blockade  runners,  it  has  increased 
in  greater  degree  when  conjoined  with  the  range  of 
modern  ordnance,  the  power  of  blockade  defenders.  We 
recently  had  occasion  to  consider  their  power  and  decide 
that  a  single  modern  cruiser  might  make  a  blockade  ef- 
fective.   The  Olinde  Rodriguez,  174  U.  S.,  510. 

The  qu(?stion  in  this  case,  then,  is  as  to  the  adequacy 
of  the  proof,  and  we  do  not  think  it  attains  that  d^ree 
which  affords  a  reasonable  assurance  of  the  justice  of 
the  sentence  of  forfeiture.  It  raises  doubts  and  susj^i- 
cions — makes  probable  cause  for  the  capture  of  the 
ship  and  justification  of  her  captors,  but  not  forfeiture. 
The  Olinde  Rodriguez,  supra. 

It  follows,  therefore,  that  the  decree  of  the  District 
Court  must  be  reversed  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  restoring  the  vessel  and  cargo, 
or  if  they  have  be<*n  sold,  the  proceeds  of  the  sale,  but 
without  damages  or  costs,  and  it  is  so  ordered. 


CHAPTER  IV. 

VISIT  AND  CAPTUEE. 

Just  SO  long  as  contraband  of  war  belonging  to  neu- 
trals, if  destined  (or  an  enemy  port,  may  be  captured, 
the  right  of  visit  and  search  under  some  form  will  very 
probably  continue.  There  must  be  some  way  of  ascer-^ 
taining  whether  the  ship  is  really  neutral  or  not,  and,  if"*  •••«*■ 
neutral,  whether  or  not  it  has  in  its  cargo  contraband  of 
war.  The  neutral  flag  might  of  course  be  taken  as  con- 
clusive evidence  of  the  character  of  the  ship  and  also 
that  the  cargo  contained  no  contraband  of  war,  but  the 
risk  to  belligerents,  unless  provision  were  made  for  care- 
ful inspection  by  agents  of  the  belligerents  or  by  the 
neutral  governnienta,  before  their  ships  clear,  would  be 
so  great  that  tlie  rule  is  not  likely  to  be  adopted  in  the 
near  future.  Apart  from  treaty,  the  right  does  not  exist 
in  time  of  peace.  Though  several  attempts  Iiave  been 
made  to  assert  the  right  when  the  nation  asserting  it 
was  not  at  war,  tlie  practice  is  not  sanctioned  by  inter-  * 

national  law.  During  the  early  part  of  the  nineteenth 
tentury  it  was  contended  that  the  right  existed  in  time 
of  peace  for  the  purpose  of  breaking  up  the  »\aw  trade. 
As  the  slave  trade  is  not  likely  to  be  revived,  this  conten- 
tion is  of  historical  interest  merely. 

Though  some  have  attempted  to  separate  the  right  of 
visit  from  tlie  right  of  search,  these  rights  are,  for  prac- 
tictil  purposes,  really  inseparable.  Unless  by  agreement, 
there  is  no  right  upon  the  part  of  a  belligerent  to  visit  Ki«hto»Tidt 
a  ship,  if  there  is  not  also  the  right  to  examine  her  pa^r"^***^'? 
pers  in  order  to  ascertain  wliether  or  not  she  is  bona  fide 
neutral,  and,  if  these  are  suspicious,  to  search  the  cargo 
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for  contraband  goods  and  thus  satisfy  himself  as  to 
whether  or  not  there  is  suificient  cause  for  sending  her 
to  a  prize  court. 

The  right  exists  as  against  all  merchant  vessels  of  a 

neutral,  but  not  as  against  its  public  vessels.     In  the 

LK^rd  8t»w.u*.    language  of  Lord  Stowell,    "the    right  of  visiting  and 

searching  merchant  vessels  on  the  high  seas,  whatever 
be  the  ships,  whatever  be  the  cargoes,  and  whatever  be 
the  destinations,  is  an  incontestible  right  of  the  lawfully 
commissioned  ships  of  a  belligerent  nation;  because,  till 
they  are  visited  and  Searched  it  does  not  appear  what 
the  ships  or  cargoes  or  destinations  are,  and  it  is  for  the 
purpose  of  ascertaining  these  points  that  the  necessity 
of  this  right  of  visitation  and  search  exists.  The  right 
is  so  clear  in  principle  that  no  man  can  deny  it  who 
admits  the  right  of  maritime  capture;  because  if  you  are 
not  at  liberty  to  ascertain  by  sufficient  inquiry  wheth- 
er there  is  property  that  can  be  legally  captured,  it  is 
impossible  to  capture.  Even  under  the  rule  that  free 
ships  make  free  goods,  the  exercise  of  this  right  must  be 
admitted,  for  the  purpose  of  ascertaining  whether  the 
ships  are  free  or  not.'*     (The  Maria,  1  Robinson  287). 

The  right  may  be  exercised  upon  the  open  sea  or  with- 
in the  territorial  waters  of  the  belligerents.    It  is  pos- 
sessed only  by  the  regularly  commissioned  ships  of  the 
^^^^*^'*j^  belligerents.     So  that  with  those  states  that  are  signa- 
ex«roi0ed.  tories  to  the  Declaration  of  Paris  it  could   not  be  exer- 

cised by  privateers.  In  the  Russo-Japanese  war,  the 
question  presented  itself  in  a  peculiar  form.  Some  ves- 
sels of  the  Russian  volunteer  fleet  came  out  of  the  Black 
Sea  as  merchant  vessels,  and  no  sooner  were  they  out 
than  they  hoisted  the  war  flag  and  began  to  search  neu- 
tral merchant  vessels  in  and  near  the  Red  Sea.  Now,  if 
these  Russian  ships  were  warships,  they  were  there  in 
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violation  of  law;  and  if  they  were  not  warships,  they 
had  no  right  to  visit  and  search  neutral  merchant  ships. 
They  did  not  persist  in  their  pretentions  long  enough 
to  thoroughly  test  the  question  of  their  status.and  rights. 
The  proceeding  was,  to  say  the  least,  a  very  irregular 
one,  and  it  is  doubtful  if  neutrals  would  have  very  long 
submitted  to  it. 

The  mode  of  exercising  the  right  is  for  the  belligerent 
warship  to  fire  an  affirming  or  semonce  gun,  which  is  a 
warning  for  the  merchant  vessel  to  "bring  to.''  If  for  Mode  of  ezer- 
any  reason  the  latter  disregards  this  signal,  a  shot  is  ^***"*  ****  '^^*" 
fired  across  her  bows,  and  if  she  still  persists  in  flight, 
she  may  be  crippled  or  even  sunk.  But  she  almost  in- 
variably brings  to  at  the  second,  if  not  at  the  first,  sig- 
nal. A  boat  is  then  lowered  from  the  belligerent  vessel 
and  an  officer  and  a  few  men  are  sent  to  board  the  mer- 
chantman and  make  the  necessary  examinations;  but, 
according  to  modern  practice,  the  belligerent  warship 
may  reverse  the  process  and  require  the  master  or  other 
officer  of  the  merchantman  to  bring  the  ship's  papers 
to  the  warship  for  examination.  According  to  the  Insti- 
tute of  International  Law,  the  belligerent  has  not  this 
right.  Upon  the  general  subject  of  the  formalities 
which  should  be  observed,  Lushington  says  in  his  Naval 
Prize  Law :  "If  the  state  of  the  wind  and  the  weather 
permit,  the  commander  should  communicate  his  inten- 
tion to  visit  by  hailing  and  then  causc'his  ship  to  go  ahead 
of  the  suspected  vessel  and  drop  a  boat  alongside  of  her. 
If  the  state  of  the  wind  or  weather  render  such  a  course 
impracticable,  the  commander  should  require  the  vessel 
to  bring  to.  For  this  purpose  he  should  give  warning 
by  firing  two  blank  guns,  and  then,  if  necessary,  a  shot 
across  her  bows;  but  before  firing,  the  commander,  if 
he  has  chased  under  false  colors,  or  without  showing 
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his  colors,  should  be  careful  to  hoist  his  own  flag  and 
pendant."  (Naval  Prize  Law,  p.  5,)  Apart  from  treaty, 
there  are  no  formalities  which  may  be  considered  indis- 
pensable (The  Marianna  Flora  II,  Wheaton  48),  nor  is 
there  any  universally  recognized  distance,  although  nu- 
merous attempts  have  been  made  to  fix  with  great  pre- 
cision the  distance. 

The  search  usually  consists  of  an  examination  of  the 
ship's  papers.    From  the  following  documents,  if  genu- 
ine, the  nei*essary  information  can  be  secured.     (1)  The 
ship's  register.     This  contains  the  name  of  the  owner, 
^^juninatkm.     ^1^0  the  name,  size  and  other  particulars  necessary  for 

purposes  of  identifying  the  ship  and  indicating  her  na- 
tionality;  (2)  The  passport  or  clearance  papers  issued 
by  the  neutral  state;  (3)  Invoices,  which  enumerate  the 
articles  of  which  the  cargo  is  made  up;  (4)  Duplicate 
bill  of  lading  kept  by  the  master,  showing  to  what  con- 
sign(»<»  the  goods  are  to  be  delivered.  In  addition  to  these 
the  l()g-l)(K)k  and  muster-roll  of  the  crew  may  be  of  use; 
as  may  also  the  charter  party  or  contract  under  which 
the  ship  is  making  the  voyage. 

If  the  above  appear  to  be  irregular,  the  cargo  may  be 

Sittitte^'iil"*'"  ^^^''^^^i^^*^^  ^"^  members  of  the  crew  may  be  interrogat- 

■hip's  papers.    e(l  foF  the  i)uiT)()se  of  ascertaining  the  facts.     If  false 

,  pap(»rs  are  found,  this  is  invariably  suflScient  to  warrant 

the  belligerent  in  sending  the  ship  to  a  prize  court  for 
adjudication.    The  siime  is  true  when  double  papers  are 

Or  presence  of 

contraband        fouud ;  also  whcn  cvidence  of  spoliation  or  attempt  at 
*'**^*'  spoliation  of  i)apers  has  been  discovered.     Of  course, 

when  the  cargo  is  found  to  be  made  up  in  whole  or  in 
part  of  contraband,  or  there  has  been  an  attempt  at 
resistance,  the  ship  may  be  sent  in  for  adjudication. 

The  use  of  convoy  by  neutral  merchant  ships  has  oc- 
casioned a  great  deal  of  dispute.    The  controversy  upon 
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this  point  was  begun  in  1653  when  the  right  to  visit  mer- 
chant vessels  under  convoy  of  a  neutral  warship  was 
questioned  by   Sweden.     In  that  year   Queen   ChristinaNeutrai  oonvoy. 

issued  orders  to  her  ships  of  war  to  be  always  ready  to 
convoy  Swedish  merchant  vessels  desiring  protection, 
and  directed  the  convoying  ships  "in  all  possible  ways 
to  decline  that  they  or  any  of  those  that  belong  to  them 
be  searched/'  The  following  year,  the  war  between  Eng- 
land and  the  United  Provinces,  which  called  forth  these 
orders,  came  to  an  end  by  the  Peace  of  Westminster, 
and  the  issue  was  not  forced.  .  Three  years  later  the 
Dutch  admiral,  De  Ruyter,  prevented  British  warships 
from  visiting  merchant  vessels  which  he  was  convoying 
from  Cadiz  to  Flanders,  but  upon  protest  to  his  govern- 
ment by  the  British  it  was  agreed  that  the  papers  of 
the  convoyed  ships  should  be  exhibited  by  the  com- 
mander of  the  convoying  ship  or  ships  and  that  any  ship 
whose  papers  were  suspicious  might  be  taken  into  a  bel- 
ligerent port  for  adjudication.  For  a  hundred  years 
the  question  was  not  again  raised.  But  in  1759  when 
England  and  France  were  at  war  it  was  again  revived 
by  the  Dutch.  It  was  not,  however,  until  the  American 
Revolution  that  the  doctrine  was  vigorously  pressed  and 
with  a  strong  backing.  During  that  war  the  doctrine 
was  again  urged  with  a  persistency  characteristically 
Dutch,  and  again  it  was  resisted  with  a  pugnacity  char- 
acteristically English. 

The  Armed  Neutrality  of  1780,  the  first  Armed  Neu- 
trality, forced  at  least  a  partial  recognition  of  the  prin- 

Doctrine  set 

ciple  and  this  was  emphasized  by  the  second  Armed  Neu- forth  by  the 
trality  which  "laid  down  as  one  of  its  principles  that^™*"^^*"" 
the  declaration  of  the  officer  commanding  a  vessel  in 
charge  of  merchantmen  should  be  conclusive  as  to  the 
innocence  of  the  traffic  in  which  they  were  engaged,  and 
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that  no  search  should  be  permitted."  (Hall,  Interna- 
tional Law,  p.  750.)  The  United  States  has  concluded 
thirteen  treaties  embodying  this  principle,  and  it  is  ad- 
hered to  by  Austria,  France,  Germany,  Holland,  Italy, 
Norway,  Russia  and  Sweden.  Though  it  is  still  opposed 
by  England,  it  may  safely  be  said  to  be  an  established 
principle  of  international  law. 

Whether  a  warship  of  a  neutral  may  convoy  neutral 
merchantmen  of  other  nationality  than  its  own  is  open 
to  grave  doubt.  Upon  this  question  Hautefeuilie  says : 
^'Convoy  entails  upon  the  government  extending  it  a 
sort  of  responsibility.  If  evident  frauds  are  committed 
under  the  shadow  of  this  legal  protecrtion,  the  belligerent 
whose  cruisers  have  not  the  right  to  verify  nor  even  to 
suspcvt  the  declaration  of  the  chief  officer  of  the  con- 
voy, has  the  right  to  turn  to  the  n,eutral  sovereign  and 
to  ask  reparation  for  the  injury  done  and  the  punish- 
ment  of  those  guilty.  If  one  supposed  that  fraud  is 
committed  by  foreign  ships  convoyed  by  a  ship  of  war 
of  a  neutral  but  of  another  nation,  what  will  be  the  sov- 
ereign's responsibility  toward  the  belligerent"?  The  na- 
tion owning  the  warship,  it  seems,  ought  to  bear  all  the 
responsibility,  for  it  is  its  word  which  has  deceived  the 
belligerent;  yet  the  guilty  one  is  not  under  its  jurisdic- 
tion ;  it  cannot  punish  it.  The  sovereign  of  the  convoyed 
ship  which  wrought  the  fraud  has  made  no  engagement 
with  the  belligerent.  The  responsibility  becomes,  then, 
illusory  or  falls  upon  the  one  who  is  not  guilty.  Ortolan 
claims  that  the  exemption  from  visit  does  not  extend 
to  merchantmen  convoyed  by  a  neutral  warship  not  of  their 
own  nationality.  Calvo  says  that  *•  the  majority  of  the  trea- 
ties which  stipulate  the  right  of  neutrals  to  convoy  ships 
are  silent  on  this  question,  or  at  least  leave  us  in  doubt. 
Some  treaties,  however,  have  stipulated  positively  that 
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the  convoying  ship  shall  be  of  the  same  nation  as  the 
ships  convoyed."  (Le  Droit  International,  Tome  V., 
236.) 

The  fact  that  the  commander  of  the  neutral  warship 
has  no  jurisdiction  over  merchant  vessels  of  other  than 
his  own  nationality  makes  it  so  easy  for  him  to  be  im-^™*  »abjeot. 
posed  upon  that  it  is  unlikely  that  merchant  vessels 
under  his  convoy  will  be  conceded  legal  exemption  from 
visit  and  search.  Apart  from  treaties,  the  extent  of  the 
right  which  is  likely  to  be  conceded  to  the  convoying 
commander  is  to  see  that  the  belligerent  who  visits  such 
merchant  vessels  under  his  convoy  does  not  exceed  his 
rights  by  use  of  fraud  or  force. 

It  is  a  pretty  well  recognized  rule  of  law  that  a  neutral 
merchant  vessel  which  seeks  the  protection  of  an  enemy 
convoy  does  not  thereby  become  exempt  from  visit  and 
search,  but  it  is  hardly  safe  to  go  so  far  as  to  claim  thatKnemy  oonvoy. 
she  thereby  becomes  good   prize.     In   1810 ,  Denmark 
passed   an   ordinance   declaring   every   ship   incorpor- 
ated in  transit  under  an  English  convoy  to  be  good 
prize.    In  replying  to  this  on  behalf  of  the  United  States 
Government,  WTieaton  took  the  ground  that  such  was  not 
the  law  of  nations,  and  that  Denmark  could  not  by  de-iMspnte between 
cree  or  otherwise  change  the  law  of  nations  with  refer-  SlL^u^tte^* 
ence  to  third  parties;  that  the  ships  seized  were  en- states, 
gaged  in  innocent  traffic,  and  that  they  were  entitled 
to  be  judged  according  to  the  law  of  nations. 

After  about  twenty  years'  negotiations,  Denmark 
agreed  to  pay  a  lump  sum  to  the  United  States  to  be 
distributed  to  the  owners  of  the  captured  vessels.  The 
decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  The  Nereide  (9  Cranch,  440)  was  in  accord 
with  Wheaton's  view. 
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Notwithstanding  the  fact  that  the  English  courts  and 
publicists^  and  Story,  Field  and  other  American  pub- 

abmHmm  vtowlicists,  hold  that  the   mere  fact  of  joining  a  belligerent 

convoy  of  itself  condemns  the  neutral  merchantman  to 
confiscation  if  caught,  the  doctrine  is  a  harsh  one  and 
cannot  be  said  to  be  fully  established.  The  conduct  of 
the  merchant  vessel  is  not  necessarily  inconsistent  with 
an  innoc*ent  intent.  Her  act  is  consistent  with  an  inten- 
tion to  avoid  attacks  by  privateers,  which  have  no  right 
of  visit,  or  merely  to  protect  herself  by  flight  as  soon 
as  a  belligerent  war  vessel  belonging  to  the  enemy  of  its 
convoying  vessel  appears.  To  seek  protection  from  pi- 
ratical attacks  or  by  flight  the  neutral  vessel  has  an 
entire  right ;  and  whether  or  not  anything  unlawful  was 
intended  is  a  proper  question  for  a  prize  court.  There 
does  not  seem  to  be  a  sufficiently  firm  foundation  upon 
which  to  conclusively  presume  guilt.  This  is  substan- 
tially the  view  taken  by  the  Supreme  Court  of  the  United 
States  and  by  most  European  courts  and  publicists. 

Ortolan  savs  that  *the  fact  of  sailing  under  enemv 
convoy  can  be  (considered  irregular,  but  that  if  the  neu- 
tral merchant  vessel  joins  herself  to  one  or  more  bellig- 
erant  war  ships  in  the  open  sea  and  sails  with  them 
without  pretending  to  any  protei^tion  from  them,  in  the 
sole  hope  of  being  able  to  escape  visit  peacefully  and  by 
flight  in  case  of  a  fight  by  the  belligerents,  that  is  on  her 
part  an  innm-ent  ruse  which  cannot  be  imputed  to  her 
as  crime  and  ca':>.not  of  itself  entail  confiscation." 

The  causes  which  are  generally  recognized  as  warrant- 
ing capture  are :  piracy,  the  possession  of  false  or  double 
papers,  intentional  spoliation  or  concealment  of  papers, 

ins  capture.      knowingW  carrying  despatches  to  the  enemy,  resistance 

to  lawful  visit,  having  contraband  goods  aboard  des- 
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lined  to  a  belligerent  port,  or  attempting  to  run   a  lawfal 
blockade. 

At  one  time  it  was  contended  by  many  that  engaging 
in  the  slave  trade  was  so  contrary  to  the  law  of  na- 
tions as  to  warrant  the  capture  and  confiscation  of  the 
vessel  so  engaged.  But  this  cannot  be  considered  as  a 
correct  statement  of  the  law.  Unless  the  municipal  law 
of  the  country  to  which  the  ship  belonged  made  the  trade  ,^  ^^  ^^^^ 
unlawful  and  provided  the  penalty  of  confiscation,  *'»*•  p*'»n^ 
ships  engaged  in  the  trade  could  not  lawfully  be  cap- 
tured and  confiscated.  Several  attempts  were  made 
to  have  the  slave  trade  considered  as  piracy  under  inter- 
national law,  but  these  were  unsuccessful.  In  the  case 
of  The  Louis  (2  Dodson,  210),  Sir  William  Scott  in 
pronouncing  the  opinion  of  the  court  said :  "I  think  it 
requires  no  labor  of  proof  to  show  that  such  an  occupa- 
tion cannot  be  deemed  a  legal  piracy.  No  lawyer,  I 
presume,  could  be  found  hardy  enough  to  maintain  that 
an  indictment  for  piracy  could  be  supported  by  the 
mere  evidence  of  trading  in  slaves/' 

In  a  case  involving  the  same  question.  Justice  Mar- 
shall said :  "The  legality  of  the  capture  of  a  vessel  en- 
gaged in  the  slave  trade  depends  upon  the  law  of  the 
country  to  which  the  vessel  belongs.  If  that  law  gives 
its  sanction  to  the  trade,  restitution  will  be  decreed; 
if  that  law  prohibits  it,  the  vessel  and  cargo  will  be 
condemned  as  good  prize."  (The  Antelope,  10  Wheaton, 
241.) 

The  duty  of  a  captor  is  to  send  the  captured  vessel  to 
the  nearest  prize  court  with  as  little  delay  as  possible, 
or,  if  she  is  not  in  condition  to  be  taken  to  a  port  of  ^^^*'** 
his  own  country  where  a  prize  court  exists,  she  should  be 
taken  to  a  neutral  port  if  practicable.    As  to  the  port 
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to  which  the  captured  ship  shall  be  sent,  Lushington^ 
in  his  Naval  Prize  Law,  lays  down  the  following  rules: 
"  ( 1 )  The  port  should  be  capable  of  giving  safe  harborage 
to  the  ship;  (2)  It  should  be  large  enough  so  that  the 
cargo  need  not  be  removed ;  ( 3 )  It  should  oflfer  easy  com- 
munications with  the  prize  court,  and  (4)  It  should  be 
as  near  as  possible  to  the  place  of  capture."  The  captor 
is  liable  in  damages  for  unlawful  force  used  in  making 
the  capture  or  unnecessary  detention  after  it  has  been 
made.  Until  the  title  to  the  property  has  been  changed 
by  an  adjudication  of  a  prize  court  the  captor  is  simply 
a  bailcH*  of  the  goods,  and  as  such  can  be  held  for  de- 
murrage or  waste  due  to  his  fault,  but  not  for  loss  re- 
sulting from  the  perils  of  the  sea.  Ue  is  likewise  liable 
for  unnecessary  injuries  inflicted  by  him  upon  the  jms- 
sengers  or  crew  of  the  captured  vessel. 

The  destruction  of  prizes,  if  the  property  of  the  enemy, 
is  lawful,  but  if  captured  from  neutrals  is  very  rarely 
justifiable,  as  this  would  in  many  cases  remove  the  very 
evideiite  necessary  to  show  that  the  capture  was  un- 
lawful. A  very  recent  case  upon  this  point  is  that  of 
the  Knight  Commander,  a  British  vessel,  sunk  by  the 
Russians,  although  it  is  very  doubtful  if  she  could  have 
been  condemned  as  good  prize  if  she  had  been  taken  to  a 
prize  court.  If  the  condition  of  the  vessel  is  such  that 
she  cannot  be  taken  to  any  port,  all  persons  should  be 
removed  from  her  and  all  papers  and  other  evidence  of 
the  guilt  or  innocence  of  the  ship  should  be  taken  to 
a  prize  court.  Witnesses  whose  testimony  is  valuable 
may  be  detained  until  a  hearing  can  be  hai 
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THE  GR0TIU8. 
(9  Cranch,  863.) 

WHAT  CONSTITUTES  A  CAPTURE . 

Washington,  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

This  case  comes  before  the  court  upon  an  order  for 
further  proof,  made  at  the  last  session,  in  relation  to 
the  validity  of  the  allied  capture  of  this  vessel.  The 
master,  the  mate,  and  two  of  the  seamen  of  The  Grotius, 
in  answer  to  some  of  the  standing  interrogatories,  swore 
that  they  did  not  consider  the  ship  to  have  been  seized 
as  prize,  and  that  the  young  man  who  was  put  on  board 
by  Odiorne,  the  captain  of  the  privateer,  was  received 
and  considered  as  a  passenger,  during  the  residue  of 
the  voyage.  The  deposition  of  Very,  the  alleged  prize 
master,  was  taken  and  read  in  the  court  below,  in  which 
he  swore  that  he  was  present  at  the  capture ;  that  Sheaf e, 
the  master  of  The  Grotius,  was  ordered  to  go  on  board 
the  privateer  with  his  papers,  and  that  he  (Very)  was 
directed  by  Captain  Odiorne,  in  the  presence  of  Sheafe, 
to  go  with  the  prize,  as  prize  master,  and  to  permit  the 
captain  of  The  Grotius  to  keep  possession  of  the  ship's 
papers  and  to  navigate  her  into  port.  That  he  acord- 
ingly  went  on  board  as  prize  master,  taking  with  him  a 
copy  of  the  privateer's  commission,  and  also  written  in- 
structions from  Captain  Odiorne  for  his  own  conduct. 

The  deposition  of  Very,  though  irregularly  taken  in 
that  stage  of  the  cause,  was,  neverthelesvS,  calculated  to 
weaken  the  preparatory  evidence  in  relation  to  this  con- 
tested fact,  and  to  point  out  the  propriety  of  a  further 
investigation.  The  evidence  of  this  witness  lost  much  of 
its  weight,  from  the  circumstances  that  his  letter  of  in- 
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structions  was  not  annexed  to  his  depositions,  or  made 
an  exhibit  in  the  cause.  It  was  proper  that  this  omission 
should  be  supplied  by  the  captors,  if  it  could  be  done, 
and  that  they  should  have  an  opportunity  to  fortify  the 
evidence  of  Very,  if  in  their  power  to  do  so.  For  these 
reasons,  the  order  for  further  proof  was  extended,  as 
well  to  the  captors  as  to  the  claimants.  Under  this  order 
the  captors  have  exhibited  an  attested  copy  of  the  writ- 
ten instructions  to  Very,  bearing  date  the  29th  of  July, 
1813.  They  inform  him  that  he  is  put  on  board  The 
Grotiua,  and  direct  him  to  proceed  in  the  ship,  and,  on 
his  arrival,  to  report  himself  to  the  agent  of  the  pri- 
vattvr,  who  would  take  such  measures  as  he  might  deem 
htH-essary;  that  he  is  not  to  take  charge  of  the  vessel, 
but  is  to  allow  the  captain  to  take  her  into  any  port  in 
the  Unite!  States  he  might  see  fit.  The  authenticity  of 
this  paper  is  ascertained  by  the  affidavit  of  the  prize 
agent  of  the  privateer,  in  which  he  swears  that  the  or- 
iginal was  delivered  to  him  by  Very,  on  his  arrival,  as 
containing  his  orders,  and  that  it  has  remained  ever 
since  in  his  possession.  The  deposition  of  Very  has 
not  b(*en  taken  under  the  order  for  further  proof,  but 
the  omission  is  accounted  for  by  the  prize  agent,  who, 
in  his  affidavit,  swears  that  Very  was  captured  on  a  sub- 
sequent voyage,  and  had  not  since  returned  to  the  United 
States.  Under  these  circumstances,  the, court  feels  no 
difficulty  in  receiving  his  deposition  originally  taken  in 
the  court  below.  In  addition  to  the  letter  of  instructions 
to  Very,  the  collector  of  the  port  of  Portsmouth  has 
furnished  an  extract  from  the  journal  of  the  privateer, 
kept  on  that  cruise,  which  states  "that  on  the  30th  of 
July,  1813,  The  Grotius  was  boarded,  and  after  an  ex- 
amination of  her  papers,  a  prize  master  was  put  on 
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board  of  her,  and  she  wsts  ordered  to  the  first  port  in  the 
United  States." 

This  documentary  evidence  is  further  supported  by 
the  deposition  of  Mr.  Wardwell,  the  surgeon  of  the  pri- 
vateer, who  swears  that  Captain  Odiome  informed  the 
master  of  The  Grotius,  after  he  had  come  on  board,  that 
he  should  make  out  a  copy  of  his  commission,  and  should 
put  a  prize  master  on  board,  to  whom  he  should  give 
orders  to  suffer  Captain  Sheafe  to  conduct  his  ship  into 
any  port  of  the  United  States  he  should  think  fit;  that 
he  would  be  further  instructed  to  report  to  the  custom 
house,  on  his  arrival,  and  to  inform  the  agent  of  the 
privateer  of  his  arrival.  That  a  prize  master,  named 
Very,  was  accordingly  placed  on  board,  with  instruc- 
tions and  a  copy  of  the  commission.  This  witness  being 
examined,  as  touching  his  interest  in  this  cause,  swears 
that  he  has  none,  having,  for  a  valuable  consideration, 
assigned  all  his  interest  in  the  prize  to  the  owners  of  the 
privateer.  The  only  evidence  given  by  the  claimants, 
under  the  order  for  further  proof,  is  the  deposition  of 
John  DeForest,  and  the  affidavit  of  Captain  Sheafe, 
which  corresponds  with  his  answers  to  the  standing  in- 
terrogatories; and,  in  addition  thereto,  he  contradicts 
the  material  parts  of  Wardwell's  testimony.  DeForest 
was  a  passenger  on  board  of  The  Grotius,  and  he  swears 
that  Very  exercised  no  authority  whatsoever  on  board 
that  ship,  but  was  considered  and  treated  as  a  passenger. 

Upon  this  evidence  and  the  answers  to  the  standing 
interrogatories,  the  cause  is  now  to  be  decided ;  and  the 
only  question  is,  whether  The  Grotius  was  in  fact  seized 
as  prize  of  war.  When  the  facts  are  ascertained,  there 
can  be  very  little  doubt  what  constitutes  in  law  a  valid 
seizure  as  prize.     It  is  clear  that  some  act  should  be 
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done  indicative  of  an  intention  to  seize  and  to  retain 
as  prize;  and  it  is  always  sufficient  if  such  intention  is 
fairly  to  be  inferred  from  the  conduct  of  the  captor. 
Now,  in  this  case,  the  evidence  of  Very  and  Wardwell, 
proving  that  Captain  Sheafe  was  distinctly  informed 
that  his  ship  would  be  sent  in  as  a  prize,  is  corroborated 
by  the  written  instructions  to  the  former,  which  he  de- 
livered, on  his  arrival,  to  the  prize  agent,  and  by  the 
journal  of  the  privateer,  both  of  which  documents  corre- 
spond with  the  evidence  of  those  witnesses.  The  former 
of  these  documents,  written  at  the  time  when  Very  was 
appointed  the  prize  master,  as  he  states,  imports  a  clear 
declaration  of  the  intention  of  Captain  Odiorne,  and 
having  been  deposited  with  the  prize  agent,  immedi- 
ately on  the  arrival  of  The  Grotius,  it  cannot  be  pre- 
sumed to  have  been  fabricated  to  serve  the  purpose  for 
which  it  is  now  used. 

Although  the  instructions  do  not  call  Very  prize  mas- 
ter by  name,  yet  they  contain  other  equivalent  expres- 
sions ;  for  if  he  was  put  on  board  merely  as  a  passenger, 
what  had  he  to  do  with  reporting  the  vessel,  on  her  ar- 
rival, to  the  collector,  and  particularly  to  the  prize 
master? 

The  evidence,  then,  on  the  part  of  the  captor,  would  be 
quite  sufficient  to  establish  the  fact  of  a  valid  capture,  if 
it  stood  uncontradicted.  The  only  positive  evidence 
against  it  is  the  deposition  of  Sheafe,  which  is  in  direi^t 
opposition  to  that  of  Wardwell  and  Very.  He  swears 
that  Odiorne  represented  himself,  in  the  first  instance, 
as  the  commander  of  a  British  privateer,  and,  as  such, 
threatened  to  put  a  prize  master  on  board,  and  send  him 
into  Halifax.  That  he  afterwards  avowed  his  real  char- 
acter, after  which  he  never  spoke  of  putting  a  prize  mas- 
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ter  on  board,  but  merely  requested  him  to  receive  Very 
as  a  passenger.  He  says  that  the  first  conversation, 
when  Odiorne  spoke  of  putting  a  prize  master  on  board, 
took  place  in  the  cabin,  when  Ward  well  was  present; 
that  the  latter  conversation  was  on  deck,  when  he  was 
not  present. 

Wardwell  is  equally  positiva  He  swears  that  after 
Captain  Odiorne  had  disclosed  his  real  character,  he 
told  Sheafe  that  he  should  put  a  prize  master  on  board, 
and  send  him  into  any  port  in  the  United  States  he 
might  choose,  adding  that  he  might  as  well  be  prize  to 
the  privateer  as  be  seized  by  the  Government  of  the 
United  States  on  his  arrival ;  to  which  Captain  Sheafe 
assented.  He  further  swears  that  Captain  Odiorne  in- 
formed the  captain  of  The  Grotius  that  he  should  direct 
the  prize  master  to  report  himself  to  the  custom  house, 
and  to  the  prize  agent.  In  point  of  credit  these  wit- 
nesses appear  to  be  equal,  neither  of  them  having  any 
personal  interest  in  the  dispute.  But  Wardwell  is  fully 
supported  by -Very,  and  their  united  testimony  receives 
considerable  aid  from  the  instructions,  and  from  the 
journal  of  the  privateer.  They  are  also  supported,  in 
some  degree,  by  the  answer  of  Chambers,  one  of  the  crew 
of  The  Grotius,  to  one  of  the  standing  interrogatories,  in 
which  he  states  that  Very,  the  day  after  his  coming  on 
board  of  that  ship,  declared  that  he  was  put  on  board  as 
prize  master. 

The  evidence  of  the  mate,  of  DeForest  and  of  Prince  is 
entitled  to  very  little  weight,  because  the  two  former  did 
not  go  on  board  of  the  privateer,  and  the  latter,  although 
he  did  accompany  Captain  Sheafe  to  the  privateer,  does 
not  pretend  that  he  heard  any  conversation  between  him , 
and  Captain  Odiorne;  and,  being  a  common  seaman,  it 
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is  unlikely  that  he  should  have  been  admitted  into  their 
company.  The  evidence  of  these  persons,  as  to  the  unas- 
suming conduct  of  Very  whilst  on  board  The  Grotius, 
from  which  they  inferred  that  he  was  there  merely  as  a 
passenger,  is  entirely  consistent  with  the  arrangement 
proved  to  have  been  made  on  board  of  the  privateer,  that 
he  was  not  to  interfere  in  the  navigation  of  the  vessel. 

Upon  the  whole,  it  is  the  opinion  of  the  majority  of 
the  court,  that  the  validity  of  the  capture  of  The  Grotius, 
as  prize  of  war,  is  sufficiently  established  by  the  evi- 
dence, and  the  captain  having  acquiesced  in  the  subse- 
quent arrangement  as  to  the  mode  of  sending  in  the 
vessel,  she  ought  to  have  been  condemned  to  the  use  of 
the  captora 

Tie  decree  of  the  Circuit  Court,  condemning  the  ship 
Grotius,  etc.,  to  the  United  States,  is  reversed ;  and  the 
court,  proceeding  to  give  such  decree  as  the  said  Circuit 
Court  ought  to  have  given,  it  is  further  decreed  and  ot- 
dered  that  the  said  ship  be  condemned  as  lawful  prize 
to  the  captors. 


THB  ANTELOPB. 
(10  WheatOD,  66.) 

THE   RIGHT  TO   CAPTURE   SLAVERS. 

Appeal  from  the  Circuit  Court  of  Georgia. 

These  cases  were  allegations  filed  by  the  vice-consuls 
of  Spain  and  Portugal,  claiming  certain  Africans  as  the 
property  of  subjects  of  their  nation.  The  material  facts 
were  as  follows :  A  privateer,  called  the  Colombia,  sail- 
ing under  a  Venezuelean  commission,  entered  the  port 
of  Baltimore  in  the  year  1819 ;  clandestinely  shipped  a 
crew  of  thirty  or  forty  men;  proceeded  to  sea,  and 
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hoisted  the  Artegan  flag,  assuming  the  name  of  the  Arrar 
ganta,  and  prosecuted  a  voyage  along  the  coast  of  Africa ; 
her  ofl&cers  and  the  greater  part  of  her  crew  being  citi- 
zens of  the  United  States.  Off  the  coast  of  Africa  she 
captured  an  American  vessel,  from  Bristol,  in  Rhode 
Island,  from  which  she  took  twenty-five  Africans;  she 
captured  several  Portuguese  vessels,  from  which  she 
also  took  Africans ;  she  captured  a  Spanish  vessel,  called 
The  Antelope,  in  which  she  also  took  a  considerable 
number  of  Africans. 

The  two  vessels  then  sailed  in  company  to  the  coast  of 
Brazil,  where  the  Arraganta  was  TVTCcked,  and  her  mas- 
ter, Metcalf,  and  a  great  part  of  his  crew,  made  prison- 
ers ;  the  rest  of  the  crew,  with  the  armament  of  the  Arra- 
ganta, were  transferred  to  The  Antelope,  which,  thus 
armed,  assumed  the  name  of  The  General  Ramirez,  un- 
der the  command  of  John  Smith,  a  citizen  of  the  United 
States;  and  on  board  this  vessel  were  all  the  Africans 
w^hich  had  been  captured  by  the  privateer  in  the  course 
of  her  voyage.  This  vessel,  thus  freighted,  was  found 
hovering  near  the  coast  of  the  United  States,  by  the 
revenue  cutter  Dallas,  under  the  command  of  Captain 
Jackson,  and  finally  brought  into  the  port  of  Savannah 
for  adjudication.  The  Africans,  at  the  time  of  her  cap- 
ture, amounted  to  upwards  of  two  hundred  and  eighty. 
On  their  arrival  the  vessel  and  the  Africans  were  libeled, 
and  claimed  by  the  Portuguese  and  Spanish  vice-consuls 
reciprocally.  They  were  also  claimed  by  John  Smith, 
as  captured  jure  helli.  They  were  claimed  by  the  United 
States,  as  having  been  transported  from  foreign  parts  by 
American  citizens,  in  contravention  to  the  laws  of  the 
United  States,  and  as  entitled  to  their  freedom  by  those 
laws  and  by  the  law  of  nations.    Captain  Jackson,  the 
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master  of  the  revenue  cutter,  filed  an  alternative  claim 
for  the  bounty  given  by  law,  if  the  Africans  should  be 
adjudged  to  the  United  States;  or  to  salvage,  if  the 
whole  subject  should  be  adjudged  to  the  Portuguese  and 
Spanish  consuls. 

The  court  dismissed  the  libel  and  claim  of  John  Smith. 
They  dismissed  the  claim  of  the  United  States,  except  as 
to  that  portion  of  the  Africans  which  had  been  taken 
from  the  American  vessel.  The  residue  was  divided  be- 
twiH.*n  the  Spanish  and  Portuguese  claimants. 

No  evidence  was  oflFered  to  show  which  of  the  Africans 
were  taken  from  the  American  vessel,  and  which  from 
the  Spanish  and  Portuguese;  and  the  court  below  de- 
creed that,  as  about  one-third  of  them  died,  the  loss 
should  be  averaged  among  these  three  diflFerent  classes; 
and  that  sixteen  should  be  designated,  by  lot,  from  the 
whole  number,  and  delivered  over  to  the  marshal,  ac- 
cording to  the  law  of  the  United  States,  as  being  the 
fair  proportion  of  the  twenty-five,  proved  to  have  been 
taken  from  an  American  vessel. 

The  reasons  assigned  in  the  appellant's  case,  for  re- 
versing the  decrees  of  the  court  below,  were  as  follows: 

1.  That  the  possession  of  these  Africans  by  the  claim- 
ants, before  the  capture  by  the  privateer,  affords  no  pre- 
sumption that  they  were  their  property;  that  they  must 
show  a  law  entitling  them  to  hold  them  as  property. 

2.  That  if  tliese  Africans  are  to  be  considered  as  hav- 
ing been  in  a  state  of  slavery,  when  in  the  Spanish  and 
Portuguese  vessels  from  which  they  were  taken,  and  if 
the  court  shall  consider  itself  bound  to  restore  them  to 
the  condition  from  which  they  were  taken,  this  can 
be  done  only  by  placing  them  in  the  hands  of  those  who 
shall  prove  themselves  to  have  been  the  ow^ners;  and 
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that  this  purpose  cannot  be  answered  by  restoring  them 
to  the  consuls  of  Spain  and  Portugal. 

3.  That  if  some  of  these  Africans  were  the  property 
of  the  claimants,  yet  some  are  not;  and,  failing  to  prove 
which  were  theirs,  the  decree  is  erroneous,  in  determin- 
ing by  lot  a  matter  which  the  claimants  were  bound 
to  establish  by  proof. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  case,  proceeded  as  follows : 

In  prosecuting  this  appeal,  the  United  States  assert 
no  property  in  themselves.  They  appear  in  the  character 
of  guardians,  or  next  friends,  of  these  Africans,  who  are 
brought,  without  any  act  of  their  own,  into  the  bosom  of 
our  country,  insist  on  their  right  to  freedom,  and  submit 
their  claim  to  the  laws  of  the  land,  and  to  the  tribunals  of 
the  nation. 

The  consuls  of  Spain  and  Portugal,  respectively,  de- 
mand these  Africans  as  slaves,  who  have,  in  the  regular 
course  of  legitimate  commerce,  been  acquired  as  prop- 
erty by  the  subjects  of  their  respective  sovereigns,  and 
claim  their  restitution  under  the  laws  of  the  United 
States. 

In  examining  claims  of  this  momentous  importance; 
claims  in  which  the  sacred  rights  of  liberty  and  of  prop- 
erty come  in  conflict  with  each  other ;  which  have  drawn 
from  the  bar  a  degree  of  talent  and  of  eloquence,  worthy 
of  the  questions  that  have  been  discussed;  this  court 
must  not  yield  to  feelings  which  might  seduce  it  from 
the  path  of  duty,  and  must  obey  the  mandate  of  the  law. 

That  the  course  of  opinion  on  the  slave  trade  should 
be  unsettled,  ought  to  excite  no  surprise.  The  Chris- 
tian and  civilized  nations  of  the  world,  with  whom  we 
have  most  intercourse,  have  all  been  engaged  in  it. 
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However  abhorrent  this  traffic  may  be  to  a  mind  whose 
original  feelings  are  not  blunted  by  familiarity  with  the 
practice,  it  has  been  sanctioned  in  modern  times  by  the 
laws  of  all  nations  who  possess  distant  colonies,  each  of 
whom  has  engaged  in  it  as  a  common  commercial  busi- 
ness which  no  other  could  rightfully  interrupt.  It  has 
claimed  all  the  sanction  which  could  be  derived  from 
long  usage  and  general  acquiescence.  That  trade  could 
not  be  considered  as  contrary  to  the  law  of  nations  which 
was  authorized  and  protected  by  the  laws  of  all  com- 
mercial nations ;  the  right  to  carry  on  which  was  claimed 
by  each,  and  allowed  by  each. 

The  course  of  unexamined  opinion  which  wad  founded 
on  this  inveterate  usage,  received  its  first  check  in 
America ;  and,  as  soon  as  these  States  acquired  the  right 
of  self-government,  the  traffic  was  forbidden  by  the  most 
of  them.  In  the  beginning  of  this  century  several  hu- 
mane and  enlightened  individuals  of  Great  Britain  de- 
voted themselves  to  the  cause  of  the  Africans;  and,  by 
frequent  appeals  to  the  nation,  in  which  the  enormity  of 
this  commerce  was  unveiled  and  exposed  to  the  public 
eye,  the  general  sentiment  was  at  length  aroused  against 
it,  and  the  feelings  of  justice  and  humanity,  regaining 
their  long-lost  ascendancy,  prevailed  so  far  in  the  British 
Parliament  as  to  obtain  an  act  for  its  abolition.  The 
utmost  efforts  of  the  British  Government,  as  well  as  that 
of  the  United  States,  have  since  been  assiduously  em- 
ployed in  its  suppression.  It  has  been  denounced  by 
both  in  terms  of  great  severity,  and  those  concerned  in 
it  are  subjected  to  the  heaviest  penalties  which  law  can 
inflict.  In  addition  to  these  measures  operating  on 
their  own  people,  they  have  used  all  their  influence  to 
bring  other  nations  into  the  same  system,  and  to  inter- 
dict this  trade  by  the  consent  of  all. 
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Public  sentiment  has,  in  both  countries,  kept  pace 
with  the  measures  of  government;  and  the  opinion  is 
extensively,  if  not  universally  entertained,  that  this  mu- 
tual traffic  ought  to  be  suppressed.  While  its  illegality 
is  asserted  by  some  governments,  but  not  admitted  by 
all ;  while  the  detestation  in  which  it  is  held  is  growing 
daily,  and  even  those  nations  who  tolerate  it  in  fact,  al- 
most disavow  their  own  conduct,  and  rather  connive  at 
than  legalize  the  acts  of  their  subjects ;  it  is  not  wonder- 
ful that  public  feeling  should  march  somewhat  in  ad- 
vance of  strict  law,  and  that  opposite  opinions  should  be 
entertained  on  the  precise  cases  in  which  our  own  laws 
may  control  and  limit  the  practice  of  others.  Indeed, 
we  ought  not  to  be  surprised  if,  on  this  novel  series  of 
cases,  even  the  courts  of  justice  should,  in  some  in- 
stances, have  carried  the  principle  of  suppression  fur- 
ther than  a  more  deliberate  consideration  of  the  subject 
would  justify. 

The  Amedie,  I.  Acton's  Rep.,  240,  which  was  an  Ameri- 
can vessel  employed  in  the  African  trade,  was  captured 
by  a  British  cruiser  and  condemned  in  the  Vice-Ad- 
miralty Court  of  Tortola.  An  appeal  was  prayed,  and 
Sir  William  Grant,  in  delivering  the  opinion  of  the 
court,  said  that  the  trade  being  then  declared  unjust  and 
unlawful  by  Great  Britain,  "a  claimant  could  have  no 
right,  upon  principles  of  universal  law,  to  claim  restitu- 
tion in  a  prize  court,  of  human  beings  carried  as  slaves. 
He  must  show  some  right  that  has  been  violated  by  the 
capture,  some  property  of  which  he  has  been  dispos- 
sessed, and  to  which  he  ought  to  be  restored.  In  this 
case  the  laws  of  the  claimant's  country  allow  of  no  right 
of  property  such  as  he  claims.  There  can,  therefore,  be 
no  right  of  restitution.     The  consequence  is   that   the 
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judgment  must  be  af&rme<L"  The  Fortuna,  I.  Dodson, 
81,  was  condemned  on  the  authority  of  the  Amedie,  and 
the  same  principle  was  again  affirmed. 

The  Diana,  1  Dodson,  95,  was  a  Swedish  vessel,  cap- 
tured with  a  cargo  of  slaves,  by  a  British  cruiser,  and 
condemned  in  the  Court  of  Vice-Admiralty  at  Sierra 
Leona  This  sentence  was  reversed  on  appeal,  and  Sir 
William  Scott,  in  pronouncing  the  sentence  of  reversal, 
said,  "The  condemnation  also  took  place  on  a  principle 
which  this  court  cannot  in  any  manner  recognize,  inas- 
much as  the  sentence  affirms,  'that  the  slave  trade,  from 
motives  of  humanity,  hath  been  abolished  by  most  civil- 
ized nations,  and  is  not,  at  the  present  time,  legally 
authorized  by  any.'  This  appears  to  me  to  be  an  asser- 
tion by  no  means  sustainable."  The  ship  and  cargo  were 
restored,  on  the  principle  that  the  trade  was  allowed  by 
the  laws  of  Sweden. 

The  principle  common  to  these  cases  is,  that  the  le- 
gality of  the  capture  of  a  vessel  engaged  in  the  slave 
trade  depends  upon  the  law  of  the  country  to  which  the 
vessel  belongs.  If  that  law"  gives  its  sanction  to  the 
trade,  restitution  will  be  decreed;  if  that  law  prohibits 
it,  the  vessel  and  cargo  will  be  condemned  as  good  prize. 

This  whole  subject  came  on  afterwards  to  be  con- 
sidered in  The  Louis,  2  Dodson,  238.  The  opinion  of 
Sir  William  Scott,  in  that  case,  demonstrates  the  atten- 
tion he  had  bestowed  upon  it,  and  gives  full  assurance 
that  it  may  be  considered  as  settling  the  law  in  the  Brit- 
ish courts  of  admiralty,  as  far  as  it  goes. 

The  Louis  was  a  French  vessel,  captured  on  a  slaving 
voyage,  before  she  had  purchased  any  slaves,  brought 
into  Sierra  Leone,  and  condemned  by  the  vice-admiralty 
court  at  that  place.  On  an  appeal  to  the  Courtof  Ad- 
miralty, in  England,  the  sentence  was  reversed. 
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In  the  very  full  and  elaborate  opinion  given  in  this 
case,  Sir  William  Scott,  in  explicit  terms,  lays  down  the 
broad  principle  that  the  right  of  search  is  confined  to  a 
state  of  war.  It  is  a  right  strictly  belligerent  in  char- 
acter, which  can  never  be  exercised  by  a  nation  at  peace, 
except  against  professed  pirates,  who  are  the  enemies  of 
the  human  race.  The  act  of  trading  in  slaves,  however 
detestable,  was  not,  he  said,  "the  act  of  freebooters, 
enemies  of  the  human  race,  renouncing  every  country, 
and  ravaging  every  country,  in  its  coasts  and  vessels, 
indiscriminately."    It  was  not  piracy. 

He  also  said  that  this  trade  could  not  be  pronounced 
contrary  to  the  law  of  nations.  "A  court,  in  the  adminis- 
tration of  the  law,  cannot  attribute  criminality  to  an  act 
where  the  law  imputes  none.  It  must  look  to  the  legal 
standard  of  morality;  and  upon  a  question  of  this  na- 
ture, that  standard  must  be  found  in  the  law  of  nations, 
as  fixed  and  evidenced  by  general,  and  ancient, 
and  admitted  practice,  by  treaties,  and  by  the  general 
tenor  of  the  laws  and  ordinances,  and  the  formal  trans- 
actons  of  civilized  states ;  and,  looking  to  these  authori- 
ties, he  found  a  difficulty  in  maintaining  that  the  trans- 
action was  legally  criminal.'' 

The  right  of  visitation  and  search  being  strictly  a 
belligerent  right,  and  the  slave  trade  being  neither  pi- 
ratical, nor  contrary  to  the  law  of  nations,  the  principle 
is  asserted  and  maintained  with  great  strength  of  rea- 
soning, that  it  cannot  be  exercised  on  the  vessels  of  a 
foreign  power,  unless  permitted  by  treaty.  France 
had  refused  to  assent  to  the  insertion  of  such  an  article 
in  her  treaty  with  Great  Britain,  and,  consequently, 
the  right  could  not  be  exercised  on  the  high  seas  by  a 
British  cruiser  on  a  French  vessel. 


732  INTERNATIONAL   LAW. 

"It  is  pressed  as  a  diflSculty,"  says  the  judge,  "what 
is  to  be  done  if  a  French  ship,  laden  with  slaves,  is 
brought  in?  I  answer,  without  hesitation,  restore  the 
possession  which  has  been  unlawfully  divested ;  rescind 
the  illegal  act  done  by  your  o\ra  subject,  and  leave  the 
foreigner  to  the  justice  of  his  own  country." 

This  reasoning  goes  far  in  support  of  the  proposition 
that,  in  the  British  courts  of  admiralty,  the  vessel  even 
of  a  nation  which  had  forbidden  the  slave  trade,  but  had 
not  conceded  the  right  of  search,  must,  if  wrongfully 
brought  in,  be  restored  to  the  original  owner.  But  the 
judge  goes  further,  and  shows  that  no  evidence  existed 
to  prove  that  France  had,  by  law,  forbidden  that  trade. 
Consequently,  for  this  reason,  as  well  as  for  that  pre^ 
viously  assigned,  the  sentence  of  condemnation  was  re- 
versed, and  restitution  was  awarded. 

In  the  United  States  different  opinions  have  beto  en- 
tertained in  the  different  circuits  aiid  districts;  and  the 
subject  is  now,  for  the  first  time,  before  this  court. 

The  question,  whether  the  slave  trade  is  prohibited  by 
the  law  of  nations  has  been  seriously  propounded,  and 
both  the  affirmative  and  negative  of  the  proposition  have 
been  maintained  with  equal  earnestness. 

That  it  is  contrary  to  the  law  of  nature  will  scarcely 
be  denied.  That  every  man  has  a  natural  right  to  the 
fruits  of  his  own  labor  is  generally  admitted;  and  that 
no  other  person  can  rightfully  deprive  him  of  those 
fruits,  and  appropriate  them  against  his  will,  seems  to 
be  the  necessary  result  of  this  admission.  But  from  the 
earliest  times  war  has  existed,  and  war  confers  the  rights 
in  which  all  have  acquiesced.  Among  the  most  enlight- 
ened nations  of  antiquity  one  of  these  was  that  the  victor 
might  enslave  the  vanquished.     This>  which  was  the 
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usage  of  all,  could  not  be  pronounced  repugnant  to  the 
law  of  nations,  which  is  certainly  to  be  tried  by  the  test 
of  general  usage.  That  which  has  received  the  assent 
of  all,  must  be  the  law  of  all. 

Slavery,  then,  has  its  origin  in  force;  but  as  the 
world  has  agreed  that  it  is  a  legitimate  result  of  force, 
the  state  of  things  which  is  thus  produced  by  general 
consent  cannot  be  pronounced  unlawful. 

Throughout  Christendom  this  harsh  rule  has  been 
exploded,  and  war  is  no  longer  considered  as  giving  a 
right  to  enslave  captives.  But  this  triumph  of  human- 
ity has  not  been  universal.  The  parties  to  the  modern 
law  of  nations  do  not  propagate  their  principles  by 
force ;  and  Africa  has  not  yet  adopted  them.  Through- 
out the  whole  extent  of  that  immense  continent,  so  far 
as  we  know  its  history,  it  is  still  the  law  of  nations  that 
prisoners  are  slaves.  Can  those  Avho  have  themselves 
renounced  this  law  be  permitted  to  participate  in  its 
effects  by  purchasing  the  beings  who  are  its  victims? 

Whatever  might  be  the  answer  of  a  moralist  to  this 
question,  a  jurist  must  search  for  its  legal  solution  in 
those  principles  of  action  which  are  sanctioned  by  the 
usages,  the  national  acts,  and  the  general  assent  of  that 
portion  of  the  world  of  which  he  considers  himself  as  a 
part,  and  to  whose  law  the  appeal  is  made.  If  we  resort 
to  this  standard  as  the  test  of  international  law,  the 
question,  as  has  alreday  been  observed,  is  decided  in 
favor  of  the  legality  of  the  trade.  Both  Europe  and 
America  embarked  in  it;  and  for  nearly  two  centuries 
it  was  carried  on  without  opposition,  and  without  cen- 
sure. A  jurist  could  not  say,  that  a  practice  thus  sup- 
ported was  illegal,  and  that  those  engaged  in  it  might  be 


■i 


\ 


784  IKTEBNATIONAL  LAW. 

panished,    either   personally   or    by    deprivation     of 
property. 

In  this  commerce^  thus  sanctioned  by  universal  as- 
sent,  every  nation  had  an  equal  right  to  engage.  How 
is  this  right  to  be  lost?  Each  may  renounce  it  for  its 
own  people ;  but  can  this  renunciation  affect  others? 

No  principle  of  general  law  is  more  universally  ac- 
knowledged than  the  perfect  equality  of  nations.  Russia 
and  Geneva  have  equal  rights.  It  results  from  this 
equality  that  no  one  can  rightfully  impose  a  rule  on  an- 
other. Each  legislates  for  itself,  but  its  l^islation  can 
operate  on  itself  alone.  A  right,  then,  which  is  vested  in 
all  by  the  consent  of  all,  can  be  devested  only  by  consent ; 
and  this  trade,  in  which  all  have  participated,  must  re- 
main lawful  to  those  who  cannot  be  induced  to  relin- 
quish it.  As  no  nation  can  prescribe  a  rule  for  others, 
none  can  make  a  law  of  nations;  and  this  traffic  remains 
lawful  to  those  whose  governments  have  not  forbid- 
den it 

If  it  is  consistent  with  the  law  of  nations,  it  cannot 
in  itself  be  piracy.  It  can  be  made  so  only  by  statute; 
and  the  obligation  of  the  statute  cannot  transcend  the 
legislative  power  of  the  state  which  may  enact  it. 

If  it  be  neither  repugnant  to  the  law  of  nations,  nor 
pira(*y,  it  is  almost  superfluous  to  say  in  this  court,  that 
the  right  of  bringing  in  for  adjudication  in  time  of 
peace,  even  where  the  vessel  belongs  to  a  nation  which 
has  prohibited  the  trade,  cannot  exist.  The  courts  of 
no  country  execute  the  penal  laws  of  another;  and  the 
course  of  the  American  Government  on  the  subject  of 
visitation  and  search,  would  decide  any  case  in  which 
that  right  had  been  exercised  by  an  American  cruiser, 
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on  the  vessel  of  a  foreign  nation^  not  violating  our  mu- 
nicipal laws,  p  gainst  the  captors. 

It  follows  that  a  foreign  vessel  engaged  in  the  African 
slave  trade,  captured  on  the  high  seas  in  the  time  of 
peace,  by  an  American  cruiser,  and  brought  in  for  ad- 
judication, would  be  restored. 

The  general  question  being  disposed  of,  it  remains  to 
examine  the  circumstances  of  the  particular  case. 

The  Antelope,  a  vessel  unquestionably  belonging  to 
Spanish  subjects,  was  captured  while  receiving  a  cargo 
of  Africans  on  the  coast  of  Africa,  by  The  Arraganta,  a 
privateer  which  was  manned  in  Baltimore,  and  is  said 
to  have  been  under  the  flag  of  the  Oriental  Republic. 
Some  other  vessels,  said  to  be  Portuguese,  engaged  in  the 
same  traffic,  were  previously  plundered,  and  the  slaves 
taken  from  them,  as  well  as  from  another  vessel  then 
in  the  same  port,  were  put  on  board  The  Antelope,  of 
which  vessel  The  Arraganta  took  possession,  landed  her 
crew,  and  put  on  board  a  prize  master  and  prize  crew. 
Both  vessels  proceeded  to  the  coast  of  Brazil,  where  the 
Arraganta  was  wrecked,  and  her  captain  and  crew  lost 
or  made  prisoners. 

The  Antelope,  whose  name  was  changed  to  The  Gen- 
eral Ramirez,  after  an  ineffectual  attempt  to  sell  the 
Africans  on  board  at  Surinam,  arrived  off  the  coast  of 
Florida,  and  was  hoveriug  on  that  coast,  near  that  of  the 
United  States,  for  several  days.  Supposing  her  to  be  a 
pirate,  or  a  vessel  wishing  to  smuggle  slaves  into  the 
United  States,  Captain  Jackson,  of  the  revenue  cutter 
Dallas,  went  in  quest  of  her,  and,  finding  her  laden 
with  slaves,  commanded  by  officers  who  w^ere  citizens  of 
the  United  States,  with  a  crew  who  spoke  English, 
brought  her  in  for  adjudication. 
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Bhe  was  libeled  by  the  vice-consals  of  Spain  and 
Portugal,  each  of  whom  claim  that  portion  of  the  slaves 
which  were  conjei^tured  to  belong  to  the  subjects  of  their 
respeitive  sovereigns;  which  claims  are  opposed  by  the 
United  States  on  behalf  of  the  Africans. 

In  the  argument,  the  question  on  whom  the  onus  pro- 
handi  is  imposed^  has  been  considered  of  great  import- 
ance, and  the  testimony  adduced  by  the  parties  has  been 
critically  examined.  It  is  contended  that  The  Antelope, 
having  been  wrongfully  dispossessed  of  her  slaves  by 
American  citizens,  and  being  now,  together  with  her 
cargo,  in  the  power  of  the  United  States,  ought  to  be  re- 
stored, without  further  inquiry,  to  those  out  of  whose 
possession  she  was  thus  i^Tongfully  taken.  No  proof  of 
property,  it  is  said,  ought  to  be  required.  Possession  is 
in  such  a  case  evidence  of  property. 

Conceding  this  as  a  general  proposition,  the  counsel 
for  the  United  States  deny  its  application  to  this  case. 
A  distinction  is  taken  between  men,  who  are  generally 
free,  and  goods,  which  are  always  property.  Although, 
with  respect  to  the  last,  possession  may  constitute  the 
only  proof  of  property  which  is  demandable,  something 
more  is  necessary  where  men  are  claimed.  Some  proof 
should  be  exhibited  that  the  possession  was  legally  ac- 
quired. A  distinction  has  been  also  drawn  between 
Africans  unlawfully  taken  from  the  subjects  of  a  foreign 
power  by  persons  acting  under  the  authority  of  the 
United  States,  and  Africans  first  captured  by  a  bellig- 
erent privateer,  or  by  a  pirate,  and  then  brought  right, 
fully  into  the  United  States,  under  a  reasonable  appre- 
hension that  a  violation  of  their  laws  was  intended. 
Being  rightfully  in  the  possession  of  an  American  court, 
that  court,  it  is  contended,  must  be  governed  by  the 
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laws  of  its  own  country;  and  the  condition  of  these 
Africans  must  depend  on  the  laws  of  the  United  States, 
not  on  the  laws  of  Spain  or  Portugal. 

Had  The  Arraganta  been  a  regularly  commissioned 
cruiser,  which  had  committed  no  infraction  of  the  neu- 
trality of  the  United  States,  her  capture  of  The  Antelope 
must  have  been  considered  lawful,  and  no  question  could 
have  arisen  respecting  the  rights  of  the  original  claim- 
ants. The  question  of  prize  or  no  prize  belongs  solely 
to  the  courts  of  the  captor.  But,  having  violated  the 
neutrality  of  the  United  States,  and  having  entered  our 
ports,  not  voluntarily,  but  under  coercion,  some  difficulty 
exists  respecting  the  extent  of  the  obligation  to  restore, 
on  the  mere  proof  of  former  possession,  which  is  im- 
.  posed  on  this  Government. 

If,  ag  is  charged  in  the  libels  of  both  the  consuls,  as 
well  as  of  the  United  States,  she  was  a  pirate,  hovering 
on  the  coast,  with  intent  to  introduce  slaves,  in  violation 
of  the  laws  of  the  United  States,  our  treaty  requires  that 
property  rescued  from  pirates  shall  be  restored  to  the 
Spanish  owner,  on  his  making  proof  of  his  property. 

Whether  The  General  Ramirez,  originally  The  Ante- 
lope, is  to  be  considered  as  the  prize  of  a  commissioned 
belligerent  ship  of  war  unlawfully  equipped  in  the 
United  States,  or  as  a  pirate,  it  seems  proper  to  make 
some  inquiry  into  the  title  of  the  claimants. 

In  support  of  the  Spanish  claim,  testimony  is  pro- 
duced, showing  the  documents  under  which  The  Ante- 
lope sailed  from  Havana,  on  the  voyage  on  which  she  was 
captured;  that  she  was  owned  by  a  Spanish  house  of 
trade  in  that  place;  that  she  was  employed  in  the  busi- 
ness of  purchasing  slaves,  and  had  purchased  and  taken 
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on  board  a  considerable  number,  when  she  was  seized 
as  a  prize  by  The  Arraganta. 

Whether,  on  this  proof,  Africans  brought  into  the 
United  States,  under  the  various  circumstances  belong- 
ing to  this  case,  ought  to  be  restored  or  not,  is  a  question 
on  which  much  difficulty  has  been  felt.  It  is  unneces- 
sary to  state  the  reasons  in  support  of  the  affirmative  or 
negative  answer  to  it,  because  the  court  is  divided  on  it, 
and,  consequently,  no  principle  is  settled.  So  much  of 
the  decree  of  the  Circuit  Court  as  directs  restitution  to 
the  Spanish  claimant  of  the  Africans  found  on  board 
The  Antelope  when  she  w^as  captured  by  The  Arraganta, 
is  affirmed. 


THK  RESOLUTION. 
(6  RoblDflon's  Admiralty  Report's,  18.) 

JOUTT    GAFTURB  AND  SALVAGE. 

Judgment. 

Sir  William  Scott. — ^This  was  an  American  ship,  with 
some  French  passengers  and  French  proi>erty  on  board, 
seized  on  a  voyage  from  Monte  Video  to  Havre  de  Grace, 
and  brought  to  Plymouth  by  the  King's  ship  The  Pickle. 
At  the  time  of  the  seizure  there  were  on  board  three  per- 
sons, no  part  of  the  crew,  but  asserting  themselves  to  be 
prize  masters,  put  on  board  by  two  privateers  which 
had  fallen  in  with  this  vessel  in  the  early  periods  of  her 
voyage.  It  appears  that  the  agent  of  The  Pickle  brought 
in  the  papers,  and  proceeded  to  take  the  preparatory  ex- 
aminations, before  Smith,  the  prize  master  of  one  of  the 
privateers,  was  allowed  to  come  on  shore;  and  that 
Smith  was  afterwards  impressed  and  taken  out  of  the 
way.    This  representation  is  made  on  the  affidavits  to 
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Mr.  Delacombe,  the  agent  of  The  Mary,  and  is  not  con- 
tradicted. It  is  a  fact,  therefore,  which  I  must  take  to 
be  true,  and  one  which  tends  to  give  no  very  favorable 
impression  of  the  case,  on  the  part  of  The  Pickle.  It 
was  the  evident  duty  of  the  persons  proceeding  to  ad- 
judication on  behalf  of  The  Pickle,  to  have  taken  care 
that  no  obstruction  was  thrown  in  the  way  of  this  per- 
son, to  prevent  him  from  coming  forward  to  assert  the 
interest  of  his  ship.  Instead  of  that,  the  prize  master  is 
forcibly  prevented  from  asserting  his  claim.  This  cir- 
cumstance alone  would  deduct  very  materially  from  the 
effect  of  the  examination;  and  there  are  other  circum- 
stances which  go  farther,  to  deprive  them  of  all  credit. 
The  account  given  by  the  American  master  is,  "that  he 
was  first  detained  by  the  private  ship  of  war  The  Mary ; 
that  the  commander,  John  Koalf,  desired  the  deponent 
to  take  two  of  his  crew  on  board,  to  give  The  Mary  a 
share  of  the  capture,  should  the  said  ship  be  afterwards 
detained  by  any  other  ship  of  war,  which  he,  this  de- 
ponent, consented  to,  but  never  gave  them  the  command 
or  direction  of  said  ship."  The  affidavit  of  the  master 
of  The  Mary  gives  a  very  different  representation  of  the 
matter.  It  states,  "that  he  opened  the  letter  delivered  to 
him,  and  finding  that  the  French  property  on  board  was 
not  so  trifling  as  had  been  represented,  he  resolved  to 
seize ;  that  the  appearer,  Henry  Smith,  was  immediately 
put  on  board  as  prize  master,  with  a  certificate  of  his  sit- 
uation, and  also  George  Knight,  a  mariner  of  and  be- 
longing to  said  private  ship  of  war,  -with  orders  to 
make  the  first  English  port  in  the  Channel;  that  this 
appearer,  J.  Eoalf,  did  not  put  any  more  men  on  board, 
by  reason  that  the  American  crew  expressly  agreed  to 
submit  and  obey  the  prize  master."  On  the  truth  of  these 
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diflFerent  accounts  the  whole  case  will  depend.  Now, 
with  regard  to  the  asserted  capture  by  The  Mary, 
the  first  consideration  is,  whether  the  facts  stated  in  the 
master's  affidavit  are  credible.  I  shall  afterwards  have 
occasion  to  observe  what  is  necessary  to  constitute  cap- 
ture. On  the  question  of  fac^t,  I  see  no  incredibility ;  if 
it  had  appeared,  as  it  was  represented  in  argument,  that 
The  Mary  had  at  first  relinquished  the  purpose  of  seiz- 
ing, on  a  supposition  that  the  amount  of  the  French 
property  on  board  was  too  inconsiderable  to  induce  her 
to  seize,  and  that  no  circumstances  afterwards  trans- 
pired to  lead  to  an  alteration  of  that  purpose;  there 
might  have  been  reason  to  maintain,  that  no  act  of  cap- 
ture was  intended  by  putting  the  two  men  on  board ;  but 
the  master  says,  "that  he  only  affected  to  think  the 
value  of  the  property  not  sufficient,  and  professed  an 
intention  of  leaving  it,  for  the  purpose  of  obtaining  more 
evidence  of  what  was  actually  on  board."  In  that  view 
of  the  case,  I  cannot  but  think  that  the  letter  which  was 
committed  to  his  care  to  be  forwarded  to  America,  did 
contain  matter  that  might  naturally  induce  him  to  sus- 
pect that  the  French  property  on  board  was  not  so  incon- 
siderable, since  the  terms  are  not  confined  to  any  small 
parcels  only,  but  say  generally,  *♦  We  have  French  prop- 
erty on  board."  I  do  not  see,  therefore, that  there  is  rdv 
thing  incredible  in  this  representation.  But  it  is  said 
that  the  conduct  pursued  was  such  as  never  could  enter 
into  the  mind  of  any  man,  to  put  two  persons  unarmed 
on  board  a  ship,  to  take  her  across  the  Atlantic  into  a 
British  port,  in  opposition  to  the  resistance  which  they 
must  expect  to  encounter  if  not  from  the  American  mas- 
ter himself,  vet  certainlv  from  the  Frenchmen  on  hoard, 
who  were  more  in  number  than  themselves.     Undoabt- 
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edly  it  was  not  a  very  prudent  measure;  it  was,  per- 
haps an  act  of  rash  confidence ;  but  when  I  consider  that 
the  neutral  master  acquiesced  by  his  own  account,  in 
taking  two  men  on  board,  and  that  it  might  naturally  be 
indifferent  to  him  whether  he  went  into  an  English  or  a 
French  port,  I  cannot  think  that  the  act  is  of  such  a  na- 
ture as  to  be  altogether  improbable.  It  is  true  that  a 
cruiser  has  no  right  to  compel  neutral  masters  to  make 
a  promise  of  this  kind ;  but  if  they  choose  to  enter  into 
such  an  engagement,  the  neutral  nation  sustains  no  in- 
jury from  it ;  and  it  is  fully  competent  to  the  master  of 
the  privateer  to  act  under  it.    It  is  a  mere  question  of 

prudence  whether  he  will  trust  to  the  word  of  the  neutral 
master,  or  whether  he  will  take  the  more  effectual  pre- 
caution of  putting  a  sufficient  force  on  board.  As  to 
the  objection  that  the  papers  were  not  taken  into  the  im- 
mediate possession  of  the  prize  master,  or  that  the  navi- 
gation of  the  ship  was  left  to  the  neutral  master,  I  do 
not  see  that  either  of  these  circumstances  are  material. 

The  papers  remained  on  board  the  ship,  and  it  is  by  no 
means  necessary  to  constitute  a  prize  master,  that  he 
should  take  upon  himself  the  navigation  of  the  vessel. 
If  the  ship  had  voluntarily  come  into  a  British  port  un- 
der this  engagement,  and  proceedings  had  been  insti- 
tuted in  this  court  on  the  part  of  the  first  captor,  I  am 
not  aware  of  any  legal  objection  that  should  have  pre- 
vented the  court  from  condemning  the  French  property 
on  board  as  lawful  prize  to  The  Mary.  On  this  part  of 
the  case,  I  do  not  see  that  there  is  either  any  incredi- 
bility or  any  illegality,  in  the  account  given  of  the  trans- 
action, by  the  master  of  The  Mary.  Then  let  us  look 
at  the  case  as  it  stands  upon  the  preparatory  deposi- 
tions.    The  American  master  states  on  his   examination, 
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which  I  am  always  to  remember  was  taken  in  the  absence 
of  Smith,  "that  the  tw^o  men  were  put  on  board  only  for 
the  purpose  of  founding  a  claim  to  share  in  any  capture 
that  might  be  made."  The  fact  itself  seems  to  be  incredi- 
ble^ that  two  men  should  be  put  on  board  for  that 
purpose,  when  it  could  not  possibly  have  any  such  eflFect, 
and  as  to  the  credit  of  the  master,  who  admits  himself 
to  have  been  concerned  in  this  scheme,  what  reliance  can 
I  place  on  him  as  a  witness?  By  his  ow^n  representation 
it  was  a  fraudulent  act,  in  which  he  concurred,  to  give  a 
claim  of  joint  capture  where  no  right  whatever  existed ; 
an^  his  title  to  credibility  is  not  much  mended,  by  ob- 
serving that  he  was  so  ready  to  break  the  promise  which 
he  had  so  made.  It  is  also  utterly  improbable  that  two 
persons  should  allow  themselves  to  be  made  the  instru- 
ments of  such  a  scheme,  since  it  would  be  little  less  than 
an  act  of  insanity  in  them,  as  British  sailors,  to  go  on 
board  with  a  chance  of  being  carried  into  Havre,  there 
to  enjoy  all  the  luxuries  of  a  French  prison.  Who  can 
find  faith  to  believe  such  a  representation? 

I  profess  that  I  cannot.  I  am  under  the  necessity  of 
giving  credit  to  the  account  given  in  the  affidavit  of  the 
master  of  the  Mary;  and  though  the  privateer  had  no 
right  to  compel  such  an  engagement,  if  the  neutral  mas- 
ter promised  to  go  into  a  British  port,  without  more 
force  being  put  upon  him,  I  am  of  the  opinion  that  the 
act  of  seizure  under  such  circumstances  would  be  fully 
sufficient  In  law  to  constitute  a  captura  If  this  be  so, 
it  puts  an  end  to  the  case  on  the  part  of  the  second  pri- 
vateer :  If  force  was  all  that  was  required  to  make  the 
first  seizure  complete,  it  would  be  impossible  to  ascribe 
more  effect  to  the  one  man  put  on  board  from  this  vesr 
sel,  than  to  the  two  which  had  before  been  put  on  board 
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from  the  Mary.  Then,  the  only  question  that  remains 
is,  as  to  the  king's  ship,  whether  she  can  sustain  a  claim 
of  capture,  or  a\i  interest  of  any  other  kind?  The  cap- 
lure  I  have  already  pronounced  to  ha\e  been  made  be- 
fore; but  I  think  there  is  enough  disclosed  in  the  evi- 
dence to  support  a  claim  of  salvage  on  behalf  of  the 
Pickle.  The  prize-master  of  the  Mary  admits  "that  he 
had  been  informed  of  an  intention  of  the  American 
master,  to  carry  the  vessel  into  Havre,  and  that  he  had 
applied  to  the  captain  of  the  Pickle  for  assistance/' 
This  is  in  effect  an  admission  that  the  capture  on  his 
part  would  not  have  been  complete  without  the  aid  of 
the  schooner.  It  is,  I  think,  sufficient  to  found  an  in- 
terest in  the  nature  of  a  salvage  claim;  and  I  should 
have  been  disposed  to  consider  this  claim  more  liberally, 
if  the  proceedings  had  not  in  the  first  instance  been 
carried  on  in  the  absence  of  the  prize-master  of  the 
Mary,  and  for  the  purpose  of  establishing  a  title  of 
capture,  which  I  have  pronounced  not  to  have  been  well 
founded.  The  value  of  the  property  condemned  is  stat- 
ed to  be  about  £1,100.  I  shall  pronounce  for  a  salvage 
of  £200,  with  expenses. 


THE  MARIA. 
(1  Robinson's  Admiralty  Reports,  287.) 

THE   RIGHT   OF  CONVOY. 

Judgment. 

Sir  W.  Scott — This  ship  was  taken  in  the  British 
channel  in  company  with  several  other  Swedish  vessels 
sailing  under  convoy  of  a  Swedish  frigate,  having  car- 
goes of  naval  stores  and  other  produce  of  Sweden  on 
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board,  by  a  British  squadron  under  the  command   of 
Commodore  Lawford. 

The  only  special  considerations  which  I  shall  notice 
in  favor  of  Great  Britain  (and  which  I  am  entirely  de- 
sirous of  allowing  to  Sweden  in  the  same  or  similar  cir- 
cumstances) is,  that  the  nature  of  the  present  war  does 
give  this  country  the  rights  of  war,  relatively  to  neu- 
tral states,  in  as  large  a  measure  as  they  have  been  reg- 
ularly and  legally  exercised,  at  any  period  of  modem 
civilized  times.  Whether  I  estimate  the  nature  of  the 
war  justly,  I  leave  to  the  judgment  of  Europe,  when  I 
declare  that  I  consider  this  as  a  war  in  which  neutral 
states  themselves  have  an  interest  much  more  direct 
and  substantial  than  they  have  in  the  ordinary,  limited, 
and  private  quarrels  (if  I  may  so  call  them)  of  Great 
Britain  and  its  great  public  enemy.  That  I  have  a  right 
to  advert  to  such  considerations,  provided  it  be  done 
with  sobriety  and  truth,  cannot,  I  think,  reasonably  be 
doubted — and  if  authority  is  required,  I  have  authority 
— and  not  the  less  weighty  in  this  question  for  being 
Swedish  authority  —  I  mean  the  opinion  of  that  di>- 
tinguished  person,  one  of  the  most  distinguished  which 
that  country  (fertile  as  it  has  been  of  eminent  men) 
has  ever  produced;  I  mean  Baron  Puflfendorff:  The 
passage  to  which  I  allude  is  to  be  found  in  the  note  of 
Barbej'rac's,  on  his  larger  work,  L.  8.  c.  6.  s.  8-  — Puffen- 
dorflf  had  been  consulted  in  the  beginning  of  the  pres- 
ent century,  when  England  and  other  states  were  en- 
gaged in  the  confederacy  against  Louis  XIV  by  a  law- 
yer upon  the  continent,  Groningius,  who  was  desirous 
of  supporting  the  claim  of  neutral  commerce,  in  a  treat- 
ise which  he  was  then  projecting.  Puflfendorff  con- 
cludes his  answer  to  him  in  these  words: 
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"I  am  not  surprised  that  the  northern  powers  should 
consult  the  general  interests  of  all  Europe,  without  re- 
gard to  the  complaints  of  some  greedy  merchants,  who 
care  not  how  things  go,  provided  they  can  but  satisfy 
their  thirst  of  gain.  Those  princes  wisely  judge  that  it 
would  not  become  them  to  take  precipitate  measures, 
whilst  other  nations  are  combining  their  whole  force 
to  reduce  within  bounds  an  insolent  and  exorbitant 
power  which  threatens  Europe  with  slavery,  and  the 
Protestant  religion  with  destruction.  This  being  the 
interest  of  the  northern  crowns  themselves,  it  is  neither 
just  nor  necessary  that,  for  the  present  advantage,  they 
should  interrupt  so  salutary  a  design,  especially  as  they 
are  at  no  expense  in  the  aflfair,  and  run  no  hazard." — 
In  the  opinion,  then,  of  this  wise  and  virtuous  Swede, 
the  nature  and  purpose  of  a  war  was  not  entirely  to  be 
omitted  in  the  consideration  of  the  warrantable  exer- 
cise of  its  rights,  relatively  to  neutral  states.  —  His 
words  are  memorable:  I  do  not  overrate  their  impor- 
tance, when  I  pronounce  them  to  be  well  entitled  to  the 
attention  of  his  country. 

It  might  likewise  be  improper  for  me  to  pass  entire- 
ly without  notice,  as  another  preliminary  observation, 
(though  without  meaning  to  lay  any  particular  stress 
upon  it,)  that  the  transaction  in  question  took  place  in 
the  British  channel,  close  upon  the  British  coast,  a  sta- 
tion over  which  the  Crown  of  England  has  from  pretty 
remote  antiquity,  always  asserted  something  of  that 
special  jurisdiction  which  the  sovereigns  of  other  coun- 
tries have  claimed  and  exercised  over  certain  parts  of 
the  seas  adjoining  to  their  coasts. 

In  considering  the  case,  I  think  it  will  be  advisable 
for  me,  first,  to  state  the  facts  as  they  appear  in  the 
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evidence;  secondly,  to  lay  down  the  principles  of  law 
which  apply  generally  to  such  a  state  of  facts;  thirdly, 
to  examine  whether  any  special  circumstances  attend- 
ed the  transaction  in  any  part  of  it,  which  ought  in  any 
manner  or  degree  to  affect  the  application  of  these 
principles. 

The  facts  of  the  capture  are  to  be  learnt  only  from 
the  captors ;  for,  as  I  have  observed,  the  claimants  have 
been  entirely  silent  about  them,  and  that  silence  gives 
the  strongest  confirmation  to  the  truth  of  the  accounts 
delivered  by  the  captors. 

The  attestation  of  Captain  Lawford  introduces  and 
verifies  his  log-book,  in  which  it  is  stated,  that  after  the 
meeting  of  the  fieets  he  sent  an  officer  on  board  ^he  frig- 
ate to  inquire  about  the  cargoes  and  destination  »of  the 
merchantmen,  and  was  answered,  "that  they  lyere 
Swedes,  bound  to  different  ports  in  the  Mediterranean, 
laden  with  hemp,  iron,  pitch  and  tar."  Upon  doubt, 
which  Captain  Lawford  entertained  respecting  the  con- 
duct he  should  hold  in  a  situation  of  some  delicacy,  he 
dispatched  immediately  a  messenger  to  the  Admiralty,  i 
keeping  the  convoy  in  his  view ;  and  having  received  or- 
ders from  the  Admiralty  by  the  return  of  his  messen- 
ger to  detain  these  merchant  ships  and  carry  them  into 
the  nearest  English  port,  he  sent  Sir  Charles  Lindsay 
and  Capt.  Raper  to  communicate  them  in  the  civilest 
terms  to  the  Swedish  commodore,  who  showed  his  in- 
structions to  repel  force  by  force  if  any  attempt  was 
made  to  board  the  convoy,  and  declared  that  he  should 
defend  them  to  the  last.  The  crew  of  the  Swedish  frig- 
ate were  immediately  at  quarters,  matches  lighted,  and 
every  preparation  made  for  an  obstinate  resistance;  and 
the  signal  was  made  on  board  the  British  squadron  to 
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prepare  for  battle.  In  the  night,  possession  was  taken 
of  most  of  the  vessels,  the  Swedish  frigate  making  many 
movements,  which  were  narrowly  watched  by  the  Kom- 
ney  keeping  close  under  his  lee,  lower  deck  guns  run 
out,  and  every  man  at  his  quarters.  In  the  morning  the 
Swedish  frigate  hoisted  out  an  armed  boat,  and  sent  on 
board  one  of  the  vessels  which  had  been  taken  posses- 
sion of,  and  took  out  by  force  the  British  officer  who 
had  been  left  on  board,  and  carried  him  on  board  the 
frigate,  where  he  was  detained.  The  Swedish  com- 
mander sent  an  officer  of  his  own  on  board,  Capt.  Law- 
ford,  to  complain  that  he  had  taken  advantage  of  the 
night  to  get  possession  of  his  convoy,  which  was  unob- 
served by  him,  or  he  should  have  assuredly  defended 
them  to  the  last.  Upon  further  conference  and  rep- 
resentation of  the  impracticability  of  resistance  to  such 
a  superior  force,  he  at  length  agreed  to  go  into  Margate 
Boads,  and  returned  the  British  officer  who  had  been 
taken  out  and  detained  on  board  the  frigate.  After 
the  arrival  in  Margate  Boads  he  lamented  that  he  had 
not  exchanged  broadsides;  said  that  he  did  not  con- 
sider his  convoy  as  detained,  and  should  resist  any  fur- 
ther attempt  to  take  possession  of  them. 

This  being  the  actual  state  of  the  fact,  it  is  proper 
for  me  to  examine,  secondly,  what  is  their  legal  state, 
or,  in. other  words,  to  what  considerations  they  are  just- 
ly .subject  according  to  the  law  of  nations;  for  which 
purpose  I  state  a  few  principles  of  that  system  of  law 
which  I  take  to  be  incontrovertible. 

First,  that  the  right  of  visiting  and  searching  mer- 
chant ships  upon  the  high  seas,  whatever  be  the  ships, 
whatever  be  the  cargoes,  whatever  be  the  destinations, 
is  an  incontestable  right  of  the  lawfully  commissioned 
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cruisers  of  a  belligerent  nation.  I  say,  be  the  ships^  the 
cargoes,  and  the  destinations  what  they  may,  because 
till  they  are  visited  and  searched,  it  does  not  appear 
what  the  ships,  or  the  cargoes,  or  the  destinations  are; 
and  it  is  for  the  purpose  of  ascertaining  these  points 
that  the  necessity  of  this  right  of  visitation  and  search 
exists.  This  right  is  so  clear  in  principle,  that  no  man 
can  deny  it  who  admits  the  legality  of  maritime  cap- 
ture; because  if  you  are  not  at  liberty  to  ascertain  by 
sufficient  inquiry  whether  there  is  property  that  can 
legally  be  captured,  it  is  impossible  to  capture.  Even 
those  who  contend  for  the  inadmissible  rule,  that  free 
ships  make  free  goods,  must  admit  the  exercise  of  this 
right  at  least  for  the  purpose  of  ascertaining  whether 
the  ships  are  free  ships  or  not.  The  right  is  equally 
clear  in  practice ;  for  practice  is  uniform  and  universal 
upon  the  subject.  The  many  European  treaties  which 
refer  to  this  right,  refer  to  it  as  pre-existing,  and  merely 
regulate  the  exercise  of  it.  All  writers  upon  the  law  of 
nations  unanimously  acknowledge  it,  without  the  excep- 
tion even  of  Ilubner  himself,  the  great  champion  of  neu- 
tral privileges.  In  short,  no  man  in  the  least  degree 
conversant  in  subjects  of  this  kind  has  ever,  that  I  know 
of,  brimthed  a  doubt  upon  it.  The  right  must  unques- 
tionably be  exercised  with  as  little  of  personal  harsh- 
ness and  of  vexation  in  the  mode  as  possible;  but  soften 
it  as  much  as  you  can,  it  is  still  a  right  of  force,  though 
of  lawful  force — something  in  the  nature  of  civil  pro- 
cess, where  force  is  employed,  but  a  lawful  force,  which 
cannot  lawfully  be  resisted.  For  it  is  a  wild  conceit 
that  wherever  force  is  used,  it  may  be  forcibly  resisted ; 
a  lawful  force  cannot  lawfuUv  be  resisted.  The  onlv 
case  where  it  can  be  so  in  matters  of  this  nature,  is  in 
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the  state  of  war  and  conflict  between  two  countries, 
where  one  party  has  a  perfect  right  to  attack  by  force, 
and  the  other  has  an  equally  perfect  right  to  repel  by 
force.  But  in  the  relative  situation  of  two  countries  at 
peace  with  each  other,  no  such  conflicting  rights  can 
possibly  co-exist. 

Secondly,  that  the  authority  of  the  Sovereign  of  the 
neutral  country  being  interposed  in  any  manner  of 
mere  force  cannot  legally  vary  the  rights  of  a  lawfully- 
commissioned  belligerent  cruiser ;  I  say  legally,  because 
what  may  be  gi veil,  or  be  fit  to  be  given,  in  the  admin- 
istration of  this  species  of  law,  to  considerations  of 
comity  or  of  national  policy,  are  views  of  the  matter 
which,  sitting  in  this  Court,  I  have  no  right  to  enter- 
tain. All  that  I  assert  is,  that  legally  it  cannot  be  main- 
tained, that  if  a  Swedish  commissioned  cruiser,  during 
the  wars  of  his  own  country,  has  a  right  by  the  law  of 
nations  to  visit  and  examine  neutral  ships,  the  King  of 
England,  being  neutral  to  Sweden,  is  authorized  by  that 
law  to  obstruct  the  exercise  of  that  right  with  respect 
to  the  merchant-ships  of  his  country.  I  add  this,  that 
I  cannot  but  think  that  if  he  obstructed  it  by  force,  it 
would  very  much  resemble  (with  all  due  reverence  be 
it  spoken)  an  opposition  of  illegal  violence  to  legal 
right.  Two  sovereigns  may  unquestionably  agree,  if 
they  think  fit  (as  in  some  late  instances  they  have 
agreed),  by  special  covenant,  that  the  presence  of  one  of 
their  armed  ships  along  with  their  merchant-ships  shall 
be  mutually  understood  to  imply  that  nothing  is  to  be 
found  in  that  convoy  of  merchant-ships  inconsistent 
with  amity  or  neutrality ;  and  if  they  consent  to  accept 
this  pledge,  no  third  party  has  a  right  to  quarrel  with 
it  any  more  than  with  any  other  pledge  which  they  may 
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agree  mutually  to  accept.  But  surely  no  sovereign  can 
legally  compel  the  acceptance  of  such  a  security  by 
mere  force.  The  only  security  known  to  the  law  of  na- 
tions upon  this  subject,  independent  of  all  special  cove- 
nant, is  the  right  of  personal  visitation  and  search,  to 
be  exerci8e<l  by  those  who  have  the  interest  in  making 
it.  I  am  not  ignorant,  that  amongst  the  loose  doctrines 
which  modern  fancv,  under  the  various  denominations 
of  philosophy  and  philanthropy,  and  I  know  not  what, 
have  thrown  upon  the  world,  it  has  been  within  these 
few  years  advanced,  or  rather  insinuated,  that  it  might 
possibly  be  well  if  such  a  security  were  accepted.  Upon 
such  unauthorized  speculations  it  is  not  necessary  for 
me  to  descant :  the  law  and  practice  of  nations  ( I  in- 
clude particularly  the  practice  of  Sweden  when  it  hap- 
pens to  be  belligerent),  give  them  no  sort  of  counte- 
nance ;  and  until  that  law  and  practice  are  new-modeled 
in  such  a  wav  as  mav  surrender  the  known  and  ancient 
rights  of  some  nations  to  the  present  convenience  of 
other  nations  (which  nations  may  perhaps  remember 
to  forget  them,  when  they  happen  to  be  themselves  bel- 
ligerent), no  reverence  is  due  to  them;  they  are  the  ele- 
ments of  that  system,  which,  if  it  is  consistent^  has  for 
its  real  purpose  an  entire  abolition  of  capture  in  war — 
that  is,  in  other  words,  to  change  the  nature  of  hostil- 
ity, as  it  has  ever  existed  amongst  mankind,  and  to 
introduce  a  state  of  things  not  yet  seen  in  the  world, 
that  of  a  military  war  and  a  commercial  peace.  If  it 
were  fit  that  such  a  state  should  be  introduced,  it  is  at 
least  necessary  that  it  should  be  introduced  in  an 
avowed  and  intelligible  manner,  and  not  in  a  way  which, 
professing  gravely  to  adhere  to  that  system  which  has 
for  centuries  prevailed  among  civilized  states,  and  urg- 
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ing  at  the  same  time  a  pretension  utterly  inconsistent 
with  all  its  known  principles,  delivers  over  the  whole 
matter  at  once  to  eternal  controversy  and  conflict,  at 
the  expense  of  the  constant  hazard  of  the  harmony  of  the 
states,  and  of  .the  lives  and  safety  of  innocent  individuals. 
Thirdly,  that  the  penalty  for  the  violent  contraven- 
tion of  this  right  is  the  confiscation  of  the  property  so 
withheld  from  visitation  and  search.  For  the  proof  of 
this  I  need  only  to  refer  to  Vattel,  one  of  the  most  cor- 
rect and  certainly  not  the  least  indulgent  of  modern 
professors  of  public  law.  In  his  book  III.  c.  vii.  sect. 
114,  he  expresses  himself  thus :  "On  ne  pent  emi)echer 
le  transport  des  eflfets  de  contrabande  si  Ton  ne  visite 
pas  les  vaisseaux  neutres  que  I'on  recontre  en  mer.  On 
est  done  en  droit  de  les  visiter.  Quelques  nations 
puissantes  ont  refus^  en  differents  temps  de  se  soumet- 
tre  a  cette  visite,  aujourd  'hui  un  vaisseau  neutre,  qui 
refuseroit  de  souffrir  la  visite  se  feroit  condamner  par 
cela  seul,  comme  etant  de  bonne  prise."  Vattel  is  here 
to  be  considered  not  as  a  lawyer  merely  delivering  an 
opinion,  but  as  a  witness  asserting  the  fact — the  fact 
that  such  is  the  existing  practice  of  modern  Europe. 
And  to  be  sure  the  only  marvel  in  the  case  is,  •that  he 
should  mention  it  as  a  law  merely  modern,  when  it  is 
remembered  that  it  is  a  principle,  not  only  of  the  civil 
law  (on  which  great  part  of  the  law  of  nations  is  found- 
ed), but  of  the  private  jurisprudence  of  most  coun- 
tries in  Europe, — that  a  contumacious  refusal  to  sub- 
mit to  fair  inquiry  infers  all  the  penalties  of  convicted 
guilt.  Conformably  to  this  principle  we  find  in  the 
celebrated  French  Ordinance  of  1681,  now  in  force.  Ar- 
ticle 12,  "That  every  vessel  shall  be  good  prize  in  case 
of  resistance  and  combat,"  and  Valin,  in  his  smaller 
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Commentary,  p.  81,  says  expressly,  that  although  the 
expression  is  in  the  conjunctive,  yet  that  the  resistance 
alone  is  sufficient.  He  refers  to  the  Spanish  Ordinance 
1718,  evidently  copied  from  it,  in  which  it  is  expressed 
in  the  disjunctive,  "in  case  of  resistance  or  combat." 

And  ret*ent  instances  are  at  hand  and  within  view, 
in  which  it  appears  that  Spain  continues  to  act  upon 
this  principle.  The  first  time  in  which  it  occurs  to  my 
notice  on  the  inquiries  I  have  been  able  to  make  in  the 
institutes  of  our  own  country  respecting  matters  of 
this  nature,  excepting  what  occurs  in  the  Black  Book 
of  the  Admiralty,  is  in  the  Order  of  Council,  1664,  At- 
tide  12,  which  directs,  "That  when  any  ship  met  with- 
al by  the  royal  navy  or  other  ship  commissioned,  shall 
fight  or  make  resistance,  the  said  ship  and  goods  shall 
be  adjudged  lawful  prize."  A  similar  article  occurs  in 
the  Proi'lamation  of  1672.  I  am  aware,  that  in  those 
orders  and  proclamations  are  to  be  found  some  articles 
not  very  consistent  with  the  law  of  nations  as  under- 
stood now,  or  indeed  at  that  time;  for  they  are  ex- 
pressly censured  by  Lord  Clarendon.  But  the  article 
I  refer  to  is  not  of  those  he  reprehends;  and  it  is  ob- 
servable that  Sir  Robert  Wiseman,  then  the  king's  ad- 
vocate general,  who  reported  upon  the  articles  in  1673, 
expresses  a  disapprobation  of  some  of  them  as  harsh 
and  novel,  does  not  mark  this  article  with  anv  obg^erva- 
tion  of  censure.  I  am  therefore  warranted  in  saying, 
that  it  was  the  rule,  and  the  undisputed  rule,  of  the 
British  Admiraltv.  I  will  not  sav  that  rule  mav  not 
have  been  broken  in  upon  in  some  instances  by  consid- 
erations of  comity  or  of  policy,  by  which  it  may  be  fit 
that  the  administration  of  this  species  of  law  should  be 
tempered  in  the  hands  of  those  tribunals  which  have  a 
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right  to  entertain  and  apply  them,  for  no  man  can  deny 
that  a  state  may  recede  from  its  extreme  rights,  and 
that  its  supreme  councils  are  authorized  to  determine 
in  what  cases  it  may  be  fit  to  do  so,  the  particular  cap- 
tor having  in  no  case  any  other  right  and  title  than 
what  the  state  itself  would  possess  under  the  same  facts 
of  capture.  But  I  stand  with  confidence  upon  all  fair 
principles  of  reason, — ^upon  the  Institutes  of  other  great 
maritime  countries  as  well  as  those  of  our  own  coun- 
tries— when  I  venture  to  lay  it  down,  that  by  the  law 
of  nations,  as  now  understood,  a  deliberate  and  con- 
tinued resistance  to  search,  on  the  part  of  a  neutral 
vessel  to  a  lawful  cruiser,  is  followed  by  the  legal  con- 
sequences of  coiifiscation. 

3.  The  third  proposed  inquiry  was,  whether  any  spe- 
cial circumstances  preceded,  accompanied,  or  followed 
the  transaction  which  ought  in  any  manner  or  degree 
to  affect  the  application  of  the  general  principles? 

The  first  ground  of  exemption  stated  on  the  part  of 
the  claimants  is  the  treaty  with  Sweden  1661,  article 
12,  and  it  was  insisted  by  Dr.  Lawrence,  that  although 
the  belligerent  country  is  authorized  by  the  treaty  to 
exercise  righs  of  inquiry  in  the  first  instance,  yet  that 
these  rights  were  not  exercised  in  tlie  manner  therein 
prescribed.  It  is  an  obvious  answer  to  that  observation, 
that  this  treaty  never  had  in  its  contemplation  the  ex- 
traordinary case  of  an  armed  vessel  sent  in  company 
with  merchantmen  for  the  very  purpose  of  beating  off 
all  inquiry  and  search.  On  the  contrary,  it  supposes 
an  inquiry  for  certain  papers,  and  if  they  are  not  ex- 
hibited, or  "there  is  any  other  just  and  strong  cause  of 
suspicion,''  then  the  ship  is  to  undergo  search.  The 
treaty,  therefore,  recc^nizes  the  rights  of  inquiry  and 
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search,  and  the  violation  of  those  rights  is  not  less  a 
violation   of  the  treity  than   it   is  of  the  general  law  of 
nations.    It  is  said  that  the  demand  ought  first  to  have 
been  made  upon  the  frigate;  I  know  of  no  other  rule 
but  that  of  mere  courtesy  which  requires  this ;  for  this 
extraordinary  case  of  an  armed  ship  traveling  along 
with  merchant  ships  is  not  a  casus  foederis  that  is  at  all 
so  provided  for  in  the  treaty ;  however,  if  it  is  a  rule,  it 
was^c'omplied  with  in  the  present  instance  and  the  answer 
returned  was,  that  "they  were  Swedish  ships  bound 
to  various  ports  in  the  Mediterranean,  laden  with  iron, 
hemp,  pitch  and  tar."    The  question  then  comes,  what 
rights  accrued  upon  the  receipt  of  this  answer?    I  say, 
first,  that  a  right  accrued  of  sending  on  board  each  par- 
ticular ship  for  their  several  papers ;  for  each  particular 
ship,  without  doubt,  had  its  own  papers;  the  frigate 
could  not  have  them;  and  the  captors  had  a  right  to 
send  on  board  them  to  demand  those  papers,  as  well 
under  the  treaty  as  under  the  general  law.     A  second 
right  that  accrued  upon  the  receiving  of  this  answer 
was,  a  right  of  detaining  such  vessels  as  w^ere  carrying 
cargoes  so  composed,  either  wholly  or  in  part,  to  any 
ports  of  the  enemies  of  this  country ;  for  that  tar,  pitch, 
and   hemp   going   to  the   enemy's   use   are   liable   to    be 
seized  as  contraband  in  their  own  nature,  cannot,  I  con- 
ceive, be  doubted  under  the    modern  law  of  nations; 
though  formerly,  when  the  hostilities  of  Europe  were 
less  naval  than  they  have  since  become,  they  were  of 
a  disputable  nature,  and  perhaps  continued  so  at  the 
time  of  making  their  treaty,  or  at  least  at  the  time  of 
making  that  treaty  which  is  the  basis  of  it,  I  mean  the 
treaty  in  which  Whitlock  was  employed  in  the  year 
1656;  for  I  conceive  that  Valin  expresses  the  truth  of 
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this  matter,  when  he  says,  p.  68,  "De  droit  ces  choses,'^ 
(speaking  of  naval  stores),  "sont  de  contrabande  au- 
jourd  'hui  et  depuis  le  commencement  de  ce  siecle,  ce 
qui  n'etoit  pas  autrefois  neanmoins;"  and  Vattel,  the 
best  recent  writer  upon  the  matters,  explicitly  admits 
amongst  positive  contraband,  "les  bois  et  tout  ce  que 
sert  a  la  construction  et  a  I'armament  de  vaisseaux  de 
guerre."  Upon  this  principle  was  founded  the  mod- 
ern explanatory  article  of  the  Danish  treaty,  entered 
into  in  1780,  on  the  part  of  Great  Britain,  by  a  noble 
lord,  then  secretary  of  state,  whose  attention  had  been 
peculiarly  turned  to  subjects  of  this  nature.  I  am  there- 
fore of  opinion,  that  although  it  might  be  shown  that 
the  nature  of  these  commodities  had  been  subject  to 
some  controversy  in  the  time  of  Whitlock,  when  the 
fundamental  treaty  was  constructed,  and  that  therefore 
a  discreet  silence  was  observed  respecting  them  in  the 
composition  of  that  treaty  and  of  the  latter  treaty  de- 
rived from  it,  yet  that  the  exposition  which  the  latter 
judgment  and  practice  of  Europe  has  given  upon  this 
subject  would  in  some  degree  affect  and  apply  what  the 
treaties  had  been  content  to  leave  on  that  indefinite  and 
disputable  footing  on  which  the  notions  then  more  gen- 
erally prevailing  in  Europe  had  placed  it.  Certain  it 
is,  that  in  the  year  1750  the  Lords  of  Appeal  in  this 
country  declared  pitch  and  tar,  the  produce  of  Sweden, 
and  on  board  a  Swedish  ship  bound  to  a  French  port, 
to  be  contraband,  and  subject  to  confiscation,  in  the 
memorable  case  of  the  Med  Good's  Hjelpe.  In  the  more 
modern  understanding  of  this  matter,  goods  of  this  na- 
ture being  the  produce  of  Sweden,  and  the  actual  prop- 
erty of  Swedes,  and  conveyed  by  their  own  navigation, 
have  been  deemed,  in  British  Courts  of  Admiralty,  upon 
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a  principle  of  iudulgence  to  the  native  products  and 
ordinary  commerce  of  that  country,  subject  only  to  the 
milder  rights  of  pre-occupancy  aod  pre-emption ;  or  to  the 
rights  of  preventing  the  goods  from  being  carried  to 
the  enemy,  and  of  applying  them  to  your  own  use,  mak- 
ing a  just  pecuniary  compensation  for  them.  But  to 
these  rights,  being  bound  to  an  enemy's  port,  they  are 
clearly  subject,  and  may  be  detained  without  any  vio- 
lation of  national  or  individual  justice.  Thirdly:  an- 
other right  accrued,  that  of  bringing  in  for  a  more  de- 
lilx^rate  inquiry  than  could  possibly  be  conducted  at 
sea  upon  such  a  number  of  vessels,  even  those  which 
I)rofessed  to  carry  cargoes  with  a  neutral  destination. 
Was  there  or  was  there  not  the  just  and  grave  suspic- 
ion, which  the  treaty  referred  to,  excited  by  the  cir- 
cumstances of  such  a  number  of  vessels  with  such  car- 
goes intended  to  sail  all  along  the  extended  coasts  of 
the  several  public  enemies  of  this  kingdom,  under  the 
protection  of  an  armed  frigate  associated  with  them  for 
the  very  purpose  of  beating  off  by  force  all  particular 
inquiry?  But  supposing  even  that  there  was  not,  is 
this  the  manner  in  which  the  observance  of  the  treaty 
or  of  the  laws  of  nations  is  to  be  enforced?  Certainly 
not  by  the  treaty  itself;  for  the  remedy  for  infraction  is 
provided  in  compensations  to  be  levied,  and  punish- 
ments to  be  inflicted  upon  delinquents  by  their  own 
respective  sovereigns.  Article  12.  How  stands  it  by 
the  general  law?  I  don't  say  that  cases  may  not  occur 
in  which  a  ship  may  be  authorized  by  the  natural  rights 
of  self-preservation  to  defend  itself  against  extreme  vio- 
lence threatened  by  a  cruiser  grossly  abusing  his  com- 
mif^sion ;  but  where  the  utmost  injury  threatened  is  the 
being  carried  into  the  nearest  port,  subject  to  a  full  re- 
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sponsibility  in  costs  and  damages  if  this  is  done  vexatiously 
and  without  just  cause ;  a  merchant  vessel  has  not  the 
right  to  say  for  itself  ( and  an  armed  vessel  has  no  right 
to  say  for  it),  "I  will  submit  to  no  such  inquiry,  but 
I  will  take  the  law  into  my  hands  by  force."  What  is 
to  be  the  issue  if  each  neutral  vessel  has  the  right  to 
judge  for  itself  in  the  first  instance  whether  it  is  rightly 
detained  and  to  act  upon  that  judgment  to  the  extent  of 
using  force?  —  surely  nothing  but  battle  and  bloodshed  as 
often  as  there  Is  anything  like  an  equality  of  force  or 
an  equality  of  spirit.  For  how  often  will  the  case  oc- 
cur in  which  a  neutral  vessel  will  judge  itself  to  be 
rightly  detained?  How  far  the  peace  of  this  world  will 
be  benefited  by  taking  the  matter  from  off  of  its  present 
footing  and  putting  it  upon  this,  it  is  for  the  advocates 
of  such  a  measurs  to  explain.  I  take  the  rule  of  law 
to  be,  that  the  vessel  shall  submit  to  the  inquiry  pro- 
I>osed,  looking  with  confidence  to  those  tribunals  whose 
noble  office  (and  I  hope  not  the  least  acceptable  to 
them)  is  to  relieve,  by  compensation,  inconveniences,  of 
this  kind,  where  they  have  happened  through  accident 
or  error;  and  to  redress  by  compensation  and  punish- 
ment, injuries  that  have  been  committed  by  design. 

The  second  special  ground  taken  on  the  part  of  the 
claimant  was  that  the  intention  was  never  carried  into 
act.  And  I  agree  with  Dr.  Lawrence,  that  if  the  inten- 
tion was  voluntarily  and  clearly  abandoned  an  intention 
to  abandon,  or  even  a  slight  hesitation  about  it,  would 
not  constitute  a  violation  of  rights.  But  how  stands 
the  facts  in  the  present  case?  The  intention  gives  away, 
so  far  as  it  does  give  away,  only  to  the  superior  force, 
It  is  to  those  that  give  such  instructions  to  recollect, 
that  the  averment  of  abandonment  of  intention  cannot 
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possibly  be  set  up,  because  the  instructions  are  delivered 
to  persons  who  are  bound  to  obey  them,  and  who  have 
no  authority  to  vary.  The  intention  is  necessarily  un- 
changeable; and  being  so,  I  do  not  see  the  person  who 
could  fairly  contradict  me,  if  I  was  to  assert  that  the 
delivery  and  acceptance  of  such  instructions  and  the 
sailing  undei  them,  were  such  as  to  complete  the  acts 
of  hostilities.  ITowever  that  might  be,  the  present  fact 
is,  that  the  commander  sails  with  instructions  to  pre- 
vent inquiry  and  search  by  force,  which  instructions 
he  is  bound  to  obey,  and  which  he  is  prevented  from 
acting  upon  to  their  utmost  extent  only  by  an  irresist- 
ible force.  Under  such  circumstances  how  does  the 
presumption  of  abandonment  arise?  If  it  does,  mark 
the  consequences:  If  he  meets  with  a  superior  force, 
he  abandons  his  hostile  purpose;  if  he  meets  with  an  in- 
ferior force,  he  carries  it  into  complete  eflFect.  How 
much  is  this  short  of  the  ordinary  state  of  hostilities? 
"UTiat  is  hostility?  It  is  violence  where  you  can  use 
violence  with  success;  and  where  you  cannot,  it  is  sub- 
mission and  striking  your  colors.  Nothing  can  be  more 
clear  upon  the  perusal  of  these  attestations  than  that 
this  gentleman  abandoned  his  purpose  merely  as  a  sub- 
dued person  in  an  unequal  contest.  The  resistance  is 
carried  on  as  far  as  it  can  be;  and  when  it  can  maintain 
itself  no  longer,  fugit  indignata. 

4.  It  is  lastly  said,  that  they  have  proceeded  only 
against  the  merchant-vessels,  and  not  against  the  frig- 
ate, the  principal  wrongdoer.  On  what  grounds  this 
was  done — whether  on  that  sort  of  comity  and  respect 
which  is  not  usually  shown  to  the  immediate  property  of 
great  and  august  sovereigns,  or  how  otherwise,  I  am 
again  not  judicially  informed;  but  it  can  be  no  legal 
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bar  to  the  right  of  a  plaintiff  to  proceed,  that  he  haa 
for  some  reason  or  other  declined  to  proceed  against 
another  party  against  whom  he  has  an  equal  or  possi- 
bly a  superior  title.  And  as  to  the  particular  case  of 
one  vessel  which  had  obtained  her  release  and  a  re- 
delivery of  her  papers,  the  act  of  the  captors  may  per- 
haps furnish  a  reasonable  ground  of  distinction  with 
respect  for  her  own  special  case;  but  its  effect,  be  what 
it  may,  is  confined  to  herself,  and  can  be  extended  no 
farther. 

I  am  of  opinion,  therefore,  that  special  circumstances 
do  not  exist  which  can  take  the  case  out  of  the  rule 
which  is  generally  applicable  to  such  a  state  of  facts; 
and  I  have  already  stated  that  rule  to  be  the  confisca- 
tion of  all  the  property  forcibly  withheld  from  inquiry 
and  search.  It  may  be  fitting  for  anything  that  I  know 
that  other  considerations  should  be  interposed  to  soft- 
en  the  severity  of  the  rule,  if  the  rule  can  be  justly 
taxed  with  severity;  but  I  have  neither  the  knowledge 
of  any  such  considerations  nor  authority  to  apply  them. 
If  any  negotiations  have  pledged  (as  has  been  intimat- 
ed) the  honor  and  good  faith  of  the  country,  I  can  only 
say  that  it  has  been  much  the  habit  of  this  country  to 
redeem  pledges  of  so  sacred  a  nature.  But  my  business 
is  merely  to  decide  whether,  in  a  court  of  the  law  of  na- 
tions, a  pretension  can  be  legally  maintained  which  has 
for  its  purpose  neither  more  nor  less  than  to  extinguish 
the  right  of  maritime  capture  in  war;  and  to  do  this, 
how?  By  the  direct  use  of  hostile  force  on  the  part  of 
a  neutral  state.  It  is  high  time  that  the  legal  merit  of 
such  a  contention  should  be  disposed  of  one  way  or  the 
other — it  has  been  for  some  few  years  past  preparing  in 
Europe — it  is  extremely  fit  that  it  should  be  brought  to 
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the  test  of  a  judicial  decision;  for  a  worse  state  of 
things  cannot  exist  than  that  of  an  undetermined  conflict 
between  the  ancient  law  of  nations,  as  understood  and 
practiced  for  centuries  by  civilized  nations,  and  a  mod- 
ern project  of  innovation  utterly  inconsistent  with  it, 
and  in  my  apprehension,  not  more  inconsistent  with  it 
than  with  the  amity  of  neighboring  states,  and  the  per- 
sonal safety  of  their  respet*tive  subjects. 

This  is  the  substance  of  what  I  have  to  pronounce 
judicially  on  this  case,  after  weighing  with  the  most 
anxious  care  the  several  facts  and  the  learned  argu- 
ments which  have  been  applied  to  them.  I  deliver  it 
to  my  country — and  to  foreign  countries — ^with  little 
diffidence  in  the  rectitude  of  the  judgment  itself :  I  have 
still  more  satisfaction  in  feeling  an  entire  confidence 
in  the  rectitude  of  the  considerations  under  which  it  has 
been  formed. 


CHAPTER  Y. 

PERSONS  AND  PROPERTY  OF  NEUTRALS  WITHIN  BEL- 
LIGERENT JURISDICTION. 

We  have  in  previous  chapters  considered  the  right  of 
the  belligerent  over  the  persons  and  property  of  ene- 
mies, also  his  right  over  the  persons  and  property  of 
neutrals  on  the  seas,  there  remains  to  be  considered  the  ^•"'*  ®' ^•^• 
question  of  the  right  of  the  belligerent  over  the  persons 
and  property  of  neutrals  within  belligerent  jurisdiction. 
In  this  as  in  other  respects  the  right  of  the  belligerent 
has  undergone  a  marked  change.  The  extreme  rights 
once  exercised  are  no  longer  recognized  and  in  fact 
would  not  be  tolerated. 

While  the  persons  and  property  of  neutrals  within 
the  belligerent  jurisdiction  are  not  exempt  from  taxa- 
tion for  war  purposes,  this  taxation  must  not  be  at  a 
higher  rate  than  that  levied  upon  the  citizens  of  the  war  piupo^es. 
belligerent  state.  The  same  is  true  whether  the  taxa- 
tion i§  exacted  by  the  state  or  by  an  enemy  in  military 
occupation,  in  which  case  it  is  called  contribution.  In 
the  latter  case  there  is  of  course  little  danger  that  the 
neutral  will  be  placed  upon  a  worse  footing  than  his 
neighbors,  who  are  enemies  of  the  military  occupant. 
As  he  is  not  presumed  to  be  hostile,  he  is  not  likely  to 
be  taxed  as  heavily  as  others  in  the  same  territory,  if  any 
distinction  is  made. 

In  case  of  bombardments  or  sieges,  the  neutral  is 
not  entitled  to  greater  notice  or  better  treatment  in 

Treatment  In 

other  ways  than  are  the  citizens  of  the  enemy ;  nor,  upon  caM  of  sie^e. 
the  other  hand,  is  it  allowable  to  discriminate  against 
him.     But  here  also  the  presumption  of  innocence  is 
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much  stronger  in  his  favor  than  is  the  case  with  the 
non-combatants  of  the  enemy  and  so  he  is  generally 
treated  with  much  greater  leniency  than  are  enemies 
under  like  circumstances.  If,  however,  he  is  proven 
guilty  of  violating  the  martial  law  under  which  he  is 
placed  by  virtue  of  his  residence,  the  fact  of  his  neu- 
trality does  not  protect  him. 

What  we  have  said  applies  only  where  neutrals  are 
merely  sojourners  and  have  remained  strictly  neutral. 
If  they  have  acquired  a  domicile  within  the  belligerent 
of  Mvtrai  state,  they  have  to  a  considerable  extent  lost  their  char- 
acter of  neutrals  and  may  even  be  required  to  serve  in 
the  army  of  the  belligerent  in  whose  territory  they  are 
domiciled,  and,  as  to  the  other  belligerent  they  have 
taken  on  enemy  character  to  a  certain  extent  It  is  hard- 
ly necessary  to  say  that  if  they  take  any  active  part  in 
the  hostilities,  they  sacrifice  their  neutral  character 
and  as  regards  the' other  belligerent  are  to  be  treated 
as  enemies. 

Property  of  a  neutral,  if  the  product  of  the  enemy  ter- 
ritory, or  territory  in  the  military  occupation  of  the  ene- 
property  tmMtm  my,  takcs  ou  cuemy  character,  regardless  of  the  resi- 
^r^ott^^^^'  dence  of  the  neutral  owner.  As  said  by  Sir.  Wm.  Scott 
fory  in  which  Jq  ^]j^  ^^^^^^  ^f  rpjj^^  Phocnix,  (5  Robinsou  25) :  "The  pos- 
it U  located.  ,      ,  .  i 

session  of  the  soil  doos  impress  upon  the  owner  the 
character  of  the  country,  as  far  as  the  produce  of  the 
plantation  is  concerned,  in  its  transportation  to  any 
other  country,  whatever  the  local  residence  of  the  own- 
er may  be.  And  as  said  by  the  Supreme  Court  of  the 
United  States  in  9  Cranch  191 :  "Wherever  the  owner 
may  reside,  that  land  is  hostile  or  friendly  according  to 
the  condition  of  the  country  in  w^hich  it  is  placed.  It 
is  no  extravagant  perversion  of  principle,  nor  is  it  a  vio- 
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lent  oflfence  to  the  course  of  human  opinion,  to  say  that 
the  proprietor  so  far  as  respects  his  interests  in  the 
land,  partakes  of  its  character;  and  that  the  produce, 
while  the  owner  remains  unchanged,  is  subject  to  the 
same  disabilities.  Although  acquisitions  made  during 
war  are  not  considered  as  permanent  until  confirmed  by 
treaty,  yet  to  every  commercial  and  belligerent  purpose, 
they  are  considered  as  a  part  of  the  domain  of  the  con- 
queror, so  long  as  he  retains  the  possession  and  govern- 
ment of  them."  It  goes  without  saying  that  when  a 
neutral  dedicates  his  property  to  the  uses  of  either  bel- 
ligerent it  becomes,  as  to  the  other  belligerent,  enemy 
property  and  subject  to  the  laws  as  to  enemy  property 
wherever  found. 

The  right  of  the  belligerent  to  seize  neutral  property 
within  his  territory,  or  territory  in  his  military  occupa- 
tion, and  use  it  for  hostile  purposes  is  known  as  the 
right  of  angary.  There  is  considerable  doubt  as  to  the  »*»"«*' 
existence  of  this  right,  except  in  cases  of  the  most  ex- 
treme necessity.  It  is  also  doubtful  whether,  apart 
from  treaty,  a  right  to  compensation  exists.  A  great 
many  treaties  have  been  entered  into  with  South  and 
Central  American  states  providing  for  compensation  in 
case  of  the  exercise  of  the  right. 

During  the  eighteenth  and  the  early  part  of  the  nine- 
teenth centuries  the  right  was  freely  exercised.  A  great- 
er part  of  the  French  expedition  to  Egypt,  in  1798,  wasf;™'^*;^^*''' 
carried  in  neutral  vessels  seized  in  French  ports,  and '*«***• 
in  other  instances  Napoleon  did  not  scruple  to  exercise 
the  right.  (Hall's  International  Law,  p.  767.)  More 
recent  examples  of  the  exercise  of  the  right  are  to  be 
found  during  the  Franco-Prussian  War,  when  the  Ger- 
mans exercised  it  rather  freely.    They  seized  and  used 
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for  military  purposes  about  seven  hundred  cars  of  the 
Central  Swiss  Railway  and  so  much  of  the  Austrian  roll- 
ing stock  as  they  could  find.     But  far  more  attention 
was  attracted,  because  more  vigorous  protests  were  en- 
tered, when,  during  the  same  war,  several  English  ves- 
sels were  seized  by  the  Germans  and  sunk  in  the  Seine 
at  Duclair,  for  the  purpose  of  preventing  French  gun- 
boats from  ascending  the  river  and  se\'ering  communica- 
tions  between  the    parts   of    the    German  army   which 
w(»re  operating  on  opposite  banks  of  the  river.    The  pro- 
test was  directed  against  the  manner  of  its  exercise  rath- 
er than  against  the  right,  which  was  not  disputed  by 
the  English  government.     It  seems  that  the  Germans 
sunk  some  of  the  vessels  while  their  crews  were  still  on 
board.     In  explaining  this  act,  Count  Bismarck  said: 
"The  report  shows  that  a  pressing  danger  was  at  hand, 
and  every  other  means  of  meeting  it  was  w^anting;  the 
case  was  therefore  one  of  necessity,  w^hich  even  in  time 
of  i)eace  may  render  the  employment  of  the  destruction 
of  foreign  property  admissible  under  the  reservation  of 
indemnification."     The  English  government  demanded 
and  received  compensation  on  behalf  of  the  owners  of 
the  vessels.    This  instance  would  seem  to  form  a  strong 
precedent  in  favor  of  the  existence  of  the  right,  subject 
to  the  obligation  of  compensating  the  neutral  owner. 


THIRTY  HOGSHEADS  OF  SUGAR  o.  BOYLE. 

(9Crancb,  191.) 

ENEMY   CHARACTER   ATTACHES   TO   PRODUCE   OP  NEUTRAL   IN 
TERRITORY  UNDER   MILITARY  OCCUPATION  OF  ENEMY. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  Court, 

as  follows: 
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The  island  of  Santa  Cruz,  belonging  to  the  kingdom  of 
Denmark,  was  subdued,  during  the  late  war,  by  the  arms 
of  his  Britannic  Majesty.  Andrian  Benjamin  Bentzon, 
an  officer  of  the  Danish  government,  and  a  proprietor 
of  land  therein,  withdrew  from  the  island  on  its  sur- 
render, and  has  since  resided  in  Denmark.  The  prop- 
erty of  the  inhabitants  being  secured  to  them,  he  still 
retained  his  estate  in  the  island  under  the  management 
of  an  agent,  who  shipped  thirty  hogsheads  of  sugar,  the 
produce  of  that  estate,  on  board  a  British  ship,  to  a  com- 
mercial house  in  London,  on  account  and  risk  of  the 
said  A.  B.  Bentzon.  On  her  passage,  she  was  captured 
by  the  American  privateer.  The  Comet,  and  brouglit 
into  Baltimore,  where  the  vessel  and  cargo  were  libeled 
as  enemy  property.  A  claim  for  these  sugars  was  put 
in  by  Bentzon ;  but  they  were  condemned  with  the  rest 
of  the  cargo ;  and  the  sentence  was  affirmed  in  the  Cir- 
cuit  Court.    The  claimant  then  appealed  to  this  court. 

Some  doubt  has  been  suggested  whether  Santa  Cruz, 
while  in  the  possession  of  Great  Britain,  could  prop- 
erly be  considered  as  a  British  island.  But  for  this 
doubt  there  can  be  no  foundation.  Although  acquisi- 
tions made  during  war  are  not  considered  as  perma- 
nent until  confirmed  by  treaty,  yet  to  every  commercial 
and  belligerent  purpose,  they  are  considered  as  a  part 
of  the  domain  of  the  conqueror,  so  long  as  he  retains 
the  possession  an^  government  of  them.  The  island  of 
Santa  Cruz,  after  its  capitulation,  remained  a  British 
island  until  it  was  restored  to  Denmark. 

Must  the  produce  of  a  plantation  in  that  island, 
shipped  by  the  proprietor  himself,  who  is  a  Dane  resid- 
ing in  Denmark,  be  considered  as  British,  and  therefore 
enemy  property? 
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In  arguing  this  question,  the  counsel  for  the  claimant 
has  made  two  points. 

1.  That  this  case  does  not  come  within  the  rule  ai>- 
plicable  to  shipments  from  an  enemy  country,  even  as 
laid  down  in  the  British  courts  of  admiralty. 

2.  That  the  rule  has  not  been  rightly  laid  down  in 
those  courts,  and  consequently  will  not  be  adopted  in 
this. 

1.  Does  the  rule  laid  down  in  the  British  courts  of 
admiralty  embrace  this  case? 

It  appears  to  the  court  that  the  case  of  The  Phoenix, 
5  Rob.  20,  is  precisely  in  point.  In  that  case,  a  vessel 
was  captured  on  a  voyage  from  Surinam  to  Holland, 
and  a  part  of  the  cargo  was  claimed  by  persons  residing 
in  Germany,  then  a  neutral  country,  as  the  produce  of 
their  estates  in  Surinam. 

The  counsel  for  the  captors  considered  the  law  of  the 
case  as  entirely  settled.  The  counsel  for  the  claimant 
did  not  controvert  this  position.  They  admitted  it;  but 
endeavored  to  extricate  their  case  from  the  general  prin- 
ciple by  giving  it  the  protection  of  the  treaty  of  Amiens. 
In  pronouncing  bis  opinion,  Sir  William  Scott  lays  down 
the  general  rule,  thus :  "Certainly,  nothing  can  be  more 
decided  and  fixed,  as  the  principle  of  this  court,  and  of 
the  supreme  court,  upon  very  solemn  arguments,  than 
that  the  possession  of  the  soy  does  impress  upon  the 
owner  the  character  of  the  country,  as  far  as  the  pro- 
duce of  that  plantation  is  concerned,  in  its  transporta- 
tion to  any  other  country,  whatever  the  local  residence 
of  the  owner  may  be.  This  has  been  so  repeatedly  de- 
cided, both  in  this  and  the  superior  court,  that  it  is  no 
longer  open  to  discussion.  No  question  can  be  made 
on  the  point  of  law,  at  this  day." 
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Afterwards,  in  the  case  of  The  Vrow  Anna  Catharina, 
6  Rob.  269,  Sir  William  Scott  lays  down  the  rule,  and 
states  its  reason.  "It  cannot  be  doubted,"  he  says, 
"that  there  are  transactions  so  radically  and  fundamen- 
tally national  as  to  impress  the  national  character,  in- 
dependent of  peace  or  war,  and  the  local  residence  of 
the  parties.  The  produce  of  a  person's  own  plantation 
in  the  colony  of  the  enemy,  though  shipped  in  time  of 
peace,  is  liable  to  be  considered  as  the  property  of  the 
enemy,  by  reason  that  the  proprietor  has  incorporated 
himself  with  the  permanent  interests  of  the  nation  as  a 
holder  of  the  soil,  and  is  to  be  taken  as  a  part  of  that 
country,  in  that  particular  transaction,  independent  of 
his  own  personal  residence  and  occupation." 

This  rule,  laid  down  with  so  much  precision,  does  not, 
it  is  contended,  embrace  Mr.  Bentzon's  claim,  because 
he  has  not  "incorporated  himself  with  the  permanent  in- 
terests of  the  nation."  He  acquired  the  property  while 
Santa  Cruz  was  a  Danish  colony,  and  he  withdrew  from 
the  island  when  it  became  British. 

This  distinction  does  not  appear  to  the  court  to  be  a 
sound  one.  The  identification  of  the  national  character 
of  the  owner  with  that  of  the  soil,  in  the  particular 
transaction,  is  not  placed  on  the  dispositions  with  which 
he  acquires  the  soil,  or  on  his  general  character.  The 
acquisition  of  land  in  Santa  Cruz  binds  him,  so  far  as 
respects  that  land,  to  the  fate  of  Santa  Cruz,  whatever 
its  destiny  may  be.  While  that  island  belonged  to  Den- 
mark, the  produce  of  the  soil,  while  unsold,  was,  ac- 
cording to  this  rule,  Danish  property,  whatever  might 
be  the  general  character  of  the  particular  proprietor. 
When  the  island  became  British,  the  soil  and  its  pro- 
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(luce,  while  that  produce  remained  unsold,  were  Brit- 
ish. 

The  Roneral  commercial  or  political  character  of  Mr. 
Bentzou  could  not,  according  to  this  rule,  affect  this 
parti(!ular  transaction.  Although  incorporated,  so  far 
as  respects  his  general  character,  with  the  permanent 
interests  of  Denmark,  he  was  incorporated,  so  far  as 
respected  his  plantation  in  Santa  Cruz,  with  the  per- 
manent interests  of  Santa  Cruz,  which  was,  at  that  time, 
British;  and  though,  as  a  Dane,  he  was  at  war  with 
Great  Britain,  and  an  enemy,  yet,  as  a  proprietor  of 
land  in  Santa  Cruz,  he  was  no  enemy;  he  could  ship 
his  produce  to  Great  Britain  in  perfect  safety. 

The  case  is  certainly  within  the  rule  as  laid  down  in 
the  British  courts.  The  next  inquiry  is:  how  far  will 
that  rule  l>e  adopted  in  this  country? 

The  law  of  nations  is  the  great  source  from  which  we 
derive  those  rules,  respecting  belligerent  and  neutral 
rights,  whi(»h  are  recognized  by  all  civilized  and  com- 
mercial stat(*8  throughout  Europe  and  America,  This 
law  is  in  part  unwritten,  and  in  part  conventional.  To 
ascertain  that  which  is  un\\Titten,  we  resort  to  the  great 
principles  of  reason  and  justice;  but,  as  these  princi- 
ples will  be  differently  understood  by  different  nations 
under  different  circumstances,  we  consider  them  as  be- 
ing, in  some  degree,  fixed  and  rendered  stable  by  a  se- 
ries of  judicial  decisions.  The  decisions  of  the  courts 
of  every  country,  so  far  as  they  are  founded  upon  a  law 
common  to  every  country,  will  be  received,  not  as  au- 
thority, but  with  respect.  The  decisions  of  the  courts 
of  every  country  show  how  the  law  of  nations,  in  the 
given  case,  is  understood  in  that  country,  and  will  be 
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considered  in  adopting  tlie  rule  wliich  is  to  prevail  in 
this. 

Without  taking  a  comparative  view  of  the  justice  or 
fairness  of  the  rules  established  in  the  British  courts, 
and  of  those  established  in  the  courts  of  other  nations, 
there  are  circumstances  not  to  be  excluded  from  consid- 
eration, which  give  to  those  rules  a  claim  to  our  atten- 
tion that  we  cannot  entirely  disregard.  The  United 
States  having,  at  one  time,  formed  a  component  part  of 
the  British  empire,  their  prize  law  was  our  prize  law. 
When  we  separated,  it  continued  to  be  our  prize  law,  so 
far  as  it  was  adapted  to  our  circumstances,  and  was  not 
varied  by  the  power  which  was  capable  of  changing  it. 

It  will  not  be  advanced,  in  consequence  of  this  for- 
mer relation  between  the  two  countries,  that  any  obvi- 
ous misconstruction  of  public  law,  made  by  the  British 
courts,  will  be  considered  as  forming  a  rule  for  the 
American  courts,  or  that  any  recent  rule  of  the  British 
courts  is  entitled  to  more  respect  than  the  recent  rules 
of  other  countries.  But  a  case  professing  to  be  decided 
on  ancient  principles  will  not  be  entirely  disregarded, 
unless  it  be  very  unreasonable,  or  be  founded  on  a  con- 
struction rejected  by  other  nations. 

The  rule  laid  down  in  The  Phoenix  is  said  to  be  a  re- 
cent, rule,  because  a  case  solemnly  decided  before  the 
lords  commissioners  in  1783,  is  quoted  in  the  margin 
as  its  authority.  But  that  case  is  not  suggested  to  have 
been  determined  contrary  to  former  practice  or  former 
opinions.  Nor  do  we  perceive  any  reason  for  suppos-> 
ing  it  to  be  contrary  to  the  rule  of  other  nations  in  a 
similar  case. 

The  opinion  that  ownership  of  the  soil  does,  in  some 
degree,  connect  the  owner  with  the  property,  so  far  as 

49 


770  INTERNATIONAL   LAW. 

rospects  that  soil,  is  an  opinion  which  certainly  prevails 
very  extensively.  It  is  not  an  unreasonable  opinion. 
I*ersonal  property  may  follow  the  person  anywhere ;  and 
its  chara(*t(T,  if  found  on  the  ocean,  may  depend  on  the 
domi(»ile  of  the  owner.  But  land  is  fixed.  TVlierever  the 
owner  mav  reside,  that  land  is  hostile  or  friendlv,  ae- 
cording  to  the  condition  of  the  country  in  which  it  is 
placed.  It  is  no  extravagant  perversion  of  principle, 
nor  is  it  a  violent  offence  to  the  course  of  human  opin- 
ion, to  say  that  the  proprietor,  so  far  as  respects  his 
interest  in  this  land,  partakes  of  its  character ;  and  that 
the  produce,  while  the  owner  remains  unchanged,  is 
subject  to  the  same  disabilities.  In  condemning  the 
sugars  of  Mr.  Bentzon,  as  enemy  property,  this  court  is 
of  opinion  that  there  was  no  error,  and  the  sentence  is 
aflSrmed,  with  costs. 


PART    VI. 

NEED    OF    AN    INTERNATIONAL 

CONFERENCE. 


CHAPTER  I. 

PRESENT  NEED. 

Were  there  ever  any  doubt  as  to  the  need  of  a  coil- 
ference  of  the  nations  for  the  purpose  of  arriving  at  a 
better  understanding  as  to  several  questions  of  inter- 
national law,  the  Russo-Japanese  war  should  have  dis-  ^  ^  ^  ,^ 

'  r  of  deflniton 

pelled  such  doubt.  Nor  were  the  unsettled  questions 
which  gave  rise  to  disputes  confined  to  the  relations  of 
the  belligerents;  in  several  instances  the  tension  be- 
tween the  belligerents  and  neutrals  approached  the 
breaking  point.  With  the  rapidly  increasing  interde- 
pendence of  nations  due  to  the  modem  organization 
of  industry,  there  is  an  ever  increasing  need  of  a  definite 
agreement  as  to  the  rules  governing  international  rela- 
tions. That  the  need  of  definite  rules  is  far  greater  now 
than  when  nations  were  to  a  great  extent  agricultural, 
and  hence  self-sufficing,  and  the  means  of  communica- 
tion were  such  as  to  bring  them  rarely  into  contact  with 
each  other,  is  clear.  This  is  merely  another  way  of  say- 
ing that  there  was  by  no  means  the  same  need  of  inter- 
national law  a  few  centuries  ago  that  exists  today. 

Nor  is  the  close  of  a  great  war  an  inopportune  time 
for  an  international  conference.  War  always  puts  a  se- 
vere strain  upon  law  and  lays  bare  the  weak  and  faulty 

(771) 
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parts  which  until  the  test  came,  were  unnoticed.  The 
nei*essity  for  amendment  is  fresh  in  the  minds  of  alL 
pivMBt  um*  There  has  been  a  rapid  accumulation  of  experience  and 
Mttto^M.'^'  •  to  some  extent  a  new  spirit  is  prevalent.  While  the  les- 
son of  the  cost  of  war  is  still  fresh  in  the  mind,  nations 
are  more  impressed  with  the  advisability  of  avoiding  it 
and  take  more  kindly  to  suggestions  which  look  to  the 
attainment  of  this  end. 

That  we  may  the  better  appreciate  the  need  and  the 
opportuneness  of  the  time  for  an  international  confer- 
ence, it  is  fitting  that  we  turn  from  general  considera- 
tions to  an  examination  of  some  of  the  specific  questions 
which  should  receive  the  most  careful  thought  of  the  con- 
ference and  upon  which  if  "possible  an  agreement  should 
be  reached. 

Having  in  mind  the  experience  of  the  recent  war, 

there  is  little  room  for  doubt  that  among  the  questions 

Ri«iitoof  beuig^^^  ^  discussed,  concerning  which  there  is  urgent  need 


er«nt  veM^u  in  of  a  definite  agreement,  are  the  rights  of  belligerent  ves- 

DentnU  ports 

and  waton.       8cls  lu  ucutral  ports  and  waters,  the  extent  to  which  the 

neutral  may  furnish  them  coal  and  provisions,  the 
length  of  time  they  may  lawfully  remain  when  not  in 
urgent  need  of  repairs  in  order  to  make  them  seaworthy, 
and  under  what  circumstances  they  should  be  required 
to  disarm. 

The  twentv-four  hour  rule  set  forth  bv  England  in 
1861,  and  followed  by  it,  the  United  States,  and  some 
The  twenty- four  ^*^^^  countrics,  18  pcrhaps  Sufficiently  definite;  but  as 
bonrrai«.  this  Tulc  has  ucvcr  been  adopted  by  France,  the  ques- 

tion cannot  be  said  to  be  satisfactorilv  settled.  Re- 
membering  the  amount  of  friction  caused  by  the  indefi- 
niteness  of  the  French  rule,  there  would  be  a  strong  in- 
centive  to  fix  upon  a  definite  one,  and  it  is  not  unreason- 
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able  to  suppose  that  a  definite  agreement  could  be 
reached.  France  would  not  now  be  under  the  same 
temptation  to  adhere  to  her  interpretation  of  her  duty 
as  when  that  interpretation  enabled  her  to  render  very 
material  assistance  to  a  needy  ally.  The  rule  as  to  coal- 
ing, repairs,  and  internment  followed  by  most  of  the 
neutrals  during  the  recent  war  could  profitably  be  crys- 
tallized into  a  definite  rule  of  law.  The  rule  as  to  the  coaiin»,  repairs, 
latter  would  then  be  substantially  the  same  in  naval  •**• 
warfare  as  it  is  in  warfare  on  land,  and  there  seems  to 
be  no  good  reason  why  it  should  not  be  the  same. 

The  Russo-Japanese  war  has  also  developed  the  fact 
that  the  limits  of  the  right  of  visit  and  search  should 
be  more  clearly  defined.  The  need  of  some  restrictions 
upon  this  right  was  proved  by  the  acts  of  the  volunteer  ▼*«**  »»* 

search. 

fleet  in  the  Red  Sea.  While  there  is  no  likelihood  of 
reaching  an  agreement  to  surrender  the  belligerent  right 
of  visit  and  search,  there  is  a;  prospect  of  being  able  so 
to  restrict  the  right  that  it  will  be  far  less  annoying  to 
neutral  commerce.  It  would  certainly  not  be  unreason- 
able to  restrict  the  area  within  which  the  right  could  be 
exercised,  so  that  it  might  not  be  exercised  at  a  distance 
of  thousands  of  miles  from  the  scene  of  hostilities,  as 
w^as  done  in  the  recent  war.  A  reasonable  radius  with- 
in which  the  right  might  be  exercised  could,  we  think, 
be  agreed  upon.  The  mails  carried  by  regular  mail 
steamships  should  be  exempt  from  search,  as  interference 
with  these  causes  a  disturbance  to  neutral  business 
which  is  out  of  all  proportion  to  the  advantage  likely 
to  be  derived  by  the  belligerent.  News  that  is  of  much 
use  to  the  belligerent  is  now  sent  by  cable  or  wireless 
telegraphy,  not  by  mail.  Nor  should  it  be  at  all  impossi- 
ble to  reach  an  agreement  that  ships  leaving  neutral 
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ports  in  which  there  were  consuls  of  the  belligerents 
might  be  examined  and  a  certificate  furnished  them  by 

•**^*'  such  consuls  which  would  be  conclusive  evidence  that 

they  carriwl  no  contraband  and  would  exempt  them 
from  search  by  the  belligerent  warships. 

There  is  also  need  of  a  more  definite  agreement  as  to 
what  are  contraband  goods.  To  reach  this  agreement 
by  the  slow  process  of  treaties  between  the  different 
stat(»8  will  take  too  long  and  the  disputes  arising  in 
the  nu*antime  may  result  in  wars.  That  a  complete 
agrei*ment  will  Ik*  reached  which  will  be  good  for  all 
time  it  is  useless  to  hope,  but  it  is  not  unreasonable  to 
expect  that  substantial  improvement  can  be  made  in  the 
direction  of  greater  definiteness.  Fpon  this  point  the 
chances  are  at  least  sufficient  to  warrant  the  attempt. 

But  of  greater  importance  than  revising  the  list  of 

contraband  goods  is  the  establishment  of  an  interna^ 

tional  court  for  hearing  and  deciding  upon  questions 

nai     ^^   prize.     At   present   the   situation   is  this:  the  bellig- 

priM  court.  crcuts  cacli  cstabHsh  prize  courts  and  to  these  the  prop- 
erty of  neutrals,  as  well  as  that  of  the  enemy,  is  taken 
for  the  purpose  of  determining  whether  or  not  it  has 
been  rightfully  captured  by  the  warships  of  the  bellig- 
erent whose  court  is  deciding  the  question.  When  we 
consider  the  excitement  which  war  always  produces,  the 
weight  likely  to  be  attached  to  interests  as  against  ab- 
stract justice,  and  that  the  judge  is  virtually  an  inter- 
ested party,  it  is  useless  to  expect  impartiality  under 
such  circumstances.  For,  no  matter  how  good  the  in- 
tentions of  the  judge  he  is  but  human,  and  it  is  useless 
to  expect  from  human  nature  a  character  of  service  for 
which  human  nature  was  never  designed.  Inasmuch, 
therefore,  as  men  do  not  make  good  judges  in  their  own 
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case  and  as  patriotic  men  are  too  apt  to  make  their 
country's  case  their  own  case,  it  would  seem  that  it  is 
a  mere  matter  of  justice  to  neutrals  that  a  court  be  es- 
tablished for  the  hearing  of  prize  cases  in  which  the 
judges  in  a  given  case  would  not  be  citizens  of  either  the 
belligerent  or  the  neutral  state  which  is  concerned  in 
the  controversy.  This  would  be  no  hardship  or  injus- 
tice to  either  party  to  the  controversy  and  would  in- 
crease immensely  the  chances  of  securing  an  impartial 
trial. 

There  is  nothing  a  priori  unreasonable  or  impractical 
about  such  a  proposition,  and  it  has  justice  to  commend 
it.  Nor  does  it  seem  likely  that  the  proposal  would 
meet  with  insurmountable  opposition  in  an  internation- 
al conference.  For  states  are  gradually  coming  to  see  ^J*^^**^^^^' 
that  their  greatest  interests  are  as  neutrals,  not  as  bel- 
ligerents. And,  as  the  states  would  be  at  peace  when 
the  conference  was  sitting,  no  state  would  have  the  same 
incentive  to  oppose  the  establishment  of  such  a  court 
that  it  has  to  avail  itself  of  its  present  right  to  estab- 
lish its  own  prize  courts  after  it  becomes  a  belligerent 
and  feels,  as  belligerents  generally  feel,  that  its  inter- 
ests and  perhaps  its  national  existence  are  so  endangered 
that  it  should  yield  no  legal  right,  the  exercise  of  which 
would  be  a  substantial  advantage  to  it  at  that  particu- 
lar time.  There  may  be  some  difference  of  opinion  as 
to  the  details  of  this  plan,  but  that  it  should  be  adopted 
in  principle  seems  entirely  clear. 

Equally  clear  is  it  that  there  should  be,  in  the  inter- 
est of  neutrals,  an  agreement  as  to  the  restrictions 
which  should  be  placed  upon  the  right  of  belligerents 
to  make  use  of  submarine  or  floating  mines.  This  is  a 
relatively  new  question,  and,  though  there  has  been  con- 
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Kiderable  expression  of  opinion,  there  cannot  as  yet  be 

said  to  be  an  established  legal  rule.    To  argue  that  the 

fioaubsmmi      belligerent  may  sow  the  seas  broadcast  with  these  agen- 

■uaM.  cies  of  destruction,  in  the  hope  that  the  warships  of  the 

other  belligerent  may  come  into  contact  with  them  and 
be  thereby  destroyed,  is  to  lose  sight  entirely  of  the  fact 
that  neutral  (*ommerce  has  some  rights  on  the  open  seas 
which  must  not  be  wholly  disr^arded.  Such  an  ex- 
tnnue  view  is  entirely  untenable.  But  what  restrictions 
are  to  be  placetl  which  will  at  once  preserve  to  the  bel- 
ligerent his  legitimate  right  to  injure  his  enemy  and  also 
to  the  neutral  his  rights  upon  the  common  highway  of 
all  nations,  is  a  question  in  the  settlement  of  which  the 
neutral  as  well  as  the  belligerent  is  entitled  to  be  heard. 
Whether  a  settlement  is  reached  by  way  of  a  compro- 
mise or  by  either  side  yielding,  it  is  important  that  a 
conclusion  be  reached  so  that  each  side  may  know  the 
rights  of  both  sides  in  advance,  instead  of  being  com- 
pelled to  await  a  settlement  of  the  matter  until  a  con- 
troversy forces  the  question  upon  them  and  both  are  ir- 
ritated and  likely  to  appeal  to  the  arbitrament  of  the 
sword. 

There  is  another  standpoint  from  which  this  question 
of  the  legitimate  use  of  floating  or*  submarine  mines 
Aa  to  BOBoon-  may  be  considennl,  and  that  is  from  the  standpoint  of 
•nem  m.  ^^^^  i-jgiita  of  non-combataut  enemies.  Undoubtedly  the 
belligerent  has  a  right  to  resort  to  such  means  for  the 
purpose  of  destroying  his  enemy's  fighting  vessels,  but 
has  he  the  right  to  subject  the  crews  and  passengers  of 
the  merchant  vessels  of  his  enemy  to  such  dangers?  To 
answer  this  question  in  the  affirmative  is  to  disregard 
the  principle  that  war  is  a  contest  between  states  and 
to  revert  to  the  theory  and  practice  of  barbarism.     To 
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one  who  is  convinced  that  the  change  to  the  conception 
of  war  as  a  contest  between  the  armed  forces  of  the  con- 
tending states^  rather  than  between  all  the  individuals, 
marks  a  distinct  stage  of  progress  in  the  laws  and  us- 
ages of  war,  a  reversion  to  the  old  conception  would  be 
anything  but  gratifying. 

The  right  of  belligerents  to  destroy  neutral  vessels,  in- 
stead of  taking  them  in  for  adjudication,  has  again  i>«stniotion  of 
been  raised  by  the  action  of  Russia  in  sinking  thejjy"^^^,^^*" 
Knight  Commander,  The  Thea,  and  The  Hipsang.  That**»»^"'- 
extreme  circumstances  may  excuse  the  exercise  of  so 
harsh  a  means  of  protecting  the  rights  of  belligerents 
has  for  some  time  been  claimd,  conditional,  however, 
upon  compensation  to  the  neutral  for  his  loss.  Such 
was  the  decision  of  Lord  Stowell  in  the  case  of  The 
Acteon  (2  Dodson,  48)  and  The  Felicity  (Ibid.  281). 
But  as  there  is  divergence  of  opinion  and  practice  as 
to  the  facts  which  furnish  the  basis  for  the  exercise  of 
the  right  and  as  it  is  contended  by  some  that  compensa- 
tion is  not  necessary,  it  is  evident  that  there  is  need  of 
a  definite  agreement.  Nor  is  the  need  of  such  agreement 
confined  to  the  question  of  the  right  to  compensation, 
it  should  include  also  provision  for  the  ascertainment 
of  this  by  an  impartial  tribunal.  Though  it  would  of 
course  be  exceedingly  difficult,  if  not  impossible,  to  fix 
in  advance  the  circumstances  justifying  the  right  of  de- 
struction, agreement  as  to  an  equitable  method  of 
redress  through  an  impartial  tribunal  should  offer  no 
insurmountable  obstacles.  At  least  this  much  should 
therefore  be  accomplished. 

The  use  of  wireless  telegraphy  by  neutrals  in  or  near 
the  zone  of  hostile  operations  presents  a  new  and  diffi-u«eofwir«i 
cult  problem,  one  concerning  which  there  is  need  of  an  *«*««^p*y 
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agn-ement  for  the  purpose  of  avoiding  friction  and  pre- 
Heningy  in  so  far  as  possible^  the  rights  of  both  neutrals 
and  belligerents.  Though  the  pretensions  of  Russia 
were  entirely  untenable  that  she  had  the  right  to  treat 
as  spies  the  newspaper  correspondents  seized  on  The 
Ilaimun,  who  were  using  this  means  of  conveying  intel- 
ligence, yet  theses  i>reten8ions  serve  to  show  the  danger 
and  inconvenience  of  having  no  legal  provisions  govern- 
ing the  case. 

Scarcely  less  urgent,  though  not  so  new,  is  the  need  of 

determining  the  rights  of  belligerents  over  submarine 

cables  owned  by  neutrals.       This  question  was  raised 

during  the  Spanish-American  War,  when  Admiral  Dew- 

eabiM.  ey  cut  the  cable  of  the  Eastern  Extension  Company 

within  the  territorial  waters  of  the  Philippines.  This 
company,  which  was  neutral,  owned  the  cable  between 
Ilong  Kong  and  Manila.  It  demanded  of  the  American 
government  compensation  for  its  loss,  and  included  in 
this  the  loss  of  income  during  the  time  the  cable  was 
cut.  The  Attorney-General  of  the  United  States  replied, 
that  neutral  property  in  enemy  territory  is,  "from  its 
location  alone,  liable  to  damage  from  lawful  operations 
of  war,  which  this  cutting  is  conceded  to  have  been,  and 
no  compensation  is  due  for  such  damage."  But  this 
cannot  be  said  to  have  established  a  rule.  The  question 
may  fairly  be  said  to  be  still  an  open  one  and  is  worthy 
the  consideration  of  an  international  conference  in  the 
hope  of  reaching  an  agreement  which  will  be  at  once 
equitable  to  both  parties. 

We  are  aware  that  we  have  bv  no  means  exhausted 
the  list  of  questions  of  international  law,  concerning 
which  there  is  need  of  a  more  definite  understanding, 
but  we  trust  that  we  have  called  attention  to  a  sufficient 
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number  to  make  it  clear  that  the  advantage  to  be  gained 
by  reaching  an  agreement  with  reference  to  some  or  all 
of  them,  and  thus  removing  causes  of  friction  and  per- 
chance of  war,  is  ample  to  warrant  the  most  serious  ef- 
fort of  an  international  conference. 


CHAPTER  II, 

RECURRING   N££DS. 

WTiea,  however,  all  the  questions  of  international  law, 

upon  wbicli  there  is  at  present  more  or  less  dispute,  shall 

p«rf«cteod«       ^^^'^  l>^^^  definitely  settled,  if  such  a  thing  were  possible, 

woaia  In  tiai«    ^||^  jj^^j  ^f  j^^  occasioual  conference  of  the  nations  in  the 

b«coni«  lBip«r- 

«•<*.  future  will  not  have  been  brought  to  an  end.    A  perfect 

code  of  international  law  for  the  twentieth  century 
would  not  be  a  perfect  code  for  the  twenty-first  or  twen- 
ty-second centuries,  and  would  no  doubt  in  some  partic- 
ulars be  intolerable. 

The  reason  for  this  is  to  be  found  partly  in  the  fact 
that  inventions,  which  are  reasonably  sure  to  come,  will 

inYenuons  and  rcsult  iu  cliauges  iu  the  commercial  and  industrial  life 

changes  In 

ethical  stand-     of  uations  as  well  as  in  the  arts  of  w^ar ;  and  partly  in  the 


fact  that  changes  in  ethical  standards  are  equally  sure 
to  come.  These  changes  will  necessitate  modifications  in 
the  laws  to  conform  tothe  needs  of  a  changed  situation. 
Unless  provision  is  made  for  changing  the  law^s  so  as  to 
make  them  harmonize  with  the  conditions  and  relations 
which  constitute  the  foundation  upon  which  laws  rest,  a 
premium  is  placed  upon  disregard  for  law  and  the 
chances  of  war  are  multiplied. 

Inventions  such  as  those  of  gunpowder,  submarine  ca- 

l)les,  wireless  telegraphy,     and     a  great  many  others, 

How  inT«ntions  ^yhilc  thcy  do  uot  chaugc  the  fundamental  principles  of 

ttonli  iTaw"**'  war,  do,  nevertheless,  render  necessary  a  modification 

of  the  old  rules  in  order  to  make  them  applicable  to  the 
new  conditions.    Take,  for  instance,  a  change  in  the  ef- 
fective range  of  cannon;  if  considerable,  there  is  no 
(780) 
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doubt  but  that  it  ought  to  be  accompanied  by  a  corre- 
sponding change  in  the  rule  as  to  territorial  waters. 
With  reference  to  this  question  past  experience  has  amp- 
ly demonstrated  that  a  change  of  the  marine  league  limit 
is  necessary  in  order  to  protect  neutrals  from  the  conse- 
quences of  hostile  acts  of  belligerents  near  their  shores. 
The  change  from  sail  to  steam  as  a  means  of  propelling 
warships  has  enlarged  the  list  of  contraband  and  there 
is  no  warrant  that  an  equally  great  change  may  not  take 
place  in  the  future. 

A  change  in  ethical  standards  resulting  in  a  change 
in  the  municipal  law  so  as  to  make  slavery  unlawful  in  KxampiM  of 
practically  all  nations  has  forced  a  change  in  the  law  •»>«»»•■*»  f*"- 
of  nations  with  respect  to  the  power  of  the  belligerent  and  their  eneot. 
over  prisoners  of  war.    Changed  ethical  standards  have 
also  effected  a  change  in  the  right  of  the  belligerent  over 
the  persons  and  property  of  non-combatants.    They  have 
also  reduced  the  list  of  just  causes  of  war  and  have,  to 
some  extent  at  least,  compelled  a  resort  to  amicable 
methods  of  adjusting  disputes.       They  have  forced  a 
change  of  the  rule  as  to  the  legitimate  power  of  the  mili- 
tary occupant,  and  also  of  the  conqueror. 

As  no  one  will  contend  that  ethical  standards  have 
suddenly  become  fixed  and  immutable,  it  needs  no  argu-  Neoemity  for 
ment  to  prove  that  in  the  future,  as  in  the  past,  there  2l^tai. ''*" 
will  be  need  for  changes  in  international  law.  Human 
nature  is  a  fairly  constant  factor  and,  if  it  has  necessi- 
tated changes  in  international  law  in  the  past,  we  may 
be  reasonably  sure  that  it  will  in  the  future. 

But  the  necessity  for  change,  due  to  the  causes  which 
we  have  suggested,  is  by  no  means  peculiar  to  interna-  Anaiosoua  ex- 
tional  law.    We  find  precisely  the  same  thing  illustrat-J*t*J^*"o*Ji"i^^" 
ed  in  constitutional  law,  and,  indeed,  in  all  laws  that  are 
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not  the  product  of  an  omniscient  min(L  No  nation  has 
yet  devised  a  constitution  so  perfect  as  to  meet  its  re- 
quirements for  a  century  without  lUHyd  of  being  amended, 
and  in  not  a  few  (*as<»s  the  need  has  been  so  great  as  to 
force  a  modification  at  whatever  cost. 

The  experience  of  the  American  commonwealths  in 
constitution  making  has  bt*en  a  most  interesting  and 
valuable  one  to  study.  From  a  careful  study  of  this  rich 
field  of  experience  we  reach,  the  conclusion  that  the 
economic  and  ethical  changes  which  take  place  during 
the  lifetime  of  a  generation  are  usually  sufficient  to  ren- 
der substantial  modification  in  the  constitution  of  a  state 
advisable,  though  perhaps  not  imperative.  Even  the  Con- 
stitution of  the  United  States,  which  has  been  denom- 
inated by  Gladstone  *'The  wonder  of  the  age,"  has  had  to 
undergo  important  modifications  in  order  to  bring  it 
into  harmony  with  changed  ethical  standards  and  eco- 
nomic conditions. 

This  principle  is  so  well  recognized  in  the  realm  of 
constitutional  law  that  provision  is  made  in  advance  for 
securing  consent  to  a  change  whenever,  in  the  judgment 
chADKeiiin  eon- of  a  majority,  changed  conditions  or  changed  conceptions 
•utationmi  Uw.  j^^^^  rendered  a  modification  in  the  law  sufficiently  desir- 
able to  warrant  the  trouble  and  disadvantages  due  to  a 
•  change.  A  constitution  which  contains  no  provision  for 
its  own  amendment  would  be  considered  as  fatally  de- 
fective. This  was  the  case  with  the  Articles  of  Confed- 
eration, which  had  tp  be  amended  by  revolution  or  not 
at  all. 

Whether  we  judge  upon  the  basis  of  experience  or  that 
of  analogy,  we  reach  the  same  conclusion,  namely,  that 
there  will  be  a  recurring  nee<l  of  modifications  in  inter- 
national law.    The  question,  then,  is  simply  what  pro- 


ProTtolon  for 


NEED   OF   AN   INTERNATIONAL   CONFERENCE. 


783 


vision  shall  be  made  for  meeting  this  need.  The  present 
method  is  both  too  slow  and  too  indefinite,  as  compared 
with  the  method  of  changing  by  means  of  an  internation-  o««»"««»  *f  "J™- 

c>      o     ^  pjy  Q;n^  Qf  what 

al  conference  to  be  convoked  at  least  once  during  the  provision  shau 

,  !>•  made  for 

lifetime  of  a  generation,  and  oftener  if  circumstances  changing  int. 
warrant  it,  which  method  would  furnish  a  relatively  easy  **^' 
and  inexpensive  method  of  securing  the  consent  of  na- 
tions to  necessary  changes  in  the  law  governing  them  in 
their  relations  to  each  other.  In  the  absence  of  any 
other  available  plan,  the  needs  are  certainly  sufficient 
to  warrant  the  adoption  of  this  one. 
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ReqnlsitioDS,  101,  112. 

Residence,  62;  coDSequences  of,  63. 

Resldeots,  101. 

Res  nnlilue,  doctrine  of,  106. 

EestltDtlon,  nltb  freight,  483. 

Retorsion,  863. 

Rivers,  as  boundaries,  131;  navlgatiOD  of,  233;  na?igation  of  European, 
231;  of  Son tb  American  23E. 
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Saltpetre,  5G7. 

Salvage,  187. 
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Swineherd,  The,  528. 

Talleyrand,  806. 

Taylor,  Hannis,  24. 

Territorial  property,  modes  of  acquiring,  138;  waters,  401. 

Territory,  power  to  acquire,  161. 

Thalweg,  184. 

Thea,  The,  777. 

Three-mile  rule,  281 ,  exceptions  to,  282. 

Torpedoes,  402. 

Tousig,  60. 

Treaties,  of  peace,  alliance,  etc.,  collection  of  by  Martens,  17;  as  source 
of  international  law,  26;  form  of,  27,  179;  ratification  of,  27,  180; 
declaratory  and  creative,  28;  concerning  naturalized  subjects,  61; 
legality  of,  179;  legislation  in  aid  of,  180;  interpretation  of,  184.  199; 
conflicting  provisions  of,  186;  executory  and  executed,  187;  of 
guaranty,  187;  sanction  of,  188;  effect  of  change  of  government  on, 
188;  effect  of  war  on,  189;  in  contemplation  of  war,  189;  termination 
of,  190;  renewal  of,  191 ;  property  rights  under,  194;  date  when  be- 
come binding,  219;  affecting  property  rights,  221;  of  peace,  522;  of 
17th  century  providing  for  assistance  to  belligerents  by  neutrals, 
528;  same  in  18th  century,  580;  relating  to  contraband,  566. 

Treaty-making  power,  179. 
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Truce,  flags  of,  496;  interpretation  of  terms  of,  501;  when  begins  and 

ends,  502.   . 
Turkey,  admission  of  into  family  of  nations,  20. 
Tweed,  295. 

Twenty- fonr  Hoar  rule,  778. 
Twiss,  21. 

Utrecht,  Congress  of,  86;  treaty  of,  15,  143,  186,  430,  554. 

Vasquez,  7. 

Vattel,  15;  idea  of  neutrality,  529;  on  contraband,  558. 

Verona,  Congress  of,  18. 

Vienna,  Congress  of,  18,  27,  425. 

Visit  and  search,  purpose  and  necessity  of,  709 ;  right  of  inseparable, 

by  what  ships  the  right  may  be  exercised,  710;  mode  of  ezercibiog, 

711 ;  docaments  subject  to  examination,  712. 
Vogt,  Carl,  294. 
Volant,  The,  661. 
Volanieer  fleet,  401,  710. 

Wagner,  Reinhardt,  65. 

War,  commencemeot  of,  884;  solemn  and  unsolemn,  387;  just  causes  of, 

317;  effect  of  upon  intercourse,  383;  when  beslns  and  ends,  391; 

means  of  waging,  394;  methods  of  waging,  397;  prisoners  of,  416; 

termination  of:  by  cessation  of  hostilities,  519;  by  destruction  of 

one  of  the  parties,  520 ;  by  treaty,  522. 
War<«hlps,  right  of  asylum  on,  153;  sale  of  by  neutrals  to  belligerents, 

548. 
Webster,  276. 

Westphalia,  peace  of,  11;  Congress  of,  36. 
Wharton,  24. 
Wbeaton,  19. 

Whitehall,  treaty  of,  566,  653. 
Wireless  telegraphy,  use  of,  777. 
Wolf.  15. 
Woolsey,  21. 

Yrujo,  112. 

ZeMen  Rust,  The,  696. 
Zouch,  13. 
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